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NEW  BRUNSWICK 


THE  QUEEN  v.  DIBBLEE:   Ex  paetb  KAVANAGH.  '^ 

Canada  Temperance  Act — Keeping  for  sale — Selling — Order  for  de- 
struction of  liquor — Certiorari. 

An  apparent  yarianoe  between  the  information,  summons  and  adjudication, 
satiBfiBctorily  explained,  will  not  authorize  setting  aside  conviction.  While 
the  information  attached  to  the  magistrate's  return  has  a  date  different  from 
the  date  of  sale,  where  it  is  manifestly  a  clerical  or  other  error,  the  Court  will 
not  interfere. 

An  order  for  the  destruction  of  liquor,  without  an  information  upon  which  to 
base  a  search  warrant,  is  bad. 

A  rale  nisi  for  a  certiorari  was  granted  in  Michaelmas  Term, 
1895,  to  remove  convictions  for  selling  and  keeping  for  sale 
intoxicating  liquors,  and  an  order  for  the  destruction  of  certain 
liquor,  made  by  William  Dibblee,  Esquire,  Police  Magistrate  of 
the  Town  of  Woodstock.  The  facts  sufficiently  appear  in  the 
judgment  of  the  Court. 

January  29, 1896.    A.  B.  Connelly  Q.Cj  shewed  cause,  and 
George  F.  Qregory^  Q-C.,  supported  the  rule. 

Cur.  adv.  vuU. 
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^^^  The  following  judgment  was  now  delivered  by 

Thb  Queen 

_    ^'  Tuck  C.  J.     Thomas  Kavanagh,  the  defendant,  was  con- 

Ex  parte  victed  before  William  Dibblee,  Esquire,  police  magistrate  of 
Kavanagh.  Woodstock,  for  keeping  intoxicating  liquor  for  sale,  contrary 
to  the  provisions  of  the  second  part  of  the  Canada  Temperance 
Act.  He  was  also  convicted,  before  the  same  magistrate,  for 
selling  liquor  contrary  to  the  provisions  of  the  said  Act. 

And  Mr.  Dibblee  also  made  an  order  for  the  destruction  of 
intoxicating  liquor,  seized  under  a  search  warrant,  and  found 
on  the  premises  of  the  defendant,  Thomas  Kavanagh.  This 
order  was  made  under  the  form  given  by  51  Vict.,  c.  34, 
ss.  108, 109  (1888). 

First,  as  to  the  conviction  for  keeping  for  sale.  The  papers 
used  on  moving  for  a  rule  nisi  for  a  certiorari  in  this  case  show, 
that  by  an  information  made  on  the  twentynsecond  day  of 
December,  1894,  at  the  Town  of  Woodstock,  before  William 
Dibblee,  police  magistrate,  Runford  Colpitts  said  that  he  was 
informed  and  believed  that  the  defendant,  on  the  twenty-first 
day  of  December,  1894,  at  the  Parish  of  Wilmot,  in  the  County 
of  Carleton,  unlawfully  did  sell  intoxicating  liquor,  contrary  to 
the  provisions  of  the  second  part  of  the  Canada  Temperance 
Act. 

The  summons  served  on  the  defendant  states  that  information 
had  been  laid  before  the  police  magistrate  that  the  defendant 
did,  within  the  space  of  three  months  from  the  twenty-second 
of  December,  1894,  to  wit,  on  the  twelfth  day  of  December  then 
instant,  keep  intoxicating  liquor  for  sale.  In  the  original 
summons  the  words  ^'within  the  space  of  three  months  last 
past"  have  a  line  drawn  through  them.  The  conviction  or 
adjudication,  dated  the  twenty-eighth  of  December,  1894,  is 
for  unlawfully  selling  intoxicating  liquor  on  the  twelfth  of 
December,  1894. 

By  the  return  to  the  writ  of  certiorari  it  appears  that  the 
information  is  for  keeping  for  sale  on  the  twelfth  of  December ; 
the  summons  to  the  defendant  follows  the  information ;  and  the 
adjudication  is  for  keeping  for  sale  on  the  twelfth  of  December. 
Judging  from  the  return,  there  is  no  variance  between  the 
information,  summons,  evidence  and  conviction. 
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Mr.  Dibblee,  by  his  affidavit,  sworn  to  on  the  twenty-second . 


day  of  March,  1894,  says:    "I  made  the  verbal  adjudication  thbqubkk 
^^  against  said  Thomas  McCafiFerty  for  keeping  such  liquor  for    dibblek: 
"sale,  but  in  making  the  entry  on  my  minutes,  I  used  a  printed  ^fy^SI^H 
"form  of  adjudication  which  I  had  on  hand;   which  printed    xnokcij. 

"form  charges  the  party  with  selling  liquor,  and  in  the  hurry  of      

"making  the  entry,  I  at  the  time  neglected  to  change  the 
"wording  to  keeping  liquor  for  sale,  which  change  I  made 
"immediately  on  my  attention  being  called  to  it;  and  I  told 
"John  J.  Gallagher,  Esquire,  the  counsel  for  the  said  party, 
"  that  I  had  made  such  change."  "  I  believe  the  papers  delivered 
"by  me  to  said  John  J.  Gallagher  have  become  transposed  or 
"  mixed  with  the  papers  in  another  case  against  said  Thomas 
"McCafferty." 

I  think  that  the  apparent  variance  between  the  information, 
summons,  and  adjudication  is  satisfactorily  explained  in 
Mr.  Dibblee's  affidavit,  and  that  the  proceedings  are  regular. 
It  is  evident  to  my  mind,  that  the  information  marked  B, 
attached  to  the  papers  used  in  moving  for  the  rule,  is  part  of 
another  case,  where  a  complaint  had  been  made  against  the 
defendant.  Perhaps  by  inadvertence  it  has  been  used  in  this 
application. 

I  think  the  conviction  for  keeping  for  sale  is  good  and  ought 
to  stand. 

It  is  proper  that  I  should  say  here,  that  in  moving  for  the 
rule  one  ground  taken  was  that  the  summons  served  on  the 
defendant  is  directed  to  ^^  Thomas  McCafferty,"  whereas  his 
real  name  is  "  Thomas  Kavanagh.'*  This  point,  however,  was 
abandoned  at  the  argument. 

In  the  conviction  for  unlawfully  selling,  the  information, 
summons,  copy  of  evidence,  and  adjudication,  used  in  moving 
for  a  rule,  are  all  for  a  sale  on  the  twelfth  of  December,  1894, 
and  appear  to  be  entirely  regular.  The  year  is  stated  in  all 
the  papers.  From  an  examination  of  the  papers,  I  fail  to  see 
why  the  rule  nisi  for  a  certiorari  should  be  made  absolute  in 
this  case. 

While  the  papers  above  named  are  all  in  order,  the  information 
attached  to  the  magistrate's  return,  has  "  21  day  of  December," 
instead  of  '^12  of  December  "  as  the  date  of  sale.    I  am  satisfied 
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^^^       that  this  is  either  a  clerical  error,  or  else  a  wrong  copy  of 
thb  quekn  information  has  been  annexed  to  the  return. 

V, 

dibblbk:  I  have  no  doubt  that  there  was  an  information  against 
KAY^uuaB.  McCafferty  for  unlawfully  selling  on  the  twenty-first  of 
December,  as  well  as  on  the  twelfth.  For  I  find  that  John 
A.  Burns,  who  was  a  witness  in  the  case,  after  proving  a  sale 
on  the  twelfth  of  December,  says  in  his  evidence:  ^*I  was  there 
again  the  twenty-first  December;  I  got  some  intoxicating  liquor 
that  day  at  the  same  place.  I  got  a  drink  of  whiskey  from 
McCafferty's  wife,  and  I  paid  ten  cents  for  it.  I  saw  bottles 
and  kegs  there  that  day.    I  saw  glasses  there." 

The  rule  m>i  to  quash,  in  the  case  for  unlawfully  selling, 
must  also  be  discharged. 

There  remains  the  order,  declaring  that  certain  intoxicating 
liqtor  be  forfeited  to  Her  Majesty,  and  that  the  same  be  destroyed. 
The  objection  to  this  order  is,  that  there  was  no  information 
upon  which  to  base  the  search  warrant,  which  was  issued  by 
the  magistrate.  I  fear  that  this  objection  is  fatal,  and  that  the 
order  must  be  quashed.  By  61  Vict.,  c.  84,  s.  108,  there  is 
distinct  provision,  that  there  must  be  an  information  in  order 
to  obtain  a  warrant,  and  a  form  of  information  is  given  in 
the  Schedule  to  the  Act.  Then,  so  far  as  it  appears  from  the 
return  no  information  at  all  was  laid  to  obtain  a  search  warrant. 
Time  was  given  to  file  an  affidavit,  that  the  necessary  inform- 
ation had  been  in  part  made,  but  the  time  has  expired,  and  no 
affidavit  has  been  filed. 

The  rule  must  be  absolute  to  quash  the  order  whereby  the 
intoxicating  liquor  was  forfeited  and  destroyed. 

BiUed  accqrdingly. 
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Ex  PABTE  MILLER:    In  bk  MILLER  v.  SMITH.  law. 


JprUK. 


Personal  property,  equUabU  interest  in  — Discharge  wnder  Con,  Stat., 
c.  38 — Per/omumce  o/ condition — Certiorari. 

An  equitable  interest  in  personal  property  cannot  be  sold  onder  an  ezecution. 

A  defendant  at  the  time  of  his  arrest  and  examination  had  personal  property 

sabject  to  a  chattel  mortgage : 
Held,  that  such  property  was  not  liable  to  be  taken  under  an  execution,  and 

the  defendant  was  not  entitled  to  his  discharge. 
SewJbU:  That  the  Judge  had  no  right  to  make  a  conditional  order  for  discharge. 

In  Michaelmas  Tenn,  1895,  a  rule  ni^i  for  a  certiorari  was 
granted  to  remove  into  this  Court  an  order  of  Judge  Steadman, 
Judge  of  the  York  County  Court,  made  under  Con.  Stat.,  c.  38, 
discharging  the  defendant  from  the  limits,  for  the  purpose  of 
quashing  the  same.  The  facts  are  fully  set  out  in  the  judgment 
of  the  Court. 

January  29,  1896.     J.  S.  Barry  shewed  cause,  and 

0.  S.  Crocket  supported  the  rule,  citing  Ux  parte  Clark: 
ii  re  Harvey  (1). 

Cur.  adv.  vuit. 

And  now  the  judgment  of  the  Court  was  delivered  by 

Tuck  C.  J.  This  is  an  application  for  a  writ  of  certiorari  to 
bring  up  an  order  of  Judge  Steadman,  of  the  York  County 
Court,  made  under  Con.  Stat.,  c.  38. 

The  principal  ground  upon  which  the  rule  went  was,  that  an 
equity  of  redemption  in  personal  property  cannot  be  seized  and 
sold  under  execution. 

There  were  other  grounds,  namely: 

1st.  That  the  Judge  of  the  County  Court  had  no  right  to 
determine  that  he  would  make  an  order  of  discharge  upon  the 
performance  of  a  certain  condition. 

(1)  24  N.  B.  623.  ^  , 
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Ex  parte 
Millbb: 

In  re 
Miller 

V, 

Smith. 
Tuck  C.J. 


2nd,  That  Smith's  disclosure  was  not  a  full  one. 

Eben  Miller  had  obtained  a  judgment  against  Smith  in  the 
City  of  Fredericton  Civil  Court,  upon  which  Smith  was  arrested 
and  put  on  the  limits  of  the  gaol  of  the  County  of  York.  He 
then  made  an  application  to  Judge  Steadman  under  Con.  Stat., 
c.  38,  for  his  discharge  from  his  arrest  and  imprisonment. 

At  the  conclusion  of  Smith's  examination,  the  Judge  gave 
judgment  to  the  effect  that  he  would  grant  an  order  of  discharge 
on  condition  that  the  defendant  should  assign  to  plaintiff  his 
interest  in  the  horse  and  waggon  disclosed,  or  sufficient  to  cover 
his  debt  and  costs.  This  the  defendant  did,  and  the  assign- 
ment was  delivered  to  the  Judge.  During  the  examination  the 
defendant  disclosed  a  horse,  carriage  and  set  of  harness,  upon 
which  he  had  given  a  chattel  mortgage  to  James  W.  McCready 
to  secure  the  payment  of  one  hundred  dollars.  This  mortgage 
was  registered  on  the  thirty-first  of  July,  1895. 

Mr.  Crocket,  acting  for  the  plaintiff,  objected  to  the  discharge 
of  the  defendant,  Charles  E.  Smith,  on  the  ground  that  he  had 
disclosed  property,  which  was  not  liable  to  be  taken  in  execu- 
tion out  of  the  City  of  Fredericton  Civil  Court,  and  that  the 
disclosure  was  not  a  full  one. 

It  appears  also  from  the  affidavit  of  Oswald  S.  Crocket,  that 
after  an  assignment  had  been  handed  to  the  Judge,  as  before 
mentioned,  namely,  on  the  27th  of  August,  1895,  the  defendant. 
Smith,  gave  another  mortgage  of  the  horse,  carriage  and  harness 
to  Ora  P.  King,  barrister,  of  Sussex,  to  secure  the  sum  of  $88.87 ; 
this  mortgage  was  registered  on  the  29th  of  August,  1895,  a  few 
days  after  Mr.  Crocket  had  received  the  above  named  assign- 
ment from  the  Judge.  The  mortgage  to  King  contained  a 
covenant  that  the  property  thereby  conveyed  was  free  from  all 
encumbrance. 

By  8. 15  of  c.  88,  it  is,  among  other  things,  enacted  that  if 
the  Judge  or  Clerk  of  the  Peace  is  satisfied  on  the  examination, 
that  the  defendant  has  no  property  other  than  property  liable 
to  be  taken  in  execution  out  of  the  Court  in  which  he  was 
arrested,  he  may  by  order  discharge  the  defendant  from  arrest  and 
imprisonment.  I  think  that  there  is  nothing  in  Mr.  Crocket's 
contention  that  the  Judge  refused  to  call  Jeremiah  H.  Barry 
as  a  witness,  or  that  he  refused  to  adjourn  the  hearing,  upon 
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the  application  of  Mr.  Crocket,  to  give  him  au  opportunity  to . 
snbpoBna  Barry,  who  was  counsel  for  Smith.  I  incline  to  think 
that  the  plaintiff  suffered  no  loss  by  this  refusal.  I  doubt  very 
much  whether  the  Judge  had  the  right  to  make  an  order, 
subject  to  the  condition  that  Smith  should  make  a  certain 
assignment. 

But  the  substantial  question  upon  which  this  case  turns  is, 
whether  or  not  an  equitable  interest  in  personal  property  can 
be  sold  under  an  execution.  If  it  cannot  be  so  sold,  then  the 
defendant,  at  the  time  of  his  arrest  and  examination  had 
property  not  liable  to  be  taken  in  execution  out  of  the  Court 
in  which  he  was  arrested,  and  therefore  ought  not  to  have  been 
discharged. 

At  the  time  of  the  argument,  it  was  in  my  mind  that  an  Act 
of  Assembly  had  been  passed  making  provision  for  the  sale  of 
such  an  equitable  interest  under  an  execution.  But  after 
search  I  can  find  no  such  statute. 

It  was  said  that  such  an  interest  could  be  sold,  because  goods 
and  chattels  taken  under  execution  may  be  sold.  But  does  an 
equitable  interest  in  personal  property  come  within  the  meaning 
of  the  language  *^ goods  and  chattels"  used  in  Con.  Stat., 
c.  60,  s.  89?  In  my  opinion  the  defendant's  equitable  interest 
in  personal  property  cannot  be  held  to  be  the  defendant's  goods 
and  chattels,  so  that  they  may  be  sold  under  an  execution. 

The  legal  estate  in  the  property  is  in  the  mortgagee,  and  with- 
out some  statutory  provision  to  that  effect,  it  is  not  within  the 
power  of  the  sheriff  to  give  a  good  title  to  such  property  by  the 
sale  under  an  execution,  of  the  mortgagor's  equitable  interest 
therein.  There  must  be  some  provision  whereby  the  mortgagee 
shall  be  paid  the  mortgage  money  in  the  event  of  such  a  sale. 
There  is  no  power  of  the  kind  at  common  law,  and  I  know  of 
no  statute  bearing  on  the  subject:  see  Scallet  v.  Hamm  (1). 

There  must  be  a  rule  absolute  for  a  certiorari. 


1886. 


Ex  parte 

MiLLKB: 

In  re 

BAlLUEB 
V. 

Smith. 
TnckC.J. 


Rule  abeoltUe. 


(1)  12  Q.  B.  D.  213. 
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^^'  Ex  PABTB  HEYWOOD:    In  be  HEYWOOD  v.  PERRY. 

Con.  SUU.,  c.  38  —  Arrest^  discha/rge  from  —  Signing  as  to  truth  of 
answers — Certiorari. 

To  give  the  magistrate  jurisdiction  to  grant  an  order  for  discharge  from  arrest, 
mider  Con.  Stat.,  c  38,  it  must  appear  that  the  defendant  is  in  custody.  It 
is  also  imperative  that  he  should  sign  as  to  the  truth  of  all  his  answers. 

A  rule  nisi  for  a  certiorari  was  granted  in  Michaelmas  Term, 
to  remove  into  this  Court  for  the  purpose  of  quashing  the  same, 
an  order  made  by  William  M.  Connell,  Clerk  of  the  Peace  for 
Carleton  County,  under  Con.  Stat.,  c.  88,  discharging  the  de- 
fendant from  arrest.  The  facts  of  the  case  and  arguments  of 
counsel  are  fully  set  out  in  the  judgment  of  the  Court. 

T.  B.  Carvell  shewed  cause,  and 

A.  B.  Connelly  Q^C.^  supported  the  rule,  citing  Regina  v. 
Waiters:  In  re  Loeh  (1) ;  Ex  parte  Marquis  (2). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.  J.  This  is  an  application  to  bring  up  an  order, 
dated  the  28th  of  August,  1895,  made  by  William  M.  Connell, 
Clerk  of  the  Peace  of  Carleton  County,  who  discharged  Peter 
Perry,  then  under  arrest  at  the  suit  of  Albion  P.  Hey  wood,  by 
virtue  of  Con.  Stat.,  c.  88. 

On  moving  for  the  rule,  the  grounds  taken  by  Mr.  A.  B. 
Connell  were,  that  there  was  no  proof  that  the  bail  bond  had 
been  signed;  secondly,  no  proof  of  the  imprisonment  of  the 
defendant ;  thirdly,  evidence  of  the  disclosing  not  signed  by  the 
defendant ;  and  fourthly,  no  disclosure  of  property  within  the 
Province. 

(1)  30  N.  B.  506.  (2)  32  N.  B.  252. 
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Bx  parte 
Hktwood: 

/tire 

Hetwood 

o. 

Pbbby. 


The  only  two  grounds  insisted  upon  in  supporting  the  rule 
were,  that  there  was  no  proper  evidence  of  the  defendant's 
arrest,  and  that  his  answers  were  not  signed. 

In  order  to  give  the  magistrate  jurisdiction,  under  s.  11, 

0.  88,  it  must  appear  that  the  defendant  is  in  custody.    The      

evidence  he  gave  as  to  this,  is  as  follows :   ^^  Mr.  Connell  asks    Tuck  c. j. 

"^witness.  Are  you  in  custody  of  the  gaoler  in  this  suit  now? 

^«  Objected  to  by  Mr.  Carvell,  on  the  grounds  that  the  arrest 

^^and  question  as  to  the  custody  of  the  defendant  must  be 

^^  determined  by  the  production  of  the  papers  on  which  he  was 

'*  committed  to  gaol.     Objection  overruled.     Answer  of  witness: 

^*  I  am  in  custody  of  gaoler  in  this  suit.    I  came  from  the  gaol 

^^of  Carleton  County  when  I  came  here  this  afternoon  to  attend 

^^  this  examination." 

On  cross-examination,  he  said :  ^^I  was  taken  to  gaol  the  27th 
''  of  August,  instant.  I  can't  swear  that  I  was  in  gaol  more  than 
*Hwenty  minutes.  I  then  came  out  of  gaol.  I  went  back  again 
''  to  gaol  to-day.  I  think  it  was  after  five  o'clock  this  afternoon. 
**  I  could  not  swear  that  I  was  in  gaol  a  half  an  hour  or  five 
*' minutes.  I  then  came  directly  from  the  gaol,  with  the  gaoler, 
"  to  this  examination.  I  was  not  put  in  gaol,  in  this  matter, 
*^when  I  was  arrested  by  the  sheriff  on  the  second  of  August, 
^'  1895,  and  I  was  not  in  gaol  from  the  2nd  of  August,  instant, 
"until  the  27th  of  August,  instant." 

To  this  evidence  the  defendant  signed  his  name  "  Peter  Perry." 

Afterwards  he  was  re-called,  and  was  asked  the  following 
question:  1.  "When  you  were  arrested  by  the  sheriff  of 
"Carleton  County,  on  the  2nd  of  August,  what  did  you  do?  " 

"  Mr.  Connell  objected  to  the  question :  4f  witness  intends  in 
^^his  reply  to  speak  of  a  document  or  writing  he  must  produce 
"it.'  Answer:  'I  gave  a  bail  bond.'  2.  *To  whom  did  you 
"give  the  bail  bond  ? ' "  Mr.  Connell  objects  on  the  ground  that 
the  bail  bond  must  be  produced. 

Objection  sustained. 

The  defendant  did  not  sign  to  the  truth  of  the  last  answer. 

I  think  there  was  sufficient  proper  evidence  of  the  arrest  and 
imprisonment  of  the  defendant,  or  that  he  was  in  the  custody 
of  the  sheriff. 
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Ex  parte 
Hxtwood: 

In  re 
HsrwooD 

V. 
PXRBT. 

Tuck  C.  J. 


With  regret  I  am  compelled  to  come  to  the  conclusion  that 
the  defendant  has  not  signed  to  the  truth  of  all  the  answers,  as 
is  required  by  Con.  Stat.,  c.  88,  s.  7. 

When  first  examined  he  signed  all  the  answers.  When  re- 
called there  is  one  answer  he  did  not  sign.  If  it  is  imperative 
that  the  defendant  should  sign  the  answers  in  order  to  give  the 
magistrate  jurisdiction  to  grant  a  discharge,  then  the  defendant 
has  not  complied  with  the  statute  if  he  has  omitted  to  sign  one 
of  the  answers.  The  defendant's  counsel  must  have  considered 
the  last  question  and  answer  of  importance,  otherwise  he  would 
not  have  recalled  him.  In  Regina  y.  WatterB:  In  re  Loeb  (1), 
it  was  held  that  s.  7  of  c.  88,  which  requires  the  debtor  to  sign 
to  the  truth  of  his  disclosures  is  imperative  and  not  merely 
directory. 

Again,  in  Ex  parte  Marquis  (2),  the  Chief  Justice  in  deliver- 
ing the  judgment  of  the  Court,  says :  '^  In  this  case  we  think 
^Hhere  should  be  a  rule  nisi  on  one  ground  only ;  viz.,  that  the 
"order  for  discharge  does  not  state  that  the  debtor  signed  to 
"  the  truth  of  his  disclosures  and  answers,  as  required  by  Con. 
"Stat.,  0.88,  s.  7." 

Following  the  decision  in  these  cases,  I  think  the  rule  must 
be  made  absolute  for  a  certiorari* 


Bide  absoltUe. 


(1)  30  N.  B.  605. 


(2)  32  N.  B.  252. 
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Ex  PAETE  CARD.  '^^ 

Jme  10. 

Canada  Temperance  Act — Hearing,  adfoumtnent  of — Certiorari. 

When  the  hearing  of  a  case  before  a  Justice  is  adjourned,  the  Justice  is  not 
bound  to  commence  the  trial  at  the  hour  of  adjournment,  but  may  postpone 
the  hearing  until  a  h&ter  hour  in  the  day;  nor  is  the  Justice  bound  to  be  at 
the  place  of  hearing  continuously  from  the  hour  of  adjournment  until  the 
oonmiencement  of  the  hearing. 

December  24, 1895,  Mr.  Justice  Hanington  granted  an  order 
nisi  for  a  certiorari^  returnable  in  Hilary  Term,  1896,  to  remove 
into  this  Court,  with  the  view  of  quashing  the  same,  a  convic- 
tion made  herein.  The  facts  fully  appear  in  the  judgment  of 
the  Court. 

April  15, 1896.      F.  A.  McOtdly  shewed  cause,  and 

Jtf.  (?.  Teed  supported  the  order. 

The  following  cases  and  authorities  were  cited  by  counsel  on 
the  argument : 

Criminal  Code,  1892,  ss.  854,  856,  857;  Begina  v.  WiUsMre 
(Justices^  (1) ;  Begina  v.  Truelove  (2) ;  Paley  on  Convictions 
(7th  ed.),  113;  Magistrates'  Manual  (2nd  ed.),  282. 

Our,  adv.  vuiU. 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  The  defendant  was  convicted  before  Walter 
Cahill,  stipendiary  magistrate  of  Westmorland,  for  selling  in- 
toxicating liquor  in  violation  of  the  second  part  of  the  Canada 
Temperance  Act. 

An  order  niH  for  a  certiorari,  returnable  at  this  Court,  was 
granted  by  Mr.  Justice  Hanington,  on  the  24th  of  December, 
1895. 

(1)  8  L.  T.  242.  (2)  5  Q.  B.  D.  336;  14  Ck>x  408. 
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The  ground  upon  which  the  learned  Judge  granted  the  rule 
^o^^  or  order  was,  that  the  Magistrate  had  no  jurisdiction  to  proceed 
j^^^^j     with  the  trial  as  he  did,  inasmuch  as  the  Court  having  been 

adjourned  to  a  certain  day  and  hour,  the  prosecutor  did  not 

appear  at  the  time  to  which  adjournment  had  been  made,  nor 
until  after  the  Court  had  closed :  and  that  when  the  Court  was 
closed  no  further  adjournment  took  place,  supposing  that  such 
an  adjournment  was  within  the  competence  of  the  magistrate, 
in  the  absence  of  the  magistrate  or  other  proper  parties. 

The  information  in  this  case  was  laid  before  the  magistrate 
by  Frank  A.  McCully,  the  prosecutor,  on  the  21st  of  October, 
1895,  and  the  accused  was  summoned  to  appear  before  the 
magistrate  on  Tuesday,  the  12th  day  of  November,  1895,  at 
ten  o'clock  in  the  forenoon.  On  that  day  the  case  was  called, 
when  A.  B.  Copp  appeared  for  the  prosecution  and  James  Friel 
for  the  defendant,  who  was  not  present.  An  adjournment  was 
then  ordered  until  Thursday,  the  14th  day  of  November,  at  ten 
o'clock,  A.M.  In  the  return  of  the  stipendiary  magistrate, 
Walter  Cahill,  I  find  the  following:  "Sackville,  November 
"  14th,  1895,  one  o'clock,  p.m.  Case  called :  F.  A.  McCully 
"  appears  for  prosecution — defendant  absent.  James  Friel,  Esq., 
*^  present,  but  declines  to  appear  for  defendant  and  retires. 
"Mr.  McCully  moves  for  trial."  Then,  on  the  evidence  of 
Stephen  O.  Bleuis,  Junior,  and  in  the  absence  of  the  defendant 
and  his  counsel,  the  magistrate  made  the  conviction* 

This  application  is  based  upon  an  affidavit  of  James  Friel,  a 
barrister  of  Dorchester,  who  says  that  he  appeared  for  John 
Card  at  the  magistrate's  office,  on  the  said  14th  of  November,  at 
ten  o'clock, for  the  purpose  of  having  the  case  dismissed;  that 
Frank  A.  McCully  was  not  then  present  in  Court  nor  was  any 
one  there  on  his  behalf;  that  after  awaiting  in  the  Court  for 
some  time  the  magistrate  informed  him  that  Frank  A.  McCully, 
the  complainant  and  prosecutor,  had  mistaken  the  date  to  which 
the  case  had  been  adjourned,  but  that  he,  the  magistrate,  would 
wait  for  him ;  that  as  counsel  for  Card,  he  objected  to  his  doing 
so,  and  was  proceeding  to  argue  for  a  dismissal  of  the  case, 
when  the  magistrate  stopped  him,  saying  that  he  could  hold  his 
Court  over  as  long  as  he  chose  and  that  he  would  not  dismiss 
the  case ;  that  thereupon  he  (Friel)  retired  from  the  case,  and 
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made  no  farther  appearance  therein  in  the  matter  of  the  said, 
cause.  That  between  twelve  and  one  o'clock,  he  (Friel)  went  cjSd!* 
to  the  mi^istrate's  office  to  pay  a  fine  imposed  upon  William  D.  xuoka  j. 
Wilbur,  and  found  the  office  locked ;  that  between  one  and  two 
o'clock,  he  went  again  to  the  magistrate's  office  for  the  same 
purpose ;  that  Frank  A.  McCully  was  then  present  in  the  office; 
that  the  suit  against  Card  was  not  then  going  on,  nor  had  it 
been  called ;  but  as  he  was  in  the  doorway  on  his  way  out,  the 
magistrate  asked  him  if  he  w^s  going  to  appear  for  John  Card, 
Senior,  and  he  (Friel)  said  he  was  not. 

In  showing  cause,  Mr.  McCully  read  an  affidavit  of  Stuart 
Estabrook,  a  witness  at  the  trial. 

I  think  the  magistrate  was  entirely  within  his  right  in  pro- 
ceeding as  he  did  on  the  14th  of  November,  and  that  he  properly 
refused  to  dismiss  the  case  because  Mr.  McCully,  the  prosecutor, 
did  not  happen  to  be  present  when  the  Court  was  opened. 
When  Mr.  Friel  asked  for  a  dismissal,  he  was  told  by  the 
magistrate  that  Mr.  McCully  had  mistaken  the  hour  to  which 
the  Court  had  been  adjourned,  and  that  he,  the  magistrate, 
would  wait  for  him.  There  was  no  adjournment  of  the  case, 
nor  of  the  Court.  And  it  seems  to  me  absurd  to  say  that  the 
case  was  adjourned,  from  a  legal  point  of  view,  because  the 
mi^trate  was  not  in  his  office  some  of  the  minutes  between 
twelve  and  one  o'clock. 

When  the  stipendiary  refused  to  dismiss  the  case  at  ten 
o'clock,  Mr.  Friel  abandoned  it  and  left  the  Court.  And 
although  he  was  present  shortly  after  one  o'clock,  and  knew, 
because  he  was  so  told  by  the  justice,  that  the  case  was  about  to 
be  called  on,  he  refused  to  appear  for  the  defendant.  The  cause 
was  not  tried  behind  the  counsel's  back,  nor  without  his  having 
had  notice  of  the  time  of  trial. 

This  is  only  another  and  a  new  kind  of  effort  to  get  rid  of  a 
conviction  under  the  Canada  Temperance  Act  upon  a  flimsy  and 
insufficient  ground. 

When  the  trial  of  the  case  was  adjourned  from  the  12th  until 
the  14th  of  November,  at  10  A.M.,  the  justice  was  in  no  way 
bound  to  commence  the  trial  just  at  that  hour,  but  had  the  legal 
right  to  begin  at  a  later  hour  in  the  day.     One  might  hesitate 
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-.if  the  defendant  had  suffered  any  damage  by  the  delay.    He 
iffered  none,  however,  as  his  cou 
le  facts,  refused  to  appear. 
This  order  must  be  discharged. 


Q^^     suffered  none,  however,  as  his  counsel,  with  full  knowledge  of 
i-uckcl J.    ^^^  facta,  refused  to  appear. 


1886. 


Order  dUcharffed, 


/ttw  10.  WRIGHT  ET  AL.  V.  MITTEN. 

Equity  appeal — Injunction  —  Streamrdriving,  restraining — Biparian 
rights — Driving-dam — Leave  and  license —  Wife's  inheritance. 

The  plaintiff  in  the  Court  below,  a  married  woman,  was  the  owner  in  fee  of  a 
lot  of  land  through  which  flowed  a  stream,  too  small,  however,  in  the  natural 
state  for  stream-driving  purposes.  The  land  had  previously  been  owned  by 
the  plaintiff's  husband,  who,  both  while  such  owner  and  afterwards,  had 
assisted  as  a  laborer  in  constructing  a  driving-dam  above  the  plaintiff's  lot. 
The  defendants'  logs  were  driven  by  means  of  the  driving-dams  which  were 
owned  by  them,  and  such  user  flooded  the  plaintiff's  intervale  and  injured 
the  banks  of  the  stream: 

Held  (Hakinoton  J.  dissenting),  (1.)  that  the  plaintiff  was  not  estopped  from 
taking  proceedings  to  restrain  further  injury  to  the  property  and  from  claim- 
ing damages  for  the  injury  done; 

(2.)  that  the  acquiescence  or  leave  and  license  by  which  a  person  can  be 
deprived  of  his  legal  rights,  must  be  of  such  a  nature  and  given  under  such 
circumstances  as  wiU  make  it  fraudulent  in  him  to  set  up  these  rights  against 
another  prejudiced  by  his  acts. 

Qucsre:  Whether  the  plaintiff's  husband  could  give  leave  and  license  to  the 
injury  of  her  inheritance. 

Appeal  from  the  judgment  of  Mr.  Justice  Barker  sitting  in 
Equity  (1),  granting  an  injunction  to  restrain  the  defendants, 
Wright  and  Gushing,  from  using  a  dam  to  drive  logs  and  lumber 
through  and  along  a  stream  passing  through  the  plaintiffs'  land; 
and  allowing  damages  for  the  injury  done  to  the  banks  of  the 

(1)  1  N.  B.  Eq.  171. 
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stream.     The  facts  of  the  case  and  the  arguments  of  counsel, 
fully  appear  in  the  judgment  of  the  Court  below  and  in  the 
judgment  of  this  Court  dismissmg  the  appeal. 
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January  81, 1896.     E.  McLeod,  Q.C.,  and  M.  O.  Teed  for  the       

appellants. 


White^  S.'O.^  for  the  respondent. 


Cur.  adv*  vtUt 


The  judgment  of  the  majority  of  the  Court  (Tuck  C.J., 
Lai^dry  and  Vanwart  J  J. — Barker  and  McLeod  J  J. 
taking  no  part),  was  now  delivered  by 

Tuck  C.  J.  This  is  an  appeal  from  a  judgment  of  Mr.  Justice 
Barker,  sitting  in  Equity. 

It  is  alleged  in  the  bill  that  in  February,  1871,  by  a  grant 
from  the  Crown,  the  plaintiff,  Elisha  Mitten,  became  seized  in 
fee  simple  of  a  lot  of  land  situate  on  Prosser  Brook,  in  the  Parish 
of  Elgin,  County  of  Albert,  and  Province  of  New  Brunswick, 
described  as  follows,  to  wit:  ^^  Beginning  at  a  birch  tree  stand- 
ing at  the  north  east  angle  of  lot  number  eleven  granted  to 
James  Mitten,  in  the  east  angle  of  range  tier  four;  thence 
south  eighty-nine  degrees  east,  fifty  chains  to  a  post;  thence 
south  one  degree  west  twenty  chains  to  a  fir  tree ;  thence  north 
eighty-nine  degrees  west,  fifty  chains  to  a  post;  and  thence 
north  one  degree  west,  twenty  chains  to  the  place  of  beginning, 
containing  one  hundred  acres,  more  or  less."  The  plaintiff^ 
Elisha  Mitten,  was  then  married  to  the  plaintiff,  Elizabeth  Ann 
Mitten,  whose  husband  he  now  is.  The  plaintifiG9  have  resided 
upon  the  lot  since  the  date  of  the  grant.  Elisba  Mitten  con- 
veyed the  lands  to  one  Trites,  who  afterwards,  on  the  fifth  of 
September,  1884,  conveyed  the  same  to  the  plaintiff,  Elizabeth 
Ann  Mitten.  At  the  date  of  the  grant  there  was  a  stream,  not 
more  than  six  or  eight  feet  across  at  the  upper,  which  is  the 
eastern  end  of  said  lot,  and  throughout  the  whole  lot  the  brook 
was  then  a  small  and  inconsiderable  stream,  and  in  its  natural 
state  wholly  inadequate  and  insuj£cient  for  the  purpose  of  logs 
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.  being  driven  upon  it  without  the  aid  of  a  driving-dam  or  other 
artificial  appliance,  except,  perhaps,  during  freshet  time;  the 
brook  traverses  the  lot  from  east  to  west  for  two  hundred  rods 
in  a  direct  line,  and  two  hundred  and  twenty  rods  by  the 
natural  course  of  the  brook. 

The  defendants,  Wright  and  Gushing,  are  mill  owners  and 
lumbermen,  and  have  lumber  lands  upon  and  around  the  head 
waters  of  Prosser  Brook,  upon  which  land  and  certain  government 
lands  they  have  operated  extensively  for  the  last  six  years,  and 
have  driven  their  lumber  down  Prosser  Brook.  To  assist  their 
driving,  Wright  and  Gushing  have  maintained  a  driving-dam 
upon  Galeb  Geldert's  land,  situate  upon  the  brook,  and  imme- 
diately above  the  Mitten  lot ;  this  pond  is  fourteen  to  fifteen 
feet  deep  in  places.  The  dam  contains  gates,  which  are 
opened  at  times  for  the  purpose  of  securing  a  greater  head  of 
water  to  drive  the  logs,  so  that  when  said  gates  are  open  or 
raised,  the  water  rushes  out  of  the  pond  and  down  the  brook 
with  great  volume  and  fovce,  and  often  overflows  the  greater 
part  of  plaintiffs'  intervale,  which  comprises  about  twenty-five 
acres  of  valuable  grass  or  meadow  land,  included  in  plaintiffs' 
lot,  and  lying  along  both  sides  of  the  brook,  and  is  by  far  the 
most  valuable  portion  of  the  farm,  and  the  commercial  value  of 
the  farm  would  be  greatly  lessened  without  the  intervale. 
Before  Wright  and  Gushing  began  to  operate  upon  the  brook, 
other  parties  erected  and  used  the  dam  and  caused  damage  to 
the  plaintiffs'  land,  but  they  paid  for  the  damage.  Since  Wright 
and  Gushing  began  to  operate  there,  they  have  greatly  raised 
the  dam  and  increased  the  force  and  flow  of  water,  and  have 
thereby  occasioned  great  damage  to  the  plaintiffs'  land.  There 
are  other  allegations  in  the  bill,  which  go  to  show  how  the 
damage  has  been  caused  and  the  amount  of  it,  and  how  the 
plaintiffs  have,  during  the  last  six  years,  endeavored  to  prevail 
upou  Wright  and  Gushing  to  discontinue  such  wrongful  use  by 
themselves,  their  servants  and  workmen,  of  their  driving-dam, 
and  to  prevent  the  defendants  from  fuither  injuring  and 
destroying  plaintiffs'  land,  but  the  defendants  have  each  year 
disregarded  this  request. 

The  plaintiffs  charged  that  the  defendants,  Wright  and 
Gushing,  ought  to  put  the  lot  and  intervale  into  good  repair 
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and  condition  as  it  was  before  the  improper  and  wrongful, 
driving,  and  ought  to  make  a  reasonable  compensation  to  the 
plaintiffs  for  the  damage  done.  And  they  prayed  that  Wright 
and  Gushing  might  be  restrained  by  injunction  from  so  using 
the  brook  and  driving-dam  as  to  overflow  the  plaintiffs'  inter- 
vale, or  as  to  damage  and  cut  away  the  banks  of  the  brook 
through  or  upon  the  plaintiffs'  intervale. 

The  defendants,  Wright  and  Gushing,  by  their  answer  admit 
that  the  water  from  the  dam,  now  maintained  on  the  brook  by 
them,  has  occasioned  damage  to  the  plaintiffs'  land  to  some 
small  extent,  but  they  say  that  they  believe  that  any  substantial 
or  appreciable  damage  to  the  said  lands,  caused  by  water  from 
the  present  dam,  was  caused  in  the  early  year  of  its  existence, 
and  before  it  was  used  or  operated  by  the  defendants,  Wright 
and  Gushing ;  and  that  if  any  damage  has  been  occasioned  to 
the  land  by  the  dam,  or  the  water  therefrom,  since  they  began 
to  operate,  that  it  was  done  ^by  the  consent  and  by  the  leave 
and  license  of  the  plaintiff.  They  admit  that  they  have,  during 
each  of  the  two  years  last  past,  made  small  repairs  to  the  dam 
on  said  brook,  but  allege  and  believe  that  the  plaintifib  assented 
thereto,  and  that  the  plaintiff,  Elisha  Mitten,  assisted  thereat. 

The  substantial  defence  to  the  action  is,  that  if  the  plaintifib' 
property  was  injured  (and  Wright  and  Gushing  admit  some 
damage),  the  injury  was  done  by  the  leave  and  license  of  the 
plaintiffs,  or  at  least  of  EUsha  Mitten. 

On  refusing  motion  for  interlocutory  injunction,  on  the 
twenty-first  day  of  April,  1894,  the  learned  Judge,  sitting  in 
Equity,  made  the  following  terms,  to  wit :  That  all  rights  should 
be  reserved  until  the  hearing,  the  plaintifb  being  willing  that 
the  defendants  may  enter  upon  the  land  for  the  purpose  of 
battening  and  protecting  it  from  injury;  and  if,  on  the  hearing, 
it  should  be  decided  that  the  defendants  are  responsible  for 
damage,  then  the  damage  done  for  that  spring's  driving  was  to 
be  assessed  for  the  full  value,  as  if  done  wilfully,  and  that  in 
addition  to  any  damage  assessable  for  other  years. 

A  great  mass  of  evidence  was  taken  at  the  hearing,  and  the 
following  memorandum  of  agreement  was  put  in :  ^^  Memorandum 
of  agreement  for  browing  privilege  between  Elizabeth  Mitten, 
wife  of  Elisha  Mitten,  of  the  Parish  of  Elgin,  Albert  Gounty, 
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New  Brunswick,  on  Prosser  Brook  (so  called),  and  Roland 
Mitten,  same  parish  and  coanty,  and  Province  aforesaid: 

"  Witnesseth. — Party  of  the  first  part  agrees  to  allow  party  of 
the  second  part  to  brow  logs  he  may  get  this  coming  winter  of 
1893-94,  wherever  he  may  require  brow  room  on  her  farm ;  and 
party  of  second  part  to  have  privilege  of  removing  same  till 
middle  of  May,  1894,  for  twenty-five  dollars,  receipt  of  which  is 
hereby  acknowledged." 

Prosser  Brook,  N.  B.,  November  80, 1893. 

(Sgd.)    Elizabeth  x  Mitten. 
EmsHA  Mitten. 
Roland  x  Mitten. 

Roland  Mitten,  one  of  the  parties  to  this  agreement,  was  act- 
ing for  the  defendants,  Wright  and  Gushing,  that  is,  he  was 
getting  out  lumber  for  them,  around  the  head  of  Prosser  Brook,- 
in  the  winter  of  1893-94. 

As  I  understand  the  judgment  of  the  learned  Judge  in  the 
Court  below,  he  treats  "acquiescence"  and  "leave  and  license" 
as  convertible  terms.  In  one  part  of  his  judgment  I  find  him 
saying:  "How  any  license,  which  might  possibly  be  inferred 
from  the  plaintiff  having  assisted  in  building  a  dam  in  1876, 
could  be  made  to  do  duty  for  a  totally  different  dam  in  a  totally 
different  place,  built  some  years  after  the  first  had  ceased  to 
exist,  I  am  unable  to  see.  It  is  true  the  plaintiff  hauled  some 
logs  which  were  used  in  repairing  the  latter  dam  in  1887,  but 
that  cannot  be  construed  into  any  such  license.  If  the  plaintiff's 
acts  in  assisting  in  the  driving  operations  year  by  year  are  relied 
upon  as  equivalent  to  a  license  to  drive  the  logs  as  they  were 
in  fact  driven,  it  would,  in  my  opinion,  be  revocable,  and  an 
injunction  in  the  t^rms  asked  for  could  in  no  way  be  complained 
of  by  the  defendants."  I  must  say  that  my  mind  goes  entirely 
with  the  learned  Judge  in  this  expression  of  his  opinion. 

Again,  the  learned  Judge  says:  "As  I  understand  the  doctrine 
of  acquiescence  by  which  a  man  is  deprived  of  his  legal  rights, 
its  comer-stone  is  fraud — that  is  to  say,  the  acts  of  the  party 
against  whom  the  estoppel  operates  must  have  been  of  such  a 
nature  and  done  under  such  circumstances  as  to  make  it  fraud- 
ulent in  him  to  set  up  his  legal  rights  against  a  person  prejudiced 
by  his  acts.'' 
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The  learned  Judge  found  that  the  ^reement  made  between . 
the  plaintifib  and  Roland  Mitten,  in  November,  1898,  to  brow 
bgs,  did  not  amount  to  an  implied  license  to  drive  those  logs, 
irrespective  of  the  injury  which  might  be  caused.  He  found 
also,  that  nothing  in  the  evidence  discloses  anything  which  led 
him  to  suppose  that  the  defendants,  in  what  they  did,  were  act- 
ing upon  the  faith  of  any  such  assent,  and  that  he  could  find 
DO  evidence  shewing  that  the  defendants  have  in  any  way  what- 
ever been  induced  to  act,  or  have  acted  in  any  way,  by  reason 
of  anything  the  plaintiff  did  or  abstained  from  doing,  and  which 
would  be  rendered  prejudicial  to  them  by  the  assertion  of  the 
plaintiffs'  rights.  From  a  careful  examination  of  the  evidence, 
and  from  the  best  consideration  I  have  been  able  to  give  as  to 
what  took  place  between  the  plainti&  and  defendants,  I  have 
come  to  the  conclusion  that  Wright  and  Gushing  have  failed  to 
establish  by  evidence  a  leave  and  license  to  do  the  acts  com- 
plained of.  The  decree  below  was  in  favor  of  the  plaintiff  with 
costs,  with  directions  that  Wright  and  Gushing  pay  the  sum  of 
one  hundred  dollars  and  costs,  and  that  a  perpetual  injunction 
be  awarded  to  restrain  the  defendants,  Wright  and  Gushing, 
their  servants,  agents  and  workmen  from  using  the  driving-dam 
in  the  plaintiffs'  bill  mentioned,  in  driving  logs  down  Pressor 
Brook,  so  as  to  injure  and  damage  the  plaintiffs'  land. 

I  think  that  the  damages  are  reasonable,  and  that  the  injunc- 
tion is  properly  made  perpetual. 

The  defendants  below  relied  upon  a  right,  acquired  by  pre- 
scription, but  in  this,  I  think,  they  failed,  and  I  do  not  see  that 
they  have  urged  prescription  here. 

There  is  evidence  that  the  dam  in  question  was  originally  built 
by  Gushing  and  Glark,  through  their  agent  or  sub-contractor, 
the  plaintiff,  Elisha  Mitten,  who  drove  his  own  logs  on  this 
brook.  Gushing  and  Glark  built  the  second  dam,  and  they 
fiiiled  in  1881.  Babang  &  Go.  also  drove,  and  Mitten  acted 
with  them.  The  plaintiff  Elisha  Mitten,  was  employed  in 
driving :  participated  in  the  operations  of  1894,  was  there  in 
previous  years,  and  took  part  in  the  driving  of  1898  and  1894. 

John  C.  Geldert  gives  evidence  of  a  dam  that  was  built  by 
Elisha  Mitten  and  himself  for  Gushing  and  Glark  in  1876. 
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_  There  is  also  evidence  that  Elisha  Mitten  worked  on  drives  in 
1880  and  1881 ;  that  he  assisted  in  repairing  the  dam  in  1887 — 
worked  on  the  drives  in  1888  and  1889, 1890, 1891  and  1892.  In 
1898  he  worked  in  the  woods  for  Roland  Mitten,  but  not  on  the 
driving;  he  let  the  water  out  of  the  dam  once  in  1893,  and 
browed  logs  on  the  stream  the  same  year.  This  is  the  principal 
evidence  upon  which  the  defendants  rely  to  prove  leave  and 
license.  In  my  opinion  it  is  not  evidence  of  acquiescence  or 
leave  and  license  for  the  years  named.  It  certainly  does  not 
refer  to  the  year  1894. 

But  the  defendants  contend  that  the  agreement  to  brow  logs, 
made  in  November,  1898,  operates  as  a  license  to  drive  logs  in 
1894.  I  think  that  this  agreement  is  not  susceptible  of  any 
such  meaning.  There  is  nothing  whatever  in  the  agreement 
about  a  license  to  drive  in  any  year.  The  plaintiff  having 
received  a  consideration  of  twenty-five  dollars,  might  be  quite 
willing  that  the  defendants  should  brow  their  logs  on  her  land, 
and  yet  be  most  unwilling  that  they  should  overflow  her  inter- 
vale in  the  spring  and  tear  away  the  banks  of  the  stream  in 
driving  logs.  I  am  considering  this  agreement,  as  if  made 
directly  with  Wright  and  Gushing.  It  is  clear  that  Roland 
Mitten  was  their  agent  and  was  acting  for  them.  Because  the 
brook  below  the  brow  in  the  spring  of  1894  was  filled  with  logs, 
and  the  plaintiff,  Elisha  Mitten,  knew  of  this,  and  knew  also 
that  the  logs  browed  could  not  be  got  down  until  the  logs  below 
had  been  driven,  it  is  argued  that  the  agreement  of  November, 
1893,  operates  as  a  license  to  drive  in  the  spring  of  1894.  It 
seems  to  me  that  this  reasoning  is  altogether  fallacious ;  and 
that  the  agreement,  and  all  the  surrounding  circumstances, 
including  the  inability  to  get  the  browed  logs  forward  without 
driving  the  stream  below,  do  not  warrant  one  in  coming  to  the 
conclusion  that  there  was  a  license  to  drive  in  1894.  When 
summed  up,  the  defendants'  whole  argument  is  this :  That  the 
acts  of  Mitten  are  such  as  to  prove  conclusively  a  license  during 
all  the  years  from  1888  down  to  1894 ;  and  that  the  license  for 
1894  is  found  by  a  proper  construction  of  the  agreement  of 
1893,  in  view  of  the  surrounding  circumstances.  For  the 
reason  already  given,  I  think  that  the  argument  is  unsound  and 
inconclusive. 
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To  make  out  their  case,  the  defendants  must  show  that  it  was  _ 
because  of  the  acts  of  Elisha  Mitten  that  they  let  in  the  water 
and  dioYe  the  logs.  Before  acquiescence  can  be  established  it 
must  appear  that  one  party  acted  because  of  the  acquiescence  or 
leave  of  the  other.  I  think  that  the  evidence  not  only  flEuls  to 
show  this,  but  it  leaves  no  doubt  on  my  mind  that  Wright  and 
Cashing  would  have  let  in  the  water  and  driven  Prosser  Brook 
if  Elisha  Mitten  had  never  helped  to  build  a  dam  or  repair  it; 
had  never  worked  in  the  woods,  nor  assisted  in  driving,  and  had 
never  entered  into  an  agreement  with  Roland  Mitten  as  to 
browing  logs.  Wright  and  Gushing  were  in  no  way  influenced 
in  their  conduct  by  the  acts  of  Elisha  Mitten.  According  to  my 
view  it  cannot  be  reasonably  inferred  from  the  evidence  that  any 
one  act  of  driving  was  in  consequence  of  the  plaintifiEs'  act  or  by 
the  plaintiffs'  license. 

There  is  evidence  that  in  every  year  prior  to  1890,  driving  the 
stream  was  forbidden  by  Elisha  Mitten.  The  plaintiff,  Elizabeth 
Ann  Mitten,  says  that  he  always  forbade  them;  and  that  in 
1894,  she  heard  her  husband  forbid  Roland  Mitten's  son 
hoisting  the  gates,  and  this  was  before  the  suit  was  commenced. 
The  female  plaintiff  also  swore  that  the  defendant,  Gushing, 
when  on  one  occasion  he  was  taking  tea  at  her  house,  said  to  her 
that  Elisha  had  been  talking  to  him  about  the  way  he  was  de- 
stroying his  intervale,  and  he  told  her  that  Elisha  said  that  he 
was  going  to  sue  him  if  he  did  not  pay  for  it,  for  he  could  not 
stand  it. 

John  G.  Geldert  in  his  evidence,  in  answer  to  questions,  says : 
*'Q.  Did  you  say  he  did  forbid  you  using  the  dam?  A.  I 
don't  say  that  he  did,  right  down,  forbid  me  using  the  dam ; 
but  in  this  way  he  did,  that  he  would  put  an  injunction  on 
the  dam  and  shut  the  dam  down.  I  would  not  say  that  he  did 
positively  refuse  me  using  the  dam.  Q.  And  this  was  as  far 
back  as  1889,  was  it?  A.  Yes,  he  threatened  to  close  the  dam, 
and  he  complained  of  the  driving  using  his  intervale,  but  he 
did  not  positively  right  up  and  down  forbid  me  from  using  the 
dam." 

John  C.  Geldert  is  the  man  who  built  the  dam  for  Gushing 
and  Clark  and  afterwards  repaired  it,  and  knew  who  drove 
Piosser  Brook  during  all  the  years  mentioned. 
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.  Again,  there  is  this  evidence  of  John  0.  Geldert:  "Q.  You 
spoke  of  driving  there  in  1890,  1891  and  1892,  and  that  the 
plaintiff  did  not  just  forbid  you,  and  yet  he  did  forbid  you. 
Tell  us  something  he  said  to  you  ?  A.  The  spring  Wilson  and 
me  were  driving,  Gushing  and  he  were  talking  about  it,  but  I 
could  not  tell  the  conversation,  only  I  know  that  I  heard  them 
talking  about  it.  Q.  Quarreling,  disputing  about  it?  A.  No, 
not  quarreling  about  it :  he  was  threatening  Gushing  that  he 
would  make  him  pay  the  damage.  I  don't  remember  the  con- 
versation word  for  word." 

Then  the  plaintiff,  in  his  evidence,  speaks  of  having  forbidden 
at  different  times  John  C.  Geldert,  Theodore  Wilson,  Galeb 
Geldert  and  Roland  Mitten  either  from  driving  or  hoisting  the 
dam.  And  plaintiff  says  also,  that  in  1890  he  told  AUston 
Gushing  (one  of  the  defendants)  that  he  was  destroying  his  in- 
tervale with  that  dam,  and  that  if  they  did  not  do  something,  he 
would  have  to  put  the  law  against  them ;  put  an  injunction  on 
it,  or  sue  it,  one  or  the  other.  This  evidence  does  not  look  much 
like  acquiescence  or  leave  and  license. 

The  title  to  the  lot  of  land  in  question  is  in  the  plaintiff, 
Elizabeth  Ann  Mitten ;  and  in  resisting  this  appeal,  the  Solicitor- 
General,  for  the  respondents,  urged  finally  that  the  plaintiff, 
Elisha  Mitten,  could  have  no  right  to  give  acquiescence  or  leave 
and  license,  the  effect  of  which  would  be  to  injure  his  wife's 
inheritance.  I  think,  as  an  abstract  proposition,  this  is  correct, 
but  when  applied  to  all  the  facts  of  this  case,  I  am  not  prepared 
to  say  that  Mrs.  Mitten  would  not  be  bound  by  her  husband's 
acts.  With  my  view,  upon  the  substantial  grounds  argued,  it  is 
not  necessary  that  this  last  point  should  be  decided. 

My  conclusion  is  that  the  defence  has  failed  upon  all  the 
points,  and  that  this  appeal  must  be  dismissed  with  costs. 


Appeal  dismmed. 
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Between  NATHAN  D.  PRATT,  a  Bokdholdbr  in  The  Con-  ^»*' 

SOLIDATED  ElECTBIC  CoMPANT,  LiMITBD,  FOR   HIMSELF  AND  Autfu$t7, 

ALL   OTHER  BONDHOLDERS  OF  THE   SAID   COMPANY,        Plaintiff; 

AND 

THE  CONSOLIDATED  ELECTRIC  COMPANY,  Limited, 
THE  IMPERIAL  TRUSTS  COMPANY,  of  Canada, 
AND  SAMUEL  HAYWARD,  D^endanta. 

In  re  Claim  of  J.  A  GRANT  et  al,,  and  MOLSON'S  BANK. 

Special  ease — Bonds — Bcmking  of — Haw  paid. 

The  defendant  Electric  Company  by  agreement  took  over  the  property  of  three 
other  companies  subject  to  certain  outstanding  bonds.  The  bonds  of  the 
defendant  company  were  issued  to  retire  the  bonds  of  the  other  companies, 
and  by  this  means  all  the  outstanding  bonds  were  retired  except  $26,000  and 
$6,000  of  two  of  the  companies  respectively.  The  holders  of  these  bonds 
contended  that  the  bonds  retired  by  the  defendant  company  had  been  paid 
and  cancelled  by  such  retirement,  and  that  these  bonds  should  be  paid  in 
full  out  of  the  fund  in  Court;  but 

Heldj  that  the  redemption  of  the  bonds  by  the  Consolidated  Electric  Company 
by  the  issue  and  substitution  therefor  of  bonds  of  its  own,  did  not  operate  as 
a  payment  of  the  bonds  so  redeemed,  but  that  the  bonds  so  redeemed  con- 
tinued  to  be  subsisting  securities  and  entitled  to  share  in  the  fund  in  Court 
proportionately  with  the  bonds  not  so  redeemed,  namely,  the  $26,000  and 
$6,000  of  the  Saint  John  City  Railway  Company  and  of  the  New  Brunswick 
Electric  Company  respectively. 

This  was  a  special  case  for  the  opinion  of  the  Court.  The 
Saint  John  City  Railway  Company  was  incorporated  under  the 
laws  of  the  State  of  New  York,  subsequently  ratified  by  an  Act 
of  Assembly  of  New  Brunswick.  This  company  issued  deben- 
tures to  the  amount  of  $225,000  on  the  security  of  its  property, 
which  debentures  were  secured  by  way  of  mortgage.  The 
Eastern  Electric  Company,  incorporated  under  the  laws  of  this 
Province,  issued  debentures  to  the  amount  of  $112,500,  secured 
by  way  of  mortgage  on  its  property  and  franchises.  The 
New  Brunswick  Electric  Company,  incorporated  under  the  laws 
of  this  Province,  issued  debentures  to  the  amount  of  8100,000, 
secured  by  way  of  mortgage,  as  in  the  above  cases.  By  an 
arrangement  the  Consolidated  Electric  Company,  incorporated 
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1896.  )jY  ii^Q  laws  of  this  Province,  took  over  all  the  property, 
^*^"'  franchises,  stock  and  liabilities  of  the  three  companies  above 
coHBouDATED  named,  and  was  to  retire  all  debentures  outstanding  against  all 
comSot  *^®  other  companies,  and  issue  its  own  bonds  in  lieu  thereof  to 
etai.  the  amount  of  $450,000,  secured  by  way  of  mortgage  in  the 
usual  manner.  In  pursuance  of  the  agreement  the  Consolidated 
Company  issued  its  bonds,  secured  as  aforesaid,  to  the  amount 
of  $450,000,  and  retired  all  the  debentures  of  the  other  com- 
panies except  $26,000  of  the  Saint  John  City  Railway  Company 
and  $6,000  of  the  New  Brunswick  Electric  Company.  Upon 
the  sale  of  all  the  properties  en  bloc^  under  a  decree  of  foreclosure, 
it  was  agreed  that  the  interest  of  the  Saint  John  City  Railway 
Company  in  the  fund  in  Court  be  fifty-five  per  cent.;  the 
New  Brunswick  Electric  Company  twenty  per  cent. ;  and  the 
Consolidated  Electric  Company  and  Eastern  Electric  Company 
twenty-five  per  cent.  The  holders  of  the  $26,000  and  the  $6,000 
of  bonds  respectively,  claimed  that  the  bonds  retired  by  the 
Consolidated  Company  by  the  issue  of  its  bonds  in  lieu  thereof 
were  cancelled  and  discharged:  viz.,  the  $199,000  of  the 
Saint  John  City  Railway  Company,  and  the  $94,000  of  the 
New  Brunswick  Electric  Company;  and  further  contended  that 
the  $26,000  and  $6,000  of  bonds  so  outstanding  should  be 
deemed  a  first  charge  and  be  first  paid  respectively  out  of  the 
fifty-five  per  cent,  and  twenty-five  per  cent,  of  the  fund  in 
Court.  The  following  is  the  special  case  agreed  on  and  pre- 
sented to  the  Court  for  its  determination : 

IN  THE  SUPREME  COURT 
In  Equity. 

Between  Nathan  D.  Pratt,  a  Bondholder 
in  The  Consolidated  Electric  Company, 
Limited,  for  himself  and  all  other  Bond- 
holders of  the  said  Company,         Plaintiff; 
and 

The  Consolidated  Eleoteic  Company, 
Limited,  The  Impebial  Tbusts 
Company,  of  Canada,  and  Samuel 
Haywakd,  Dtfendant9. 

In  the  matter  of  the  claim  of  Joseph  A.  Grant  and  the  Third 
National  Bank  and  Sixth  National  Bank  of  Philadelphia,  and 
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Charles  H.  Large  and  James  McElree,  bondholders  of  The       ^^^ 
Saint  John  City  Railway  Company,  claiming  to  be  paid  the      i**^" 
amount  of  their  bonds  in  preference  to  the  bondholders  of  the  cossolidatbd 
defendant^  The  Consolidated  Electric  Company,  Limited,  out  of    2?^!^^ 
the  proceeds  of  the  sale  of  The  Consolidated  Electric  Company's       «<  ai- 
property  now  being  held  subject  to  the  order  of  the  Court. 

And  also  in  the  matter  of  the  claim  of  James  Kerr  Osborne 
and  Edward  Thomas  Carter,  executors  of  John  Brown  Osborne, 
and  other  holders  of  bonds  of  The  New  Brunswick  Electric 
Company,  Limited,  claiming  to  be  paid  the  amount  of  such 
bonds  in  preference  to  the  bondholders  of  The  Consolidated 
Electric  Company,  Limited,  out  of  the  funds  realized  as  above 
and  now  lying  subject  to  the  order  of  the  Court. 

The  following  statement  of  case  has  been  agreed  upon  by  the 
above  named  claimants  of  the  one  part,  and  by  Nathan  D.  Pratt, 
plaintiff  in  the  above  suit,  on  behalf  of  himself  and  all  other 
bondholders  of  the  Company,  of  the  other  part,  and  referred  by 
His  Honor  Mr.  Justice  Hanington  for  the  advice  and  direction 
of  the  Supreme  Court  as  to  the  right  of  the  claimants  to  be  paid 
in  priority  to  other  bondholders: 

1.  The  Saint  John  City  Railway  Company  was  incorporated 
under  the  laws  of  the  State  of  New  York,  one  of  the  United 
States  of  America,  and  was  declared  to  be  a  body  corporate 
under  the  Act  of  Assembly,  60  Vict.,  c.  47  (1887),  of  the 
Province  of  New  Brunswick. 

2.  The  Saint  John  City  Railway  Company  by  a  certain 
indenture  of  mortgage  dated  the  first  day  of  May,  A.D.  1890, 
conveyed  their  railway  and  property  and  franchises  to  The 
American  Loan  and  Trust  Company  of  New  York,  to  secure  the 
payment  of  certain  bonds  of  the  Company  duly  issued  to  the 
amount  of  $225,000,  with  interest  at  six  per  cent.,  and  which 
interest  has  remained  due  and  unpaid  since  the  first  day  of 
May,  A.D.  1891,  which  mortgage  is  duly  registered  and  may 
be  referred  to  by  either  of  the  parties  hereto  for  the  purposes  of 
this  case. 

8.  Joseph  A.  Grant  and  the  said  Third  National  Bank  and 
Sixth  National  Bank  of  Philadelphia  and  the  other  claimants 
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iw.       are  holders  of  bonds  to  the  par  value  of  126,000,  of  the  said 
pbatt      $225,000  issued  as  stated  in  the  last  preceding  paragraph  num- 

GOKSOUDATED  bCTCd  tWO. 

o^^  4.  The  Eastern  Electric  Company,  Limited,  was  a  company 
etai.  duly  incorporated  under  the  New  Brunswick  Joint  Stock 
Companies'  Act,  and  Amending  Acts,  on  the  sixteenth  day  of 
June,  A.D.  1890,  and  thereafter :  namely,  on  the  first  day  of 
August,  A.D.  1890,  duly  made  and  executed  an  indenture  of 
mortgage  to  secure  the  issue  of  the  bonds  of  the  said  Eastern 
Electric  Company,  Limited,  to  the  value  of  $112,500,  and  bonds 
to  the  said  amount  of  $112,500  were  issued  by  the  said  company. 

5.  The  New  Brunswick  Electric  Company,  Limited,  was  a 
company  duly  incorporated  under  the  laws  of  the  Province  of 
New  Brunswick  on  the  seventh  day  of  October,  A.D,  1890,  and 
thereafter  caused  bonds  to  the  amount  of  $100,000  to  be  issued, 
secured  by  mortgage  upon  the  property  of  the  said  company, 
bearing  date  the  18th  day  of  June,  A.D.  1891,  and  the  said 
bonds  were  made  payable  with  interest  at  six  per  cent,  per 
annum,  and  interest  thereupon  has  remained  unpaid  since  the 
first  day  of  July,  A.D.  1891. 

6.  That  six  thousand  dollars  of  bonds  last  mentioned  are 
held  by  James  Kerr  Osborne,  Edward  Thomas  Carter,  executors 
of  John  Brown  Osborne,  and  other  parties,  and  are  a  portion 
of  the  bonds  in  respect  of  which  priority  is  claimed  in  this 
matter. 

7.  The  Consolidated  Electric  Company,  Limited,  is  a 
company  duly  incorporated  in  January,  1892,  under  the  New 
Brunswick  Joint  Stock  Companies'  Letters  Patent  Act  and 
Amending  Acts,  for  the  purpose  of  acquiring  the  stock  and 
shares  in  The  Eastern  Electric  Company,  Limited,  The  New 
Brunswick  Electric  Company,  Limited,  and  The  Saint  John 
City  Railway  Company,  and  also  the  outstanding  bonds  or  de- 
bentures issue^  by  the  said  several  companies,  together  with  all 
the  rights,  privileges,  franchises,  lighting  contracts,  assets  and 
property,  both  real  and  personal,  of  the  said  three  several 
companies  with  power  to  pay  for  the  said  stock,  bonds,  privi- 

,  leges,  etc.,  in  the  stock  and  bonds  or  either  of  them  of  The 

Consolidated  Electric  Company,  Limited,  upon  such  terms  as 
may  be  mutually  agreed  upon,  and  with  certain  other  powers. 
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privileges  and  franchises  therein  specially  mentioned,  and  the  "^ 
powers  so  conferred  were  confirmed,  enlarged  and  extended  by  ^" 
an  Act  of  Assembly,  55  Vict.,  c.  29,  by  which  said  Letters  coksoudatu) 
Patent  and  last  mentioned  Act  the  said  Consolidated  Electric  ^j^]^ 
Company,  Limited,  was  empowered  to  acquire  all  the  rights,  «<  af- 
franchises and  property  of  The  Saint  John  City  Railway 
Company,  The  Eastern  Electric  Company,  Limited,  and  The 
New  Brunswick  Electric  Company,  Limited,  and  did  by  an 
agreement  entered  into  with  the  said  companies  respectively 
acquire  from  them,  subject  to  the  several  mortgages  hereinbefore 
referred  to,  all  the  rights,  franchises  and  property  of  the  said 
three  several  companies;  and  the  first  named  company,  the  said 
Saint  John  City  Railway  Company,  did,  by  indenture  dated  the 
sixth  day  of  June,  A.D.  1892,  transfer  and  convey  to  the  said 
Consolidated  Electric  Company,  Limited,  all  its  equity  of 
redemption  in  the  property,  lands  and  premises  in  the  said 
mortgage  described,  and  all  its  property,  rights  and  franchises 
as  aforesaid,  and  the  said  Eastern  Electric  Company,  Limited, 
by  indenture  dated  the  twenty-first  day  of  April,  A.D.  1892, 
did  alsa  convey  to  the  said  Consolidated  Electric  Company, 
Limited,  all  its  equity  of  redemption  in  the  property,  lands  and 
premises  in  the  said  above  mentioned  mortgage,  together  with 
all  its  rights,  property  and  franchises  of  every  kind  and  descrip- 
tion; and  the  said  New  Brunswick  Electric  Company,  Limited, 
by  indenture  dated  the  twenty-fourth  day  of  February,  A.  D. 
1892,  did  also  convey  to  the  said  Consolidated  Electric  Company, 
Limited,  all  its  equity  of  redemption  in  the  property,  lands  and 
premises  in  the  above  mentioned  mortgage,  together  with  all  its 
rights,  property  and  franchises,  which  said  several  properties, 
rights  and  franchises,  so  severally  conveyed  as  aforesaid  to  the 
said  Consolidated  Electric  Company,  Limited,  became  and  were 
vested  in  the  said  Consolidated  Electric  Company,  Limited, 
subject  to  the  said  three  several  mortgages  respectively  executed 
for  securing  the  bonds  hereinbefore  mentioned,  respectively,  by 
the  said  several  companies. 

8.  At  a  general  meeting  of  the  shareholders  of  The  Con- 
solidated Electric  Company,  Limited,  duly  called  and  held  at 
the  office  of  The  Eastern  Electric  Company,  Limited,  in  the 
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^^'        City  of  Saint  John,  on  the  sixth  day  of  February,  A.D.  1892, 
pbatt      ^YiQ  following  bye-law  was  passed  and  enacted: 

^ELE^CTR™         BYE-LAW:  "That  in  order  to  raise  money  for  the  pur- 
coMPAmr        "  chase  of  bonds  and  stock  of  The  Eastern  Electric  Company, 
^*^'  "Limited,  The  New  Brunswick  Electric  Company,  Limited, 

"  The  Saint  John  City  Railway  Company,  and  other  property, 
"and  for  carrying  on  the  operations  and  business  of  the 
"  company,  the  directors  are  hereby  authorized  to  issue  bonds 
"or  debentures  as  they  may  think  proper,  bearing  a  rate  of 
"  interest  not  exceeding  five  per  cent.,  and  not  exceeding  in 
"  all  the  sum  of  four  hundred  and  fifty  thousand  dollars,  and 
"in  order  to  secure  the  payment  of  the  said  debentures  and 
"  interest,  the  directors  be  authorized  to  execute  a  mortgage 
"or  bill  of  sale  under  the  seal  of  the  company,  on  all  the 
"property  of  the  company,  real  and  personal,  to  trustees, 
"such  security  to  cover  the  present  and  after  acquired 
"  property  of  the  company,  and  to  contain  such  powers  and 
"  provisions  and  to  be  on  such  terms  as  will  in  the  opinion  of 
"  the  directors  most  likely  secure  a  beneficial  disposition  of 
"  the  debentures ;  also  that  the  directors  be  authorized  to  dis- 
"pose  of  such  debentures  on  such  terms  as  they  can  best 
"  obtain  for  the  same." 

9.  After  the  granting  of  said  Letters  Patent  to  said  Con- 
solidated Electric  Company,  Limited,  and  after  said  last  men- 
tioned meeting,  bonds  were  issued  by  the  said  The  Consolidated 
Electric  Company,  Limited,  on  its  property,  rights  and  franchises 
to  the  amount  of  ^50,000,  and  the  said  bonds  were  secured  by 
a  mortgage  dated  the  eighth  day  of  February,  A.  D,  1892,  and 
made  by  the  said  The  Consolidated  Electric  Company,  Limited, 
of  the  first  part,  and  the  Imperial  Trusts  Company  of  Canada, 
of  the  second  part,  and  such  issue  of  bonds  was  made  by  the 
said  Consolidated  Electric  Company,  Limited. 

10.  On  the  thirty-first  day  of  March,  A.  D.  1894,  it  was 
agreed  between  the  counsel  representing  all  parties  in  interest 
in  this  cause,  as  also  in  the  case  of  Frederick  H.  Smith,  trustee, 
under  a  certain  mortgage  from  The  Saint  John  City  Railway 
Company,  dated  May  first,  1890,  plaintiff;  and  The  Saint  John 
City  Railway  Company,  The  Eastern  Electric  Company,  Limited, 
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The  Consolidated  Electric  Company,  Limited,  and  The  Imperial        ^^^ 
Trusts  Company  of  Canada,  defendants;   and  between  The      ^*^" 
Consolidated  Electric  Company,  Limited,  on  behalf  of  itself  and  coksolidatkd 
all  other  bondholders  of  The  New  Brunswick  Electric  Company,     ^JJ^i^ 
Limited,  plaintiff,  and  The   Atlantic   Trusts   Company,  The       etai. 
Imperial  Trusts  Company  of  Canada,  The  Molson's  Bank  and 
The  New  Brunswick  Electric  Company,  Limited,  defendants; 
and  ordered  and  decreed  by  His  Honor,  Mr.  Justice  Hanington, 
Judge  sitting  in  Equity,  that  upon  the  sale  of  the  properties 
covered  by  the  said  several  mortgages,  subject  to  which  convey- 
ances had  been  made  to  The  Consolidated  Electric  Company, 
Limited,  the  proceeds  of  such  sale  after  payment  of  costs, 
expenses  and  other  charges  first  payable  out  of  the  whole  fund, 
should  be  apportioned  for  distribution  upon  the  following  basis 
as  respects  the  share  or  value  of  the  interest  of  the  said  several 
companies,  namely:  In  respect  of  the  interest  of  The  Saint  John 
City  Railway  Company,  fifty-five  per  cent, ;  in  respect  of  the 
interest  of  The  New  Brunswick  Electric  Company,  Limited, 
twenty  per  cent.,  and  in  respect  of  the  interest  of  The  Con- 
solidated Electric  Company,  Limited,  and  Eastern  Electric 
Company,  Limited,  twenty-five  per  cent. 

11.  At  the  said  general  meeting  of  the  said  Consolidated 
Electric  Company,  Limited,  held  as  aforesaid,  on  the  sixth  day 
of  February,  A.D.  1892,  a  proposition  in  writing  was  made  to 
the  said  Consolidated  Electric  Company,  Limited,  by  John  F. 
Zebley,  in  the  form  of  a  draft  or  proposed  memo,  of  agreement, 
in  the  following  words,  namely : 

^^Memobandum  of  Agbeement  made  this  sixth  day  of 
"February,  in  the  year  of  our  Lord  one  thousand  eight 
"hundred  and  ninety-two,  between  John  F.  Zebley  of  the 
"City  of  New  York,  in  the  State  of  New  York,  banker,  of 
"the  first  part,  and  The  Consolidated  Electric  Company, 
"Limited,  a  company  duly  incorporated  under  The  New 
"Brunswick  Joint  Stock  Companies'  Letters  Patent  Act  and 
"Amending  Acts,  of  the  second  part: 

"Whebeas,  The  said  John  F.  Zebley  has  subscribed  for 
"six  thousand  nine  hundred  and  sixty  shares  of  the  ordinary 
"stock,  and  for  five  thousand  shares  of  the  preference  stock 
"of  the  above  company;  ^^^^T^ 
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^^Akd  Whebeas,  The  said  company  proposes  to  issae  its 
^^  first  mortgage  bonds  to  the  amount  of  four  hundred  and 
*^  fifty  thousand  dollars  bearing  interest  at  the  rate  of  five  per 
^^cent.  per  annum; 

^^Akd  Whebbas,  It  has  been  agreed  by  and  between  the 
^^said  parties  hereto  that  the  said  company  shall  issue  to  the 
^^said  John  F.  Zebley  the  said  shares  as  fully  paid  up,  and 
^^  shall  also  deliver  to  the  said  John  F.  Zebley  a  portion  of 
^^the  said  first  mortgage  bonds  as  hereinafter  specified,  in 
^^consideration  of  the  agreement  and  covenant  of  the  said 
"John  F.  Zebley  hereinafter  mentioned; 

"Now  THIS  Agbeement  WITNESSETH,  That  in  consider* 
"ation  of  the  premises  and  of  the  agreement  and  covenant  of 
"the  said  John  F.  Zebley  hereinafter  mentioned,  the  said 
"  company  hereby  covenants  and  agrees  to  issue  to  the  said 
"  John  F.  Zebley,  the  said  six  thousand  nine  hundred  and 
"sixty  shares  of  the  ordinary  stock  of  the  said  company,  as 
"fully  paid  up,  and  said  five  thousand  shares  of  the  said  pre- 
"  ference  stock  of  the  said  company,  also  as  fully  paid  up, 
"and  to  accept  and  receive  the  covenant  and  agreement  of 
"the  said  John  F.  Zebley,  hereinafter  specified,  for  and  in  full 
"  satisfaction  of  his  liability  in  respect  of  the  said  shares  of 
"  stock. 

"And  the  said  company  also  hereby  covenants  and  agrees 
"to  and  with  the  said  John  F.  Zebley  to  deliver  to  him  first 
"mortgage  bonds  of  the  said  company  to  the  amount  of  three 
"hundred  and  fifty-eight  thousand  five  hundred  and  fifty 
"dollars  in  further  consideration  for  the  said  agreement  of 
"  the  said  John  F.  Zebley,  and  the  said  John  F.  Zebley  in 
"  consideration  of  the  agreement  of  the  said  company  above 
"specified,  and  of  the  shares  of  stock  so  to  be  issued  to  him  as 
"fully  paid  up  and  non-assessable  and  in  further  consideration 
"of  the  said  first  mortgage  bonds  so  to  be  issued  and  delivered 
"to  him  as  aforesaid,  hereby  covenants  and  agrees  to  and 
"with  the  said  The  Consolidated  Electric  Company,  Limited, 
"that  he  will  with  all  practicable  speed  deliver  or  cause  to  be 
"delivered  and  assigned  to  the  said  The  Consolidated  Electric 
"  Company,  Limited,  the  first  mortgage  bonds  of  The  Saint 
"John  City  Railway  Company  to  the  amount  of  $226,000, 


Digitized  by  ^ 


ioogle 


XXXIV.]  NEW    BBUNSWIGK    BEP0RT8.  81 

*'the  whole  of  the  shares  of  the  capital  stock  of  The  Saint       ^^' 
"John  City  Railway  Company  amounting  to  f800,000,  the      ^" 
"first  mortgage  bonds  of  The  Eastern  Electric  Company, govsolkdatsd 
"Limited,  amountmg  to  $112,600,  the  whole  of  the  shares  of    ^1^^ 
"  the  capital  stock  of  The  Eastern  Electric  Company,  Limited,       et  ai. 
"amounting  to  9150,000;  the  first  mortgage  bonds  of  The 
"New  Brunswick  Electric  Company,  Limited,  amounting 
"to  $100,000,  and  the  shares  of  the  capital  stock  of  The 
"New  Brunswick  Electric  Company,  Limited,  amounting  to 
"9150,000. 

"In  Witness  Whebeof,  the  said  John  F.  Zebley  has 
"  hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
"  written,  and  the  said  company  has  caused  its  corporate  seal 
"to  be  hereunto  affixed  the  day  and  year  first  above  written. 

"  Signed,  sealed  and  delivered 
"  In  presence  of  " 

Which  said  memorandum  of  agreement  was  read  at  the  said 
meeting,  and  on  motion  of  Mr.  W.  Watson  AUen,  seconded  by 
Mr.  Joseph  Merritt,  it  was  resolved :  That  the  proposition  of 
Mr.  Zebley  be  accepted  and  that  the  directors  be  authorized  to 
execute  under  the  seal  of  the  company  the  contract  with 
Mr.  Zebley,  a  copy  of  which  is  submitted  to  the  meeting,  and 
to  accept  a  transfer  to  the  company  of  the  property  mentioned 
in  the  said  agreement,  and  to  issue  to  the  said  John  F.  Zebley 
five  thousand  shares  of  the  preference  stock,  and  six  thousand 
nine  hundred  and  sixty  shares  of  the  ordinary  capital  stock  of 
the  company  as  fully  paid  up  and  non-assessable,  and  that  sub- 
sequent to  such  meeting  an  agreement  in  the  words  and  figures 
of  the  aforegoing  proposed  agreement  and  dated  the  said  sixth 
day  of  February,  1892,  was  by  order  and  direction  of  the  board 
of  directors  made,  entered  into  and  executed  by  the  said  John 
F.  Zebley  and  under  the  corporate  seal  of  The  Consolidated 
Electric  Company,  Limited. 

12.  In  pursuance  of  and  in  part  performance  of  said  agree- 
ment, said  John  F.  Zebley  procured  and  delivered  to  the  said 
Consolidated  Electric  Company  $199,000  bonds  of  The  Saint 
John  Cily  Railway  Company,  $297,310  of  stock  of  said  last 
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^^        mentioned  company,  $94,000  of  bonds  of  The  New  Brunswick 
PBATT      Electric  Company,  Limited,  f  181,250  of  the  stock  of  said  last 
€k>KsoiJDATBD  mcntioncd  company,  and  all  the  stock  and  bonds  of  The  Eastern 
ciJ^^    Electric  Company,  Limited,  and  The   Consolidated  Electric 
«« ai'       Company,  Limited,  held  all  said  bonds  and  stock  until  on  or 
about  the  ninth  October,  1898,  when  the  same  were  delivered 
by  John  F.  Zebley,  president  of  The  Consolidated  Company,  to 
William  Pugsley,  Esquire,  solicitor  of  the  company,  who  placed 
the  same  in  a  safe  deposit  vault  in  New  York,  where  they 
remained  until  about  the  first  day  of  January  last,  when  they 
were  delivered  to  the  receivers  of  the  defendant.  The  Con- 
solidated Electric  Company,  Limited,  by  order  of  His  Honor 
Mr.  Justice  Palmer. 

18.  That  said  John  F.  Zebley  gave  in  exchange  for  said 
bonds  seventy  per  cent,  of  the  amount  thereof  of  first  mortgage 
bonds  of  The  Consolidated  Electric  Company,  and  thirty  per 
cent,  of  the  amount  thereof  of  preference  five  per  cent,  stock  of 
same  company. 

14.  That  one  of  the  bonds  of  each  of  said  companies  in  the 
condition  in  which  all  of  said  bonds  were  received  by  William 
Pugsley,  are  herewith  exhibited. 

15.  On  the  application  of  parties  representing  the  holders 
of  the  bonds:  namely,  the  $26,000  of  The  Saint  John  City 
Railway  Company  and  the  $6,000  of  The  New  Brunswick 
Electric  Company,  Limited,  or  some  of  them,  a  commission  was 
issued  out  of  the  Supreme  Court  in  Equity,  entitled  in  this  and 
other  pending  suits,  directed  to  John  R.  Armstrong,  Esquire, 
barrister,  for  the  taking  of  evidence  of  all  persons  who  might 
be  examined  before  him  touching  the  matters  in  the  said  suits, 
and  under  and  by  virtue  of  such  commission,  John  F.  Zebley 
and  Roman  Debes  were  examined  on  oath  before  such  Commis- 
sioner on  the  twenty-sixth  day  of  February,  A.D.  1894,  and 
following  days,  and  it  is  agreed  that  the  evidence  thereupon 
taken,  certified  to  by  John  B.  McCarthy,  stenographer,  may  be 
referred  to  as  part  of  the  statement  of  case  in  this  cause,  and 
that  the  copy  of  minutes  of  the  meeting  of  the  directors  and 
company  of  The  Consolidated  Electric  Company,  Limited,  may 
also  be  referred  to  as  part  of  this  case,  subject  to  all  proper 
objections. 
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16.  It  is  admitted  by  all  parties  hereto  that  upon  the  basis  ^^^ 
of  apportionment  of  the  respective  interests  of  the  several  ^*^" 
companies,  as  stated  in  paragraph  ten  of  this  case,  there  will  beoovsoLmATSD 
a  sufScient  sum  in  each  share  of  the  fund  to  pay  claimants  in  ^^|]^^ 
respect  of  the  $26,000  of  The  Saint  John  City  Railway  Company  et  ai. 
bonds  and  of  the  $6,000  New  Brunswick  Electric  Company, 
Limited,  bonds  in  full,  but  not  sufficient  to  pay  the  amount  in 

full  of  the  whole  of  either  of  the  said  issues. 

17.  The  evidence  taken  at  the  equity  sittings  in  Saint  John 
before  Mr.  Justice  Hanington,  of  Joseph  F.  Merritt  and 
W.  Watson  Allen,  is  hereby  made  part  of  this  case,  subject  to 
all  proper  objections. 

18.  It  is  hereby  agreed  that  the  pleadings,  orders  and  decrees 
in  this  suit  and  the  said  other  suits  mentioned  in  paragraph  ten 
of  this  case,  and  all  the  several  Letters  Patent,  hereinbefore 
mentioned,  and  Acts  of  Assembly  in  confirmation  thereof,  as 
also  the  several  indentures  of  mortgage  hereinbefore  referred  to, 
and  the  deeds  and  conveyances  mentioned  in  the  seventh  para- 
graph thereof,  the  evidence  taken  under  a  commission  by  and 
before  John  R.  Armstrong,  Esquire,  the  said  evidence  of  Joseph 
F.  Merritt  and  W.  Watson  Allen,  the  several  Acts  of  Assembly 
relating  to  The  Consolidated  Electric  Company,  Limited,  and 
the  minutes  of  the  meeting  of  the  shareholders  of  the  said  The 
Consolidated  Electric  Company,  Limited,  and  of  the  board  of 
directors  thereof,  and  the  memorandum  of  agreement  entered 
into  between  John  F.  Zebley  and  the  said  Consolidated  Electric 
Company,  Limited,  may  be  severally  referred  to  and  used  as 
part  of  this  case,  id  so  far  as  the  same  are  properly  receivable 
in  evidence,  no  formal  objections  to  be  taken. 

19.  The  holders  of  Saint  John  City  Railway  bonds  to  the 
amount  of  $26,000  and  of  The  New  Brunswick  Electric  Company 
Limited,  bonds  to  the  amount  of  $6,000,  claim  that  they  are 
entitled  to  be  paid  out  of  the  said  funds  the  amount  of  such  bonds 
in  full,  and  that  the  |l94,000  of  The  New  Brunswick  Electric 
Company,  Limited,  bonds  and  the  $199,000  of  The  Saint  John 
City  Railway  Company  bonds  have  been  redeemed  by  The 
Consolidated  Electric  Company,  Limited. 

20.  The  plaintiff  claims  that  the  $199,000  of  the  bonds  of 
Saint  John  City  Railway  Company  bonds  and  the  $94,000  of 
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^^'       bonds  of  The  New  Brunswick  Electric  Company,  Limited,  so 
^*^"      exchanged  as  aforesaid  were  not  intended  to  be  and  were  not 
coK80Lu>ATB3>paid  OF  cancolled,  but  became  the  property  of  The  Consolidated 
^w]St    Electric  Company,  Limited,  and  continued  to  be  a  charge  with 
etai.       the  $26,000  and  $6,000  against  the  properties  of  The  Saint  John 
City  Railway  Company  and  The   New  Brunswick  Electric 
Company,  Limited,- respectively  under  their  respective  mort- 
gages, and  that  the  said  $199,000  and  $94,000  of  bonds  and  all 
the  legal  and  equitable  right  and  interest  of  The  Consolidated 
Electric  Company,  Limited,  therein  were  conveyed  by  the  said 
company  to  the  defendant.  The  Imperial  Trusts  Company  of 
Canada,  under  the  mortgage  mentioned  in  paragraph  nine  of 
this  case. 

21.  The  questions  submitted  for  the  opinion  of  the  Supreme 
Court  are  as  follows:  Are  the  claimants  or  persons  holding  the 
said  bonds  of  the  Saint  John  City  Railway  Company  and  of 
The  New  Brunswick  Electric  Company,  Limited,  to  the  amount 
of  $26,000  and  $6,000  respectively,  entitled  to  be  paid  the  same 
in  full,  or  are  they  only  entitled  to  be  paid  twenty-six  two 
hundred  and  twenty-fifths  parts  and  six  one  hundredth  parts 
respectively  of  the  respective  funds  apportioned  as  stated  in 
paragraph  ten  of  this  case,  or  who  are  entitled  to  the  said  fifty- 
five  per  cent,  and  twenty  per  cent.,  and  in  what  proportion  ? 
Dated  this  22nd  day  of  June,  A.D.  1894. 

July  10, 1894.  :E.  McLeod,  Q.  C,  C.  A.  Palmer,  Q.  (7.,  A.  H. 
Hanington,  Q.  C,  and  (7.  J.  Coster,  argued  for  the  holders  of 
bonds  which  were  unredeemed,  and 

Weldcm,  Q.C.,  Blair,  A.-0.,  and  PugsUy,  Q.C.,  for  the  holders 
of  bonds  of  The  Consolidated  Electric  Company. 

Our.  adv.  vuU. 


Per  Curiam.  The  $26,000  and  $6,000  of  bonds  of  The  Saint 
John  City  Railway  Company  and  The  New  Brunswick  Electric 
Company,  respectively,  do  not  stand  preferred  but  rank  equally 
as  part  of  and  with  the  whole  issue  of  $226,000  and  $100,000, 
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respectively,  upon  the  net  proceeds  of  the  properties  upon  which       ^^^ 
ihey  are  by  mortgage  respectively  secured.  ^*»^tt 

COV0OLIDATXD 

[NoTB. — His  Honor  Mr.  Justice  Tuck  prepared  and  delivered  a     eubctbic 
written  judgment  in  which  Hanington,  Landiy  and  Vanwart  JJ.  con-     ^^J^ 
curred — Sir  John  C.  Allen. C.J.  and  Barker  J.  taking  no  part — but, 
unfortunately,  this  judgment  could  not  be  found  when  this  report  went 
to  press. — Bep.] 


Betwkrn  FRED.  H.  SMITH,  Trustee  under  a  certain  Mort-  ^^^ 

OAGB  PROM  The  Saint   John  City  Railway  Company,  /«m«io. 

DATED  May  1,  A.D.  1890  (PlaintiflF),  AppeUa/nt; 

AND 

THE  SAINT  JOHN  CITY  RAILWAY  COMPANY,  THE 
EASTERN  ELECTRIC  COMPANY,  Limited,  THE 
CONSOLIDATED  ELECTRIC  COMPANY,  Limited, 
AND  THE  IMPERIAL  TRUSTS  COMPANY  OF 
CANADA  (Defendants),  BesponderUs. 

NATHAN  D.  PRATT,  a  Bondholder  in  The  Consolidated 
Electric  Company,  Limited,  for  himself  and  all  other 
Bondholders  of  the  said  Company  (Plaintiff),       Appellant; 

AND 

THE  CONSOLIDATED  ELECTRIC  COMPANY,  Limited, 
THE  IMPERIAL  TRUSTS  COMPANY  OF  CANADA, 
AND  SAMUEL  HAYWARD  (Defendants),  Bespandents, 

THE  CONSOLIDATED  ELECTRIC  COMPANY,  Limffed, 
on  behalf  of  itself  and  such  other  holders  of  the 
Bonds  of  The  New  Brunswick  Electric  Company, 
Limited,  which  are  secured  under  the  Indenture  of 
Mortgage  made  by  the  said  The  New  Brunswick 
Electric  Railway  Company,  Limited,  to  the  defendant 
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^^^  The  Atlantic  Tbustb  Compaky,  dated  the  eighteenth 


OOXPASTY 
0A8S8. 


T"  DAY  OP  June,  A.D.  1891,  as  may  come  in  and  contbibute 

COKSOUDATED  ,^,     .       .^  ^  ,, 

Elbctrio  to  the  expenses  of  the  suit  (Plaintiff),  Appellant; 

AND 

THE  ATLANTIC  TRUST  COMPANY,  THE  IMPERIAL 
TRUSTS  COMPANY  OF  CANADA,  THE  MOLSON'S 
BANK,  AND  THE  NEW  BRUNSWICK  ELECTRIC 
COMPANY,  Limited  (Defendants),  Eeapandenta. 

Equity  appeal — Caste — Order  of  Court  fiasing  amount  en  bloc — 
Taxation  by  Clerk, 

A  Judge  sitting  in  Equity  is  not  authorized  to  fix  and  determine  en  bloc  the 
amount  of  costs  to  be  paid  the  respective  solicitors  in  a  suit:  such  costs  must 
be  ascertained  by  the  proper  taxing  officer  by  taxation  in  the  usual  way. 

Appeal  from  a  judgment  of  Mr.  Justice  Hanington,  sitting 
in  Equity,  delivered  February  27,  1896,  whereby  he  allowed 
the  different  solicitors  and  counsel  engaged  in  the  various  suits, 
sums  en  bloc  for  their  several  costs.  The  following  is  the 
judgment  appealed  from: 

In  re  Consoudatbd  Eleotrio  Railway  Cases. 

This  matter  has  stood  over  until  the  present  time  in  con- 
sequence of  an  application  which,  as  was  intimated  to  me, 
Mr.  Gregory  intended  to  make,  but  which  has  not  yet  been 
made,  and  I  assume  is  abandoned,  and  also  in  consequence  of 
the  costs  of  the  parties  not  having  been  taxed  as  dii-ected. 

The  claims  with  which  I  have  yet  to  deal  so  far  as  I  am 
aware  are  as  follow : 

(1)  Claim  of  Sir  Leonard  Tilley  as  Trustee  for  the  Imperial 
Trusts  Company,  of  charges  for  services  as  such  trustee. 

I  think  the  claim  as  advanced  by  the  solicitor  is  larger  than 
is  warranted  under  the  terms  of  the  trust,  and  I  therefore  allow 
one  hundred  dollars  in  full  for  all  services. 

(2)  The  claim  of  the  stenographic  reporter  of  New  York 
for  taking  evidence  on  commission  and  copies  furnished. 

Of  the  |ll40  he  claimed  I  allowed  $80  on  a  former  occasion, 
which  no  doubt  has  been  paid,  and  I  think  it  sufficient.  I 
therefore  refuse  any  further  claim. 
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(3)    S«  Hayward,  Esq.,  as  trustee,  claims  $140  in  connection . 


with  preparing  bonds,  etc^  and  expenses.    This  sum  I  find  ^^q^^^^j^^^ 
specifically  ordered  by  the  late  Judge  in  Equity,  and  if  not    slbctbic 
paid,  will  be  paid.  ^^^^ 

(4)  Mr.  Carleton's  costs  as  referee  will  be  taxed. 

(5)  The  claim  of  T.  T.  Lantalum,  Auctioneer,  for  com- 
mission on  the  sale  of  the  property  amounts  to  |l275.  I  think 
in  such  a  case  |ll50  is  enough,  and  order  that  sum  to  be  paid  in 
full. 

The  auctioneer  in  cases  of  sale  by  an  officer  of  the  Court  has 
substantially  no  responsibility,  and  therefore  I  think  the  sum  I 
have  mentioned  is  quite  adequate. 

These  so  far  as  I  am  aware  are  all  the  claims  unadjudicated 
except  the  costs  of  Mr.  Blair,  McLeod  &  Ewing,  Pugsley, 
Hanington,  Palmer,  Belyea,  and  Trueman,  as  to  which  further 
directions  were  reserved.  The  bills  of  costs  have  been  taxed 
and  submitted  to  roe  as  directed.  When  I  directed  as  to  the 
costs  of  others  (solicitors  and  counsel)  I  mentioned  that  I  would 
in  taxing  counsel  fees  and  allowing  the  amount  of  costs  have 
regard  to  the  position  of  these  gentlemen  as  between  attorney 
and  client  to  a  certain  extent,  and  on  the  matter  being  brought 
before  me  by  the  Attorney-General  for  directions  as  to  the 
principle  upon  which  the  taxation  should  proceed  I  stated  my 
views,  since  which  the  taxation  proceeded. 

I  have  carefully  examined  all  the  bills  taxed,  and  find  that 
they  are  not  based  upon  the  principles  stated  by  me,  nor  upon 
the  principle  that  the  cases  were  consolidated,  as  the  minutes 
of  the  Court  show  they  were.  I  therefore  have,  after  consulting 
several  of  my  brothers  on  the  bench,  determined  to  deal  with 
each  en  blocy  allowing  a  certain  sum  in  full  for  all  services,  from 
which  sums  respectively  shall  be  deducted  such  sum,  if  any,  as 
shall  have  been  advanced  or  paid  by  the  Receiver-General  under 
my  order  on  account  thereof  respectively. 

I  have,  in  the  amounts  allowed  the  Attorney-General  and 
Mr.  Pugsley,  added  what  I  think  reasonable  for  their  services 
in  connection  with  the  argument  of  the  special  case  and  the 
Urquhart  matter.    The  amounts  I  allowed  them  are  as  follow : 
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^^^  Mn  Attorney-General  Blair, 

The  Messrs.  McLeod  and  Ewing, 

CONSOLEDATBD  ^^ 


EuBOTBio  Mr.  Pugsley, 

^^^  Mr.  A.  H.  Hanington, 

Mr.  C.  A.  Palmer, 


[vol. 


.  $1,400  00 

•    1,000  00 

.    1,400  00 

.    1,000  00 

.    1,000  00 

Mr.  Belyea  (this  includes  the  $200  mentioned 

in  my  order  of  September  2, 1894,  which 

is  not  to  be  paid),        .        •        •        •       400  00 

Mr.  A.  I.  Trueman, 400  00 

Orders  made  for  payments  which  have  not  ah^eady  been  paid 
still  stand.  I  further  order  that  after  the  payment  of  the 
amounts  so  ordered  to  be  paid  and  above  referred  to,  or  then 
balances  (including  claim  of  A.  C.  Smith  &  Co.,  so  far  as  not 
paid),  the  balance  of  the  fund  to  the  credit  of  these  causes 
remaining  in  the  hands  of  the  Receiver-General  or  referee,  be 
paid  out  as  follows,  agreeably  to  the  proportion  stated  in  a 
former  order  made  by  me  in  June  last,  namely: 

55  per  centum  thereof  to  the  holders  of  the  bonds  of  The 
Saint  John  City  Railway  Company. 

20  per  centum  thereof  to  the  holders  of  the  bonds  of  the 
New  Brunswick  Electric  Company. 

25  per  centum  to  the  holders  of  the  bonds  of  The  Consolidated 
Electric  Company,  Limited,  deducting  therefrom  respectively 
such  sum,  if  any,  as  may  have  been  already  paid  to  the  said 
bondholders  respectively,  or  the  trustee  representing  them  or 
any  of  them  or  their  solicitors  or  counsel  on  account.  As 
the  fees  of  Mr.  Carleton,  the  referee,  are  not,  as  he  informs  me, 
yet  taxed,  I  will  consider  and  determine  as  to  them  when  I  see 
the  costs  as  taxed.  I  think  they  should  have  been  taxed  long 
ago  as  I  directed. 

If  I  have  overlooked  any  claim  made  to  and  discussed  before 
me  herein,  I  may  consider  it  if  brought  to  my  notice  without 
delay. 

If  the  amount  coming  to  the  bondholders  respectively  is  by 
law  vested  in  the  trustees  the  money  to  be  paid  to  them  or 
whoever  has  the  title  to  receive  the  same. 
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February  1, 1896.    Blair,  -4.-(?,,  WiUiam  Pug%ley,  Q.O^  and       ^^ 
C.  A.  Palmer^  Q.C.,  for  the  appellants  in  the  different  suits.        cohsoSated 

EUBCTBIC 
COXPAJIT 


The  respondents  did  not  appear. 

Cur.  adv.  vuU. 


CA0B8. 

Landry  J. 


The  judgment  of  the  Court  (Tuck,  LAin)BY  and  Vanwabt 
JJ. — Sib  John  C.  Allen  C.  J.,  Babkbb  and  Hakingtok  JJ. 
taking  no  part),  was  now  delivered  by 

Landbt  J.  On  the  12th  September,  1894 — though  for  no 
reason  that  I  can  see  the  order  is  dated  the  24th  April,  1894 — 
Mr.  Justice  Hanington,  acting  as  Judge  in  Equity,  made  and 
signed  the  following  decree  or  order  under  one  heading,  entitling 
it  in  the  three  cases: 

*^Upon  reading  the  memo,  and  statement  of  facts  and  proposal 
*'  submitted  to  me  by  the  solicitors  and  counsel  and  other  parties 
*^in  the  above  suits,  and  counsel  for  proceedings  in  liquidation 
'*  to  reopen  the  decree ;  and  for  the  issue  of  a  commission  to  take 
^*  evidence  in  New  York,  as  stated  in  the  said  memorandum,  and 
^upon  the  application  for  an  order  for  payment  to  the  said 
*^  solicitors  and  counsel  on  account  of  their  counsel  fees  and 
*' solicitors'  fees  in  the  several  matters  and  proceedings  in  the 
"said  memorandum  mentioned  and  set  forth,  pending  the  final 
*^  taxation  of  their  costs  therein,  I  do  direct  and  allow  that 
^*  those  be  paid  to  the  several  persons,  being  the  solicitors  and 
^^  counsel  in  the  several  proceedings  mentioned,  and  Mr.  John 
'^  R.  Armstrong,  the  commissioner,  to  take  evidence  under  the 
*^  commission  aforesaid,  the  several  sums  respectively  set  op- 
**posite  the  names  of  each  of  the  said  parties,  as  follows: " 

Then  follow  the  names  of  the  parties  and  a  further  order  to 
the  Beceiver-General  to  pay. 

The  wording  of  this  order  contemplates  a  taxation  of  the 
costs  of  the  parties  by  the  clerk.  It  is  to  be  noticed,  however, 
that  there  is  but  one  order  entitled  in  the  three  cases.  In  an 
extract  of  the  stenographer's  minutes  of  the  12th  September, 
1894,  there  is  a  direction  to  have  the  costs  taxed  by  the  clerk, 
in  these  words: 
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^*^-  "The  Plaintiffe  and  parties  to  the  suits  and  proceedings  will 

THE  (( htLYe  their  costs  taxed,  which  I  direct,  and  I  shall  allow  them 

ELECTRIC  "  such  counsel  fees  as  I  may  on  consideration  determine. 

%^m.^  The  heading  as  taken  by  the  stenographer,  it  is  also  noticed, 

jj;^j^  is:  "Pratt  vs.  Consolidated  Electric  Company  (Limited),  etc. 


a 


The  Consolidated  Electric  Company  Cases." 

On  the  18th  day  of  October,  1894,  a  hearing  is  had  before 
the  Court  in  Equity  on  the  question  of  costs.  No  document  is 
printed  in  the  appeal  case  showing  how  the  question  came  there; 
but  the  reported  case  as  printed  shows  that  some  application 
had  previously  been  made  to  His  Honor  the  Judge,  whether  in 
writing  or  verbally,  whether  by  the  party  opposing  or  seeking 
the  taxation  does  not  appear,  and  that  His  Honor  the  learned 
Judge  named  the  12th  of  October  to  hear  the  parties.  There 
appeared  before  him  on  the  13th  of  October,  all  the  counsel 
who  are  now  appealing  and  at  least  one  other  besides.  His 
Honor  the  learned  Judge  said  in  opening  that  he  was  there  on 
some  application  as  to  the  costs  in  these  cases,  but  that  he  did 
not  know  what  the  question  was  nor  how  it  arose.  In  the  explan- 
ation given  by  the  Attorney-General  as  to  what  the  question 
was  and  how  it  arose,  we  find  that  the  day  before,  on  the  12th, 
a  number  of  gentlemen  engaged  in  these  cases  had  attended 
before  the  clerk  in  reference  to  the  taxation  of  costs,  that  the 
Attorney-General  had  objected  to  the  principle  on  which  the 
bills  had  been  made  out,  and  that  on  such  objection  it  had  been 
agreed  to  defer  taxation  and  "  present  the  matter  to  His  Honor 
"the  Judge,  and  have  reference  made  to  the  records  of  the  Court 
"and  the  various  orders  so  as  to  see  just  what  orders  had  been 
"made  affecting  this  question  of  costs.''  Pursuing  his  statement 
the  Attorney-General  claimed  that  the  bills  made  out  by  parties 
who  came  into  the  cases  on  collateral  matters  only  were  made 
out  on  the  basis  that  they  were  parties  to  all  the  suits,  and 
throughout  all  the  suits;  and  on  that  assumption  each  had  made 
three  bills  of  costs,  one  in  each  suit;  he  also  claimed  that  at  a 
certain  stage  of  the  proceedings  the  three  suits  had  been  con- 
solidated, or  at  any  rate  arrangements  had  been  made  at  a 
certain  stage  of  the  suits,  which,  if  not  amounting  to  consolida- 
tion, at  least  meant  that  they  should  be  proceeded  with  as  one 
suit. 
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I  cannot  gather  from  the  printed  case  nor  from  the  statement  ^^^ 
made  by  the  Attorney-General  just  at  what  stage  he  claimed  ^" 
that  the  costs  were  so  to  stop  and  the  cases  were  so  to  be  pro^  elbctbio 
ceeded  with  as  one,  unless  it  be  when  the  order  for  sale  in  the  ^^^^ 
three  suits  was  made.  He  referred  to  a  document  which  he 
says  was  drawn  up  by  the  parties  when  matters  were  fresh,  and 
claimed  that  that  document  showed  that  all  costs,  solicitors'  and 
otherwise,  stopped  as  regarded  matters  therein.  It  is  to  be  re- 
gretted that  the  document  is  not  printed.  I  have  not  been  able 
to  have  access  to  it.  The  contentions  of  the  Attorney-General 
were  denied  by  the  other  counsel ;  but  the  learned  Judge  more 
than  once  during  this  statement  or  argument  expressed  himself 
emphatically  as  of  opinion  that  the  cases  had  been  consolidated, 
that  the  costs  could  not  be  properly  or  justly  taxed  on  the  basis 
objected  to  by  the  Attorney-General,  and  ended  by  saying:  "I 
shall  consider  the  matter  and  not  make  any  order  at  present, 
etc.^'  So  the  matter  stood  on  the  18th  of  October,  1894.  No 
costs  had  yet  been  taxed;  an  attempt  to  do  so  had  been  made,  but 
the  principle  on  wjiich  the  bills  were  made  out  being  objected  to, 
the  subject  was  thus  referred  to  His  Honor  the  learned  Judge, 
and  he  took  the  matter  into  consideration.  No  other  application 
is  made  to  the  learned  Judge  on  the  subject  after  that  date;  no 
record  appears  in  the  case  of  any  further  proceedings  before  the 
Court  taken  by  any  one  in  reference  to  the  costs  down  to  the 
27th  day  of  February,  1896,  when  His  Honor  the  learned  Judge 
delivers  the  foregoing  judgment. 

What  is  appended  from  here  is  that  part  of  the  order  allowing 
11,400  to  the  Attorney-General,  $1,400  to  Mr.  Pugsley,  Q.C.,and 
$1,000  to  Mr.  Palmer,  Q.G.  Substantially  one  ground  covers 
the  objections  on  appeal:  viz.,  ^^That  the  learned  Judge  was  in 
error  in  fixing  a  lump  sum  to  cover  solicitors'  costs,  counsel 
fees,  expenses  and  charges,"  as  he  did  in  this  decree.  I  cannot 
refrain  from  saying  here  that  the  printed  cases  are  unsatisfactory 
as  not  affording  full  information.  In  the  objections  taken  it  is 
asserted  in  more  than  one  place  that  the  costs  in  the  suit  were 
regularly  taxed  exclusive  of  counsel  fees;  it  is  also  asserted  in 
the  objections  taken  by  Mr.  Palmer,  Q.C.,  that  the  only  matter 
before  His  Honor  the  learned  Judge  was  to  tax  and  allow  the 
counsel  fees.    Counsel  who  make  these  assertions  must  have. 
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^"^  and  no  doubt  have,  information  which  the  printed  cases  on 
^"^^^^^  appeal  and  the  papers  which  I  have  been  able  to  have  access  to 
EuBCTiuc  do  not  reveal.  I  have  not  been  able  to  find  that  the  costs  of 
^asm'^  either  the  Attorney-General  or  Mr.  Pugsley,  Q.  C,  were  ever 
]^^;;^;^ j^  taxed,  nor  can  I  see  anything  that  justifies  the  conclusion  that 
the  only  matter  before  His  Honor  the  Judge  was  the  consider- 
ing of  counsel  fees.  It  was  explained  to  me,  and  the  explanation 
is  satisfactory,  that  while  the  bills  of  costs  on  file  of  the  Attorney- 
General  and  Mr.  Pugsley,  Q.C.,  are  not  signed  by  the  taxing 
officer  nor  stamped,  yet  they  were  gone  over  by  the  officer,  the 
items  passed  upon,  and  the  balances  struck;  and  the  signature 
of  the  officer  was  to  be  affixed  thereto  when  fiats  for  counsel 
fees  had  been  obtained  and  added  to  the  bills.  But  even  with 
that  explanation  it  is  left  entirely  undenied  that  on  the  18th  of 
October,  when  His  Honor  the  learned  Judge  was  applied  to  to 
determine  the  principle  on  which  the  clerk  should  proceed,  there 
had  then  been  no  taxation,  no  attempt  at  a  taxation  of  the  costs 
for  which  this  order  appealed  from  professes  to  make  full  allow- 
ance by  a  lump  sum  to  the  Attorney-General  and  Mr.  Pugsley, 
Reading  carefully  all  that  is  said,  as  reported  in  the  printed 
cases  on  appeal,  before  and  by  His  Honor  Mr.  Justice  Hanington 
on  the  18th  of  October  when  the  application  was  made  on  which 
this  order  or  decree  appealed  from  was  made  on  the  27th  of 
February,  and  reading  what  His  Honor  said  when  he  directed 
what  should  be  printed  on  appeal,  I  conclude  that  the  application 
to  His  Honor  was  to  have  him  settle  the  principle  on  which  the 
clerk  should  proceed  to  tax  the  costs,  and  decide  whether  they 
should  be  taxed  in  triplicate  bills  to  all  parties,  whether  imme- 
diate parties  to  the  three  suits,  or  who  had  come  in  on  collateral 
matters;  and  whether  the  cases  should  not  for  the  purposes  of 
the  taxation  of  the  costs  be  considered  as  consolidated,  starting 
from  a  certain  stage  of  the  proceedings ;  and  that  His  Honor 
understood  the  application  to  be  for  directions,  and  that  he  took 
upon  himself  the  consideration  of  the  subject  matter;  and  his 
pronouncement  on  it  was  the  decree  or  order  appealed  from. 
Looking  at  the  bills  of  costs  on  file  and  the  notices  of  taxation 
endorsed  on  two  of  them,  and  the  date  of  taxation  of  the  other, 
I  find  that  whatever  was  done  with  these  three  bills  of  the  three 
appealing  counsel  was  done  after  the  learned  Judge  had  heard 
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the  argument  and  before  he  had  delivered  his  judgment.    That       ^^^ 

the  way  counsel  who  had  appeared  before  him  for  his  directions  c^ksoSated 

to   the  clerk   were   proceeding  without  such  directions  came    ei-w^tmo 

to  his  knowledge,  does  not  appear  by  the  printed  cases  on      cabeb. 

appeal;  but  it  is  not,  perhaps,  too  much  to  assume  that  it  did    Landry  j. 

80  come  to  his  knowledge.     He  had  said  on  the  argument  that 

rather  than  allow  the  costs  to  be  taxed  in  that  way  he  would 

change  the  decree,  or  words  to  that  effect.    It  does  appear  to 

me,  then,  that  the  proceeding  to  have  the  costs  taxed  under  the 

circumstances,  on  the  principle  that  it  is  contended  they  did  tax 

them,  was  in  direct  opposition  to  the  wishes  of  His  Honor  and 

to  his  judgment  as  to  what  was  right  in  the  premises,  if  not  in 

direct  violation  of  his  order  or  direction.    That  the  law  does 

not  contemplate  or  authorize  a  taxing  of  costs  in   the   way 

adopted  by  His  Honor,  I  strongly  incline  to  believe;  and  I  can 

account  for  his  adopting  that  course  in  no  other  way  than  that, 

finding  his  ideas  of  right  disregarded  in  the  matter,  his  control 

of  the  costs  taken  away  from  him  after  having  been  submitted 

to  him,  costs  taxed  to  the  amount  of  thousands  of  dollars  on 

a  principle  directly  opposed  to  his  directions,  as  gathered  by 

what  he  had  said  in  open  Court,  though  not  formally  put  in  the 

shape  of  a  decree  or  order,  and  finding  no  one  sufiSciently 

interested  in  the  residue  of  the  estate  to  appeal  from  the  clerk's 

taxation,  he  determined  to  fix  the  amounts  which  he  considered 

sufficient  remuneration  for  services  rendered,  by  a  lump  sum  to 

each  counsel,  a  practice  for  which,  though  in  my  opinion  wrong, 

yet  there  is  reason  to  believe  many  precedents  can  be  found. 

In  this  appeal  the  Court  has  not  had  the  advantage  of  hearing 

opposing  counsel,  no  one  having  appeared  for  respondents,  and 

we  are  left  to  decide  this  matter  according  to  the  rights  of  all 

interests,  though  unrepresented  in  the  argument.    I  believe  the 

appeal  should  be  allowed,  as  I  think  the  learned  Judge  in  fixing 

lump  sums,  including  taxable  costs  and  counsel  fees,  did  so 

without  legal  authority.     But  I  think  all  proceedings  and  steps 

taken  in  the  matter  of  costs  in  any  and  all  of  the  three  suits 

and  in  any  and  all  collateral  matters  arising  out  of  them,  had 

and  taken  after  the  13th  day  of  October,  1894,  should  be  set 

aside,  and  that  the  question  of  such  costs  should  be  referred 

back  to  the  learned  Judge  for  his  directions  to  the  clerk  as  to 

Digitized  by  VjOOQ IC 


44  NEW    BRUNSWICK    BEP0BT8.  [VOL. 

^^^       the  principle  that  should  rule  in  the  taxation.    I  should  like  to 

coNBoi^ATm)''^®  ^^^^  ^  2^  ^^^^  ^^  ^^^^  ^^^  order  that  all  matters  relating  to 

EiAOTBio    costs  be  restored  to  the  position  in  which  thej  were  on  the  12th 

^c^bbT    ^^  September,  1894,  before  the  order  or  decree  of  Mr.  Justice 

j^j^lj^^j     Hanington,  made  on  that  day,  but  as  that  order  is  not  appealed 

from,  I  do  not  see  how  we  can  disturb  it. 

Appeal  allowed:  the  case  to  be  rtferred  back  to  the 
learned  Jvdge^  and  the  derk  not  to  tax  any 
further  costs  without  directions  from  the  learned 
Judge. 


isee. 


JiMMlO. 


JONES,  Appellant,  and  McKEAN,  Respondent. 
McEIEAN,  Appellant,  and  JONES,  Respondent. 

Trustee — Account  of  trust  funds — Abandonment  by  cestui  que  trust — 
Evidence — Accoumiy  reference  to  take — Amounts  received  after  hear- 
vng — Costs — Exceptions  to  referee's  report — Decree  as  to  costs  on  — 
Appeal  for  costs. 

C.  being  the  holder  of  two  insurance  policies,  one  in  the  Providence  Washington 
Insarance  Company,  and  the  other  in  the  Delaware  Mutual,  on  which  actions 
were  pending,  assigned  the  policies  to  M.  as  security  for  advances,  and 
authorized  him  to  proceed  with  the  actions  and  collect  the  monies  payable  by 
the  insurance  companies  thereunder.  By  a  subsequent  assignment  J.  became 
entitled  to  the  balance  of  said  insurance  monies  e^ter  M's  claim  was  paid. 
The  action  against  the  Providence  Washington  resulted  in  the  payment  of 
the  claim  in  f uU  to  the  solicitor  of  M.  but  for  a  defect  in  the  Delaware  Mutual 
policy  the  plaintiff  C.  was  nonsuited. 

In  1886,  M.  wrote  J.  informing  him  that  a  suit  in  equity  had  been  commenced 
against  the  Delaware  Mutual  and  its  agent  for  reformation  of  their  policy 
and  for  recovery  of  the  sum  insured,  and  requesting  him  to  give  security  for 
costs  in  said  suit,  pursuant  to  a  Judge's  order  therefor.  J.  replied  that  as  he 
had  not  been  consulted  in  the  matter  and  considered  the  success  of  the  suit 
problematical  he  would  not  give  security,  and  forbade  M.  employing  the 
trust  funds  in  its  prosecution.  M.  wrote  again  saying:  "As  I  understand  it, 
as  far  as  you  are  concerned,  you  are  satisfied  to  abide  by  the  judgment  in  the 
suit  at  law,  and  decline  any  responsibility  and  abandon  any  interest  in  the 
equity  proceedings," — to  which  J.  made  no  reply.  The  solicitor  of  M.  pro- 
vided the  security  and  proceeded  with  the  suit,  which  was  finaUy  compromised 
on  payment  by  the  company  of  lees  than  half  of  the  amount  claimed. 
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Before  the  above  letters  were  written,  J.  had  brought  salt  against  M.  for  an  MW- 
account  of  the  funds  received  under  the  assignment;  and  in  1887,  more  than  Johss 
a  year  after  they  had  been  written,  a  decree  was  made  in  said  suit  referring 
it  to  a  referee  to  take  an  aooonnt  of  the  trust  funds  received  by  M.,  or  which 
might  have  been  reoeived  with  reasonable  diligence,  and  of  all  claims  and  ^^ook  J. 
charges  thereon  prior  to  the  assignment  to  J.  and  the  acceptance  thereof: 
which  decree  was  affirmed  by  the  full  Court  (29  N.  B.  340),  and  by  the 
Supreme  Court  of  Canada  (19  Can.  S.  C.  R.  489).  On  the  taking  of  said 
account  M.  contended  that  all  claim  on  the  Delaware  Mutual  policy  had  been 
abandoned  by  J.  in  the  above  correspondence,  and  objected  to  admission  of 
any  evidence  relating  thereta  The  referee  took  the  evidence  and  charged 
M.  with  the  amount  received,  but  on  exceptions  by  M.  to  his  report  it  was 
disallowed. 

Held,  on  appeal,  per  Hanixoton  and  YanWa&t  JJ.,  Lakdbt  J.  dissenting, 
that  the  sum  paid  by  the  Delaware  Mutual  was  improperly  allowed  by  the 
referee;  that  the  abandonment  by  J.  of  all  interest  in  the  suit  against  the 
company  to  recover  the  same  was  fully  established  by  the  correspondence 
between  M.  and  J. ;  and  that  the  money  paid  by  the  company  must  be  held 
to  have  been  received  by  the  solicitor,  not  as  solicitor  of  M.  but  of  the 
original  holder,  C. 

Held  further,  that  the  referee,  in  chai^ging  M.  with  interest  on  money  reoeiTed 
from  the  date  of  receipt  of  each  sum  to  a  fixed  date  before  the  suit  began, 
and  allowing  him  the  like  interest  on  each  disbursement  from  date  of  payment 
to  same  fixed  date,  had  proceeded  upon  a  wrong  principle. 

Per  Lani>bt  J.:  That  the  decree  ought  not  to  be  reversed,  because  on  a 
refereaoe  to  take  an  account  the  accounting  party  oannot  be  charged  with 
moneys  reoeived  by  him  after  the  hearing,  unless  the  case  is  amended  to 
meet  it. 

Costs  are  not  to  be  adjudicated  upon  in  the  argument  on  exceptions  to  the 
referee's  report;  but  where  such  argument  was  treated  by  both  parties  as  in 
the  nature  of  a  final  hearing  and  costs  were  refused  to  both  parties,  such 
refusal  should  not  be  disturbed  on  appeaL 

(B«eerMd:  27  Can,  8.  C.  B.  249.) 

This  was  an  appeal  from  the  following  judgment  of  His 
Honor  Mr.  Justicb  Tuck,  sitting  in  Equity,  delivered  May  6, 
1895: 

This  matter  comes  before  me  on  a  motion  to  confirm  the 
refeiee's  report,  whereby  he  found  that  the  defendant  on  the 
81st  day  of  October,  1894,  was  indebted  to  the  plaintiff  in  the 
smn  of  three  thousand  seven  hundred  and  ninety-five  dollars 
and  six  cents  ($8,795.06). 

The  defendant  has  filed  exceptions  to  this  report.  The  first 
exception  is  to  that  part  of  the  referee's  report  where  he  finds 
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iwg-       that  there  was  paid  to  James  Straton  as  attorney  for  the 
joKBfl      defendant,  on  the  24th  day  of  December,  1886,  in  settlement  of 
mckeak.    the  suit  of  Chapman  against  the  Delaware  Insurance  Company, 
iMcTj.     the  sum  of  $1,750.00. 

The  first  ground  of  this  exception  is  that  the  defendant,  at 
the  plaintiff's  request,  had  long  before  the  settlement  of  the 
suit  against  the  Delaware  Insurance  Company,  abandoned  all 
interest  in  that  suit.  I  think  the  evidence  shows  this  objection 
to  be  sound. 

There  is  a  letter  not  produced  before  me  at  the  argument  of 
the  16th  of  August,  1886,  from  the  defendant  to  the  Plaintiff. 
But  the  plaintiff's  answer  to  that  letter  is  as  follows: 

"  St.  John,  25th  August,  1886. 
"Geobqb  McKean,  Esq.: 

"  I  am  in  receipt  of  yours  of  the  16th  instant,  in  which  you 
state  as  assignee  and  attorney  of  J.  H.  Chapman,  you  have 
commenced  proceedings  in  Equity  to  compel  Henry  R.  Ranney 
and  the  Delaware  Mutual  Safety  Insurance  Company  to 
countersign  the  policy  on  the  "Pretty  Jemima"  (in  the  suit  in 
which  at  law  the  plaintiff  was  non-suited),  and  for  a  decree  that 
the  company  shall  pay  the  amount;  and  also  in  that  suit  that 
the  defendants  had  appeared  and  applied  for  costs,  and  also 
enclosing  me  a  copy  of  the  order  of  Mr.  Justice  King;  and  also 
that  you  consider  it  your  duty  to  give  me  notice,  as  a  party 
claiming  interest  in  the  subject  matter  of  the  suit,  and  applying 
to  me  to  give  security.  In  reply  I  beg  to  state  that  I  have  not 
been  consulted  as  to  these  proceedings  being  commenced  or  my 
assent  asked  thereto,  and  as  I  am  advised  that  the  success  of 
this  suit  is  highly  problematical,  I  do  not  consider  that  you  are 
in  a  position  to  call  upon  me  to  give  security. 

"I  further  desire  you  to  take  notice  that  I  consider  your 
taking  these  proceedings  are  at  your  own  risk  and  expense,  and 
that  under  the  circumstances  and  the  course  you  have  adopted 
I  shall  object  to  any  of  the  trust  funds  in  your  hands  being 
appropriated  to  the  prosecution  of  the  suit. 
"I  remain,  yours  truly, 

"Thomas  R.  Jones." 
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I  have  at  this  moment  had  placed  in  my  hands  McEean's_ 
letter  of  the  16th  of  August,  1886.    It  is  as  foUows :  •'^™ 

McKKAir. 

**St.  John,  16th  August,  1886. 
"TheHon.  T.  R.  Jones: 

^^Sir, — As  assignee  and  attorney  of  J.  H.  Chapman,  I  have 
commenced  proceedings  in  Equity  to  compel  Henry  R.  Ranney, 
as  agent  of  the  Delaware  Mutual  Safety  Insurance  Company, 
to  countersign  the  policy  on  the  ^Pretty  Jemima'  4n  the 
suit  at  law  in  which  the  plaintiff  was  non-suited,'  and  for  a 
decree  that  the  company  shall  pay  the  amount.  In  this  suit 
the  plaintiffs  have  appeared  and  applied  for  security  for  costs, 
and  I  enclose  a  copy  of  the  order  of  Judge  King,  which  has 
been  served  on  me,  by  which  proceedings  are  stayed.  As  you 
claim  an  interest  in  the  subject  matter  of  the  suit,  I  deem  it 
my  duty  to  send  you  this  notice,  and  to  apply  to  you  to  give 
the  security. 

"  Tours  truly, 

'^Obobgb  McKbak, 
**  By  OiLBEBT  &  Stbatok,  his  Solicitors." 

On  the  14th  August,  1898,  James  Straton  was  examined 
before  Charles  Doherty,  Esq.  (since  deceased),  referee  in 
Equity,  and  as  to  the  91,750  gave  the  following  evidence : 

Q.  Do  you  know  of  any  money  being  collected  under  the 
Delaware  policy?  A.  I  do  not  know  of  any  money  being 
collected  under  the  Delaware  policy.  The  Delaware  policy 
was  declared  void  by  the  Supreme  Court  of  Canada,  and  after- 
wards the  suit  was  brought  in  equity  by  Joseph  H.  Chapman 
against  the  Delaware  Company,  and  Henry  R.  Ranney  to 
reform  the  policy  in  that  suit.  After  a  bill  was  filed,  security 
for  costs  was  ordered  by  Mr.  Justice  King  and  proceedings 
stayed.  It  was  then  that  the  letter  set  out  in  my  evidence  was 
written  by  Mr.  Jones,  the  plaintiff  in  this  suit,  to  Mr.  McEean. 
In  answer  to  that  Mr.  McKean  on  the  27th  of  August,  1885, 
wiote  and  caused  to  be  delivered  to  Charles  D.  Jones, 
Mr.  Jones'  son  and  clerk  in  his  office,  a  letter  as  follows : 
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^^  27th  August,  1886. 

jo3fM      «  Hon.  T.  R.  Jonea. 

V, 

mckbaw.  «  Chapman  v.  Delaware  Company. 

Tttok^ J.  tt  Dear  Sir,  — ^Yours  of  the  26th  instant  received.  As  I  under- 
stand it,  so  far  as  you  are  concerned,  you  are  satisfied  to  abide 
by  the  judgment  in  the  suit  at  law  and  decline  any  respon- 
sibility, and  abandon  any  interest  in  the  equity  proceedings. 

"Yours  truly, 

"George  McKban.'* 

No  answer  was  received  to  that  letter,  and  Mr.  McKean  could 
not  give  the  security  or  go  on  with  the  suit  and  abandoned  it 
to  Mr.  Chapman;  in  the  first  place,  submitting  the  question 
to  Dr.  Barker,  who  advised  that  he  thought  Mr.  Jones  had 
abandoned  all  claim,  and  that  Mr.  McEean  was  safe  in  so  doing. 
Mr.  Chapman  then  succeeded  in  obtaining  security  for  costs  to 
be  given,  and  the  suit  was  proceeded  with ;  and  afterwards  in 
order  to  settle  the  suit  and  avoid  costs,  the  Company  agreed  to 
pay  them  a  sum,  which  it  would  cost  them  to  fight,  rather  than 
fight,  and  such  sum  was  paid,  as  I  say,  not  under  the  policy, 
but  to  settle  the  suit. 

Q.  Do  you  know  of  the  Delaware  Company  paying  any 
money  under  that  policy?  A.  No,  the  only  money  I  know  of 
being  paid,  was  that  paid  as  stated  in  the  previous  answer,  last 
preceding  answer. 

Q.  Did  any  money  under  the  policy  come  into  your  hands? 
A.  I  say  no  money  under  the  Delaware  policy. 

Q.  Do  you  know  of  $2,250  being  paid  by  the  Delaware 
Company  ?  A.  I  only  know  of  the  |1,760  being  paid  by  the 
Delaware  Company,  and  I  understand  $500  was  allowed  in 
addition,  as  above  stated. 

Q.  To  whom  or  on  whose  account  was  it  paid?  A.  It  was 
paid  either  to  Chapman  or  myself,  or  to  both  on  Chapman's 
account,  as  above  explained." 

This  evidence  of  Straton  stands  uncontradicted.  Looking 
then  to  McKean's  letter  to  Jones  of  the  16th  August,  1886,  the 
latter's  reply  on  the  26th  August,  McKean's  second  letter  to 
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Jones  on  the  27th  and  Straton's  evidence,  it  is  clear  that  neither       '^^ 
McEean  nor  Jones  had  any  pecuniary  interest  in  the  equity  suit      '^^^^ 
— Chapman  v.  The  Delaware  and  Ranney — and  that  the  money    mckbait. 
paid  to  settle  that  suit  was  never  received  by  McEean  nor  by      inokj, 
Straton,  nor  by  any  other  person  as  the  attorney  or  agent  of 
Mr.  McEean.    Therefore  the  referee  was  wrong  in  finding  that 
this  |il,750  was  paid  to  Mr.  Straton  on  account  of  the  defendant. 
The  interest,  $824.25,  allowed  by  the  referee  on  |;1,750,  and 
charged  against  the  defendant  must  also  be  struck  out. 

The  bill  in  this  suit  was  sworn  to  on  the  18th  of  June,  1885. 
The  answer  bears  date  the  25th  of  May,  1886,  the  replication 
the  26th  of  July,  1886,  and  the  hearing  before  Judge  Fraser 
in  December,  1886.  The  decree  was  made  on  the  21st  of 
November,  1887. 

A  further  ground  of  objection  taken  under  the  first  exception 
is,  that  the  defendant  ought  not  to  be  called  upon  to  account 
for  this  $1,750,  because  it  was  not  received  by  anyone  until 
after  the  hearing  before  Mr.  Justice  Fraser.  I  incline  to  think 
if  this  objection  stood  alone  it  would  be  fatal  to  the  referee's 
finding. 

The  second  exception  is  to  the  referee's  finding  that  interest 
should  be  allowed  as  against  the  defendant  on  moneys  received 
by  him  or  on  his  account  at  the  rate  of  six  per  centum  per 
annum  from  the  date  of  their  receipts. 

I  think  the  computation  of  interest  by  the  referee  is  on  a 
wrong  basis.  When  money  has  been  received  by  the  defendant, 
interest  should  be  calculated  thereon  and  added  to  the  principal 
until  a  payment  be  made,  then  deduct  the  payment  and  charge 
interest  on  the  balance.  It  is  no  part  of  my  duty  to  compute 
the  interest  upon  the  principle  I  have  suggested.  It  may 
readily  be  done,  however,  by  the  parties  interested. 

The  third  exception  is  to  that  part  of  the  report  which  makes 
the  defendant  liable  for  moneys  received  by  the  late  S.  R. 
Thomson  in  his  life  time,  viz. : 

Retainer, $25  00 

Cash, 100  00 

Witness  fees, 74  00 

Costs  of  the  day,       ....  74  40 
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^^^  I  cannot  find  in  the  report,  or  elsewhere,  any  reason  for 

jovxs  refusing  to  allow  the  defendant  these  disbursements.  Mr. 
MoKxAjr.  Thomson  was  attorney  for  Chapman  in  the  suits  against  the 
To^j.  Proyidenoe  Washington  and  the  Delaware  Insurance  Compa- 
nies, and  the  above  amounts  disallowed  were  properly  paid  to 
him  for  costs,  and  form  a  proper  charge  against  the  fund  in  the 
hands  of  the  defendant. 

The  fourth  exception  relates  to  the  sum  of  two  hundred 
dollars,  charged  as  paid  Chapman.  It  appears  that  in  March, 
1886,  there  was  paid  to  Dr.  Barker  and  E.  L.  Wetmore,  for 
counsel  fees,  $746.00.  This  amount  was  by  consent  paid  out  of 
Court.  Chapman  had  advanced  $200  on  account  of  these 
counsel  fees,  and  this  amount  is  charged  by  the  defendant 
against  the  fund  in  his  hands.  This,  I  think,  the  referee  im-> 
properly  refused  to  allow.  In  making  up  his  interest  account, 
the  referee  should  have  allowed  the  defendant  interest  on 
$6,906.68,  and  should  not  have  deducted  from  this  sum  $473.80. 

The  referee  reports  that  prior  to  the  acceptance  by  the 
defendant  in  May,  1882,  of  an  order  made  by  J.  H.  Chapman 
in  favor  of  Belyea  &  Co.  of  Liverpool,  and  bearing  date  the 
28th  of  April,  1882,  the  defendant's  firm  of  CarviU,  McKean  & 
Co.  at  Saint  John  and  Francis  Carvill  &  Sons  of  Liverpool,  had 
advanced  to  J.  H.  Chapman  the  following  amounts : 

Saint  John  Branch,  ....        $384  84 
Liverpool  Office,     •        •        .        <ie396  18s.  6d. 

He  also  reports  that  after  the  failure  of  defendant's  firm, 
these  accounts  were  assigned  and  transferred  to  plaintiff's 
trustees  by  the  following  writing : 

^^In  consideration  of  the  sum  of  twenty  pounds  sterling  to 
be  paid  by  Frederick  E.  Barker  and  William  E.  Collier,  of 
the  City  of  Saint  John,  N.  B.,  Esquires,  I  hereby  assign  and 
transfer  to  them  absolutely,  for  their  own  use  and  benefit,  all 
and  every  sum  or  suins  of  money  due  and  owing  by  Joseph 
H.  Chapman,  Amherst,  Nova  Scotia,  to  the  estate  of  Patrick 
George  Carvill  and  George  McEean  and  the  late  firm  of 
Francis  Carvill  &  Son,  and  all  my  right,  title  and  interest 
therein  and  thereto  as    trustee    and    liquidator  of  the  said 
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estate,  with  fall  power  to  collect  the  same  in  my  name,  but  at  _ 
their  own  risk  and  expenses.  •'®*^ 

"Witness  my  hand  this  20th  day  of  August,  1889.  mckmam. 

TiMk  J. 

"(Signed.)    Alfbed  Gliddok, 
''  Trustee  Francis  Carvill  &  Son. 

"Witness  (Signed)  T.W.Dunn. 

"  5  Long  Lower  South  Gate,  London.** 

The  referee  further  reports  that  the  plaintiff's  trustees  are 
still  the  owners  of  the  said  accounts,  and  therefore  the  defend- 
ant's contention  that  he  should  receive  credit  for  the  same 
cannot  be  allowed. 

To  this  part  of  the  report  the  defendant  also  excepts,  chiefly 
on  the  ground  that  this  assignment  by  Gliddon  to  Frederick  E. 
Barker  and  William  E.  Collier,  dated  in  August,  1889,  cannot 
be  taken  into  account  in  this  inquiry.  The  claims  of  CarvUl, 
McEean  &  Co.  and  Francis  Carvill  &  Son  appear  on  the  face 
of  the  order  made  by  Chapman  in  April,  1882,  in  favor  of 
Belyea  &  Co.,  and  by  its  express  terms  are  claims  in  privity  to 
that  of  the  plaintiff.  This  is  recognized  by  Mr.  Justice  Eraser 
in  his  supplement  to  judgment  on  hearing,  delivered  nearly  two 
years  before  this  assignment  by  Gliddon. 

I  think  that  the  referee  was  not  justified  in  taking  into 
consideration  this  assignment  in  making  his  report.  It  may 
well  be  that  George  McEean  might  have  to  account  for  the 
debts  transferred  by  Gliddon  in  a  suit  brought  by  Frederick  E. 
Barker  and  William  E.  Collier,  or  the  survivor  of  them,  but  I 
fedl  to  see  how  an  assignment  made  in  November,  1889,  should 
affect  a  suit  commenced  in  June,  1885,  in  which  judgment  was 
given  in  November,  1887,  whereby  it  was  decreed  that  the 
plaintiff  is  entitled  to  an  account  of  the  claims  and  charges  on 
the  trost  funds  prior  to  the  claims  of  the  plaintiff,  and  whereby 
it  was  also  ordered  and  decreed  that  such  amount  of  the  said 
fund  as  may  be  found  in  the  hands  of  the  defendant  after 
payment  of  such  prior  claims  be  paid  up  by  the  defendant  to 
the  plaintiff.  And  yet  the  referee  reports  in  effect  that  the 
plaintiff  in  this  suit  is  to  get  the  benefit  of  an  assignment  made 
by  Gliddon  in  August,  1889,  to  Messrs.  Barker  and  Collier,  of 
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^^^       the  debts  due  from  Chapman  to  Carvill,  McEean  &  Co,  and 
jowra      Francis  Carvill  &  Son.    I  cannot  agree  with  this  view  of  the 
mckbav.    referee,  and  think  he  should  have  considered  these  claims  as 
Ta^  J.     prior  to  that  of  the  plaintiff. 

It  is  contended  before  me  that  these  claims  should  not  be 
allowed  the  defendant,  because  they  were  not  proved  before  the 
referee.  As  to  the  debt  due  the  firm  of  Carvill,  McKean  &  Co., 
I  think  there  is  clear  proof,  and  if  there  is  not  sufficiently  clear 
proof  of  the  $2,284,  due  Francis  Carvill  &  Son,  still  it  is  found 
by  the  referee  to  be  due,  and  I  think  properly  so  found. 

It  is  charged  in  the  defendant's  account  produced  before  the 
referee,  and  was  on  all  hands  accepted  as  correct.  At  all 
events,  no  objection  was  made  by  the  plaintiff's  counsel  to  the 
claim,  and  no  exception  had  been  taken  to  the  referee's  report 
in  this  respect. 

There  are  other  exceptions  by  the  defendant  to  the  referee's 
report,  but  they  are  all  embraced  in  those  already  considered. 

Weldon,  Q.O.^  and  £arle,  Q.O.^  supported  the  appeal,  and 
(7.  A.  Palmer  J  Q.O.^  contra. 

Our.  adv.  vult. 


The  following  judgments  were  now  delivered: 

Landby  J.  By  a  decree  in  equity  dated  the  21st  day  of 
November,  1887,  it  was  pronounced  that  the  plaintiff  was 
entitled  to  an  account  from  the  defendant  of  certain  trust 
funds  that  had  come  into  the  hands  of  the  defendant;  and 
matters  relating  to  such  trust  funds  were  referred  to  a  referee 
in  equity  to  be  enquired  into  and  taken  an  account  of.  After 
hearing  the  evidence  and  considering  the  matters  referred 
to  him  the  referee  made  a  report,  finding  the  defendant  indebted 
to  the  plaintiff  in  the  sum  of  |;8,795.06.  To  this  report 
exceptions  were  taken  and  filed  by  the  defendant,  and  on  a 
motion  to  confirm  the  report  a  judgment  was  had,  followed  by 
a  decree  dated  the  6th  day  of  May,  1895,  from .  which  decree 
this  is  an  appeal. 
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In  round  numbers  the  referee  reported  the  trust  funds  in  the       ^^^ 
hands  of  the  defendant  to  be  as  follows:  *^^^" 


V. 

McKxAir. 
Uad^  J. 


Received  March,  1885,  from  Pro.  W.  Ins.  Co $1,756  35 

Received  9th  Nov.,  1885,  from  Pro.  W.  Ins.  Co. .  5,579  91 

Interest  on  these  amounts  to  1st  Nov.,  1894. . . .  ^  4,014  68 

Received  24th  Dec.,  1886,  from  Del.  Ins.  Co 1,750  00 

Interest  thereon  to  Ist  Nov.,  1894 824  24 

Total  receipts $13,925  19 

Total  amount  paid  out  to  several  parties  $6,431  83 

Interest  thereon  to  1st  Nov.,  1894 3,698  30 

10,130  13 

Total  balance  on  hand $3,795  06 

The  referee  found  also  that  two  several  sums  of  $384.84  and 
of  $2,284.54  respectively,  due  from  one  J.  H.  Chapman  to  the 
firm  of  Carvill,  McEean  &  Co.  at  St.  John,  and  Francis  Carvill 
&  Sons  of  Liverpool,  of  which  firms  the  defendant  was  a 
partner,  had  been  assigned  and  transferred  by  the  trustee  of  the 
said  defendant's  firms  to  the  trustee  of  the  plaintiff  and  that 
the  plaintiff  was  entitled  to  rank  on  the  funds  in  the  hands  of 
the  defendant  for  the  two  said  amounts. 

The  exceptions  to  this  report,  filed  by  the  defendant  and 
allowed  by  the  decree  appealed  from,  may  be  summarized  as 
follows :  The  $1,750.00  paid  by  the  Delaware  Insurance  Com- 
pany and  interest  thereon,  should  not  have  been  found  as  trust 
funds,  to  the  benefit  of  the  plaintiff,  in  the  defendant's  hands ; 
the  two  several  sums  of  $884.34  and  $2,284.54,  mentioned 
above,  should  not  have  been  found  as  belonging  to  plaintiff; 
five  several  amounts  as  follows :  retainer  to  S.  R.  Thomson, 
$25.00;  cash  to  do.,  $100.00;  witness  fees  to  do.,  $74.40;  costs 
of  the  day  to  do.,  $74.40,  and  $200.00  to  J.  H.  Chapman  by 
him  first  advanced  as  counsel  fees,  should  have  been  adjudged 
by  the  report  as  proper  expenditures  and  payments  by  the 
defendant  out  of  the  trust  funds.  The  decree  appealed  from, 
allowing  these  exceptions,  wiped  out  the  balance  of  $8,795.06 
found  due  by  the  report,  and  left  no  indebtedness  from  the 
defendant  to  the  plaintiff. 
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^^^  I  do  not  consider  it  essential  to  detail  the  material  facts  of 

•^^™  the  case,  as  they  appear  in  the  proceedings  appealed  from, 
McKxAjr.  though  it  may  become  necessary  for  me  to  comment  somewhat 
LMMiryJ.    upon  some  of  them. 

The  material  questions  to  be  decided  are:  Should  the  de- 
fendant be  made  to  account  for  the  $1,750 ;  are  the  five  items 
of  $25,  $100,  $74.40,  $74.40  and  $200  mentioned  above,  proper 
charges  against  the  trust  fund,  and  if  they  are  proper  charges, 
are  they  not  included  in  the  total  of  $6,481.88  found  by  the 
referee ;  and  should  the  plaintiff  have  the  benefit  of  the  two 
items  of  $384.84  and  $2,284.54  above  referred  to,  as  against  the 
trust  fund? 

Taking  up  the  amount  $1,750, 1  do  not  see  how  it  can  be 
contended  successfully  that  either  Mr.  Chapman,  Mr.  Straton 
or  the  defendant  is  entitled  to  it.  That  Mr.  Chapman  was  not 
entitled  to  the  money,  but  that  he  had  divested  himself  of  all 
his  interest  in  it  for  a  consideration,  was  decided  by  the  judg- 
ment on  demurrer  in  the  original  suit ;  that  Mr.  Straton  could 
have  a  claim  on  it  otherwise  than  as  solicitor  for  the  trustee, 
Mr.  McEean,  is  not  contended ;  and  that  Mr.  McEean  cannot 
keep  it  unaccounted  for  seems  to  me  incontrovertible.  It 
having  been  paid,  I  cannot  see  who  else  but  the  plaintiff-— 
had  he  the  proper  allegations  in  his  bill — is  entitled  to  demand 
that  the  receiver  of  the  money  should  account  for  it.  There 
might  be  more  equity  if  this  was  a  suit  to  make  Mr.  Chapman 
account  for  the  amount,  yet  I  believe — with  the  reservation 
made  above  as  to  the  sufficiency  of  the  pleadings  to  entitle  the 
plaintiff  to  have  the  benefit  of  this  item  —  the  defendant  cannot 
complain  if  he  be  called  upon  to  make  it  good. 

The  contention  of  the  defendant  is  that  the  plaintiff  aban- 
doned his  claim  to  that  account,  and  in  support  of  that  the 
correspondence  on  the  subject  between  the  defendant  and  plain- 
tiff is  cited.  To  understand  the  true  meaning  of  that  corres- 
pondence, one  must  bear  in  mind  what  preceded  and  what 
followed  it.  It  is  not  now  disputed  that  the  plaintiff  had  a 
complete  assignment  of  Mr.  Chapman's  interest  in  that  Delaware 
policy,  and  that  he  had  the  right — previous  to  this  alleged 
abandonment — to  the  balance  of  the  moneys  that  should  have 
been  received  under  it  after  the  claims  having  priority  by  reason 
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of  the  trust  created  by  the  assignment  of  Mr.  Chapman  to  the  ^^^ 
defendant,  were  paid.  True  that  was  originally  disputed,  but  •'^*" 
the  Courts  clearly  established  such  a  right  in  the  plaintiff.  ThQ  mck&ut. 
eyidence  quite  clearly  shows  that  from  the  time  there  appeared  Lvidryj. 
any  prospects  of  recovering  anything  under  one  or  both  of 
these  policies,  Mr.  Straton,  the  attorney  on  the  record,  proceed- 
ing to  collect  under  these  policies  and  the  solicitor  of  the 
defendant  more  than  once  denied  that  the  plaintiff  had  any 
claim  whatever  on  the  funds.  He  pointed  out  that  his  assign- 
ment from  Belyea  &  Co.  was  invalid ;  that  Chapman  had  paid 
Belyea  &  Co.  and  there  was  nothing  due  them ;  that  the  trusts 
created  by  the  assignment  to  the  defendant  would  more  than 
exhaust  all  the  funds  that  could  be  made  available  under  those 
policies ;  and  when  asked  to  show  that  assignment  which  he 
claimed  would  exhaust  all  the  funds,  he,  Mr.  Straton,  refused 
to  show  it.  It  is  to  be  presumed  that  the  defendant  was  aware 
of  the  representations  made  by  his  attorney  and  counsel, 
Mr.  Straton.  The  defendant  himself,  when  asked  so  to  do  by 
the  plaintiff,  refused  to  hold  the  money  received  on  the  judgment 
on  one  of  the  policies  till  the  claim  of  the  plaintiff  to  share  in  it 
was  examined.  To  me  the  pleadings  and  evidence  are  quite 
convincing  that  all  the  objections  possible,  including  illegal 
ones,  were  made  to  the  plaintiff's  claim  by  the  defendant  and 
hiB  counsel,  and  representations  were  made,  the  truth  or  falsity 
of  which  could  be  established  by  the  proof  and  information  in 
their  hands,  and  which  proof  and  information  they  denied  the 
plaintiff.  The  treatment  received  by  the  plaintiff  from  the 
defendant  and  his  solicitor  was  not  such  as  he  was  entitled  to 
as  a  cestui  qw  trtt$L  It  appears  to  me  that  Mr.  Straton  was 
acting  in  connivance  with  Mr.  Chapman,  the  assignor,  not  only 
to  deny  the  plaintiff  all  *  rights  under  the  assignment  from 
Belyea  &  Co.,  but  also  to  keep  him  in  complete  ignorance  of 
what  was  going  on.  And  the  defendant  did  not  seem  to 
concern  himself  very  much  in  what  was  being  done.  Some 
nine  months  before  that  correspondence  took  place  there  had 
been  paid  to  Mr.  Straton  on  the  judgment  obtained  against 
the  Providence  Washington  Insurance  Company  the  sum  of 
97,346.84.  The  defendant  knew  he  had  accepted  by  his  endorse- 
ment the  order  of  Belyea  &  Co.  to  pay  the  plaintiff  any  balance 
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iggg.  2eft.  Notwithstanding  that,  the  plaintiff  could  get  no  account, 
JOKES  jj^j.  could  he  obtain  any  satisfactory  information  from  the 
MCKEA3T.  defendant.  A  suit  in  equity  to  refonn  the  Delaware  policy 
Landry  J.  had  bccu  instituted  by  the  defendant  using  the  name  of 
Chapman,  without  advising  with  the  plaintiff,  Mr.  Jones,  and 
instituted  with  the  avowed  intention  so  far  as  the  pleadings  in 
the  suits  instituted  by  Mr.  Jones  and  the  evidence  show,  not  to 
permit  Mr.  Jones  to  participate  in  the  proceeds,  if  any  could  be 
obtained.  Matters  were  in  that  condition  when  Mr.  Jones  was 
called  on  to  procure  security  for  costs,  a  call  not  intended,  in 
my  opinion,  as  an  admission  that  he  had  an  interest  in  the  suit, 
but  a  proceeding  to  try  and  obtain  from  him  what  the  defendant 
now  claims  he  did  obtain,  an  abandonment  of  his  interest  in 
that  claim.  There  were  others  who  had  prior  claims  on  the 
fund,  and  therefore  more  directly  interested,  and  we  have  no 
evidence  that  they  were  called  on  to  procure  security.  The 
letter  to  Mr.  Jones  ends  in  these  words :  "  And  to  apply  to  you 
to  give  security:"  not — "to  apply  to  you  to  join  in  security, 
or  to  co-operate  or  to  assist,"  but  —  "to  give  security."  It  is 
true  Mr.  Jones  refused  to  become  responsible  and  objected  to 
the  trust  funds  being  made  responsible,  and  had  no  further 
proceedings  been  taken  and  no  money  collected,  I  am  not 
prepared  to  say  that  Mr.  Jones  could  complain,  but  the  pro- 
ceedings having  been  continued  and  the  money  obtained,  he  is 
certainly  entitled  to  have  the  receiver  account  for  it.  I  would 
even  go  further  and  say  that  the  defendant  should  account  for 
the  $2,250.00,  as  all  that  amount  was  received  by  Mr.  Straton, 
who  gave  his  receipt  for  it.  The  acts  of  Messrs.  Straton  and 
Chapman  after  the  last  letter  of  the  plaintiff  are  also  evidence 
to  me  of  their  connivance.  They  proceed,  give  security,  get 
the  money,  and  it  is  years  before  the  fact  becomes  known,  and 
it  is  only  made  known  upon  Mr.  Straton's  being  compelled  to 
answer  in  Court.  Looking  at  the  evidence  and  pleadings,  I 
have  no  hesitation  in  concluding  that  the  plaintiff  was  not  fairly 
or  frankly  dealt  with ;  that  if  the  correspondence  is  evidence  of 
an  abandonment  by  him,  it  is  not  such  an  abandonment  as  can 
be  taken  advantage  of  by  either  Mr.  Chapman  or  Mr.  Straton ; 
it  was  not  an  abandonment  made  with  a  full  knowledge 
of  the  facts,  which  facts  were  withheld  by  Messrs.  Straton  and 
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McEean,  with  the  aid  of  Mr.   Chapman;  and  that  neither        "^ 
defendant,  Mr.  Straton,  nor  Mr.  Chapman,  is  entitled  to  hold      •'®^™* 
that  money.     While  that  is  my  yiew  as  to  these  parties,  yet  I    mckkav. 
feel  constrained  to  sustain  the  exception  to  the  item  of  $1,750.00,    Landry  j. 
on  the  ground  that  the  money  was  not  receiyed  till  after  the 
hearing  before  the  late  Mr.  Justice  Eraser,  and  the  case  was 
not  amended  to  meet  it.    But  as  the  defendant  contended 
originally  that  the  plaintiff  had  no  right  to  share  in  the  amount, 
and  finally  that  he  had  abandoned  his  right,  I  believe  all  costs 
incurred  and  paid  in  relation  to  that  claim  should  not  be  allowed 
the  defendant  as  prior  claims  on  the  Providence  Washington 
Insurance  Company. 

As  to  the  third  exception  to  the  amounts  of  $25,  $100,  f  74.40, 
974.40  and  $200, 1  see  no  good  ground  for  interfering  with  the 
referee's  report.  I  carefully  read  the  evidence  given  on  these 
items,  and  found  it  given  in  a  confused,  hesitating,  uncertain 
and  indefinite  way,  and  I  believe  the  referee,  who  had  the 
witnesses  before  him,  was  in  a  better  position  than  I  to  judge 
of  the  value  of  the  testimony;  and  I  cannot  say  he  did  not  come 
to  a  proper  conclusion  when  he  disallowed  them.  There  is  much 
to  sustain  the  finding  that  they  were  all  advances  made  which 
were  subsequently  covered  by  the  costs  allowed  and  paid. 

In  reference  to  the  items  of  $884.84  and  $2,284.54, 1  have 
been  unable  to  find  the  evidence  that  establishes  that  the  assign- 
ment of  these  amounts  were  for  the  benefit  of  the  plaintiff.  In 
explicit  terms  the  transfer  is  to  Frederick  E.  Barker  and 
William  E.  Collier.  I  do  not  see  how  the  plaintiff  can  succeed 
as  to  these  two  items.  I  can  find  no  allegation  in  the  bill  that 
the  assignment  was  to  Messrs.  Barker  and  Collier,  as  trustees  of 
the  plaintiff)  nor  do  I  find  any  evidence  to  establish  that  fact. 
I  believe  the  defendant  should  account  to  Messrs.  Barker  and 
Collier  for  thaf  indebtedness  from  Chapman  to  these  firms,  but 
that  question  does  not  arise  in  this  appeal;  and  for  the  purposes 
of  this  case,  under  the  pleadings  and  evidence,  I  must  find  that 
the  plaintiff  is  not  entitled  to  receive  out  of  the  trust  fund  these 
two  items.  In  this  appeal  the  plaintiff  claims  the  right  to 
question  the  finding  of  the  learned  Judge  as  to  their  being 
proven  against  him  before  the  referee.  On  the  other  hand  it  is 
pointed  out  that  the  referee  having  found  the  items  proven 

Digitized  by  >^jOOQ IC 


68  NBW    BEUNSWICK    BEP0BT8.  [VOL. 

*^^  BuflBciently  to  give  the  benefit  of  them  to  the  plaintiff,  and  the 
josiw  plaintiff  having  accepted  that  finding  cannot  now,  without 
McKxAv.  having  filed  exceptions  to  the  report,  object  to  the  sufficiency 
Landry  J.  of  the  proof  wheu  the  decree  gives  the  defendant  credit  for 
them.  I  cannot  accede  to  the  propositions  of  the  defendant. 
The  plaintiff  through  his  counsel  urged  that  the  assignment 
of  Gliddon  to  Barker  and  Collier  was  an  assignment  to  his 
trustees,  and  claimed  the  right  to  prove  how  much  was  due  by 
Chapman  to  their  firm.  It  must  be  remembered  that  the  de- 
fendant was  a  member  of  the  firms  and  was  therefore  supposed 
to  have  knowledge  of  the  accounts  superior  to  the  knowledge 
of  the  plaintiff,  and  that  the  defendant  put  in  a  sworn  statement 
affirming  that  the  indebtedness  of  Chapman  to  the  firms  was  the 
two  amounts  mentioned  or  thereabouts.  It  being  thus  admitted 
by  the  defendant  the  plaintiff  did  not  dispute  the  amounts,  and 
the  referee  having  reported  the  amounts  to  the  credit  of  the 
plaintiff  it  was  not  his  business  to  except  to  that  part  of  the 
report  which  was  in  his  favor.  Now  that  the  credit  is  given  by 
the  decree  appealed  from  to  the  defendant,  I  believe  the  plaintiff 
is  justly  entitled  to  question  the  proof.  I  believe  the  proof  of 
the  amount,  $884.84,  is  sufficient  to  support  the  finding;  but  I  do 
not  consider  the  92,284.64  proven,  and  I  therefore  believe  that 
under  the  circumstances  equity  requires  that  the  account  of 
Chapman  with  Messrs.  Carvill  &  Son  of  Liverpool,  up  to  22nd 
May,  1882,  be  referred  back  to  the  referee  to  further  enquire 
into  and  report  upon  it. 

The  basis  on  which  the  referee  has  calculated  the  interest  is 
not  the  correct  one.  The  interest  should  be  added  to  the 
principal  down  to  a  date  at  which  a  payment  is  made  covering 
the  amount  of  interest  due  at  that  date:  that  payment  deducted 
from  the  total,  and  so  on  down  to  the  last  payment.  The 
material  before  me  does  not  enable  me  to  make  the  calculation 
on  that  basis  as  no  sufficient  dates  to  the  disbursements  are 
given. 

.  We  have  also  a  matter  of  cross  appeal  by  the  defendant  in 
this  case.  This  cross  appeal  refers  entirely  to  the  question  of 
costs.  In  deciding  this  cross  appeal  I  do  not  consider  it 
necessary  to  give  any  further  details  than  those  already  given. 
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My  conclusioDS  for  the  reasons  above  given  are:  that  the       ^*^ 
appeal  of  the  plaintiff  be  allowed,  and  that  the  defendant's      ''^'^ 
appeal  be  dismissed ;  that  the  defendant  account  to  the  plaintiff    mokxax. 
for   the    sum    of   $7,836.26    received    from    the    Providence    Lud^j* 
Washington  Insurance  Company ;  that  the  defendant  is  entitled 
to  deduct  therefrom  at  once  the  sum  of  |;884.84  discussed 
above,  leaving  a  balance  of  $6,591.52,  from  which  balance  the 
defendant  is  entitled  to  deduct  as  claims  having  priority  over 
the  plaintiff's,  all  the  items  that  go  to  make  up  the  sum  of 
16,481.88  found  due  by  the  referee,  save  and  except  all  such 
items  included  therein   as  were  disbursements  or  payments 
made  in  connection  with  the  attempt  made  to  enforce  the  claim 
relating  to  the  Delaware  policy,  the  interest  on  the  $6,591.52 
being  charged  up  to  the  date  of  each  payment  of  sufficient 
amount  to  cover  the  interest  and  so  on  to  the  end ;  and  the 
balance,  if  any,  found  by  such  a  calculation  to  be  paid  by  the 
defendant  to  the  plaintiff.  There  will  be  no  costs  to  either  party. 


Hanikgton  J.  This  is  an  appeal  from  the  judgment  of 
Mr.  Justice  Tuck,  allowing  the  exceptions  of  the  defendant  to 
the  referee's  report. 

In  the  year  1878,  one  Joseph  H.  Chapman,  as  owner 
of  certain  shares  of  the  barque  ^*  Pretty  Jemima,"  having 
insured  such  shares,  and  the  ship  being  lost,  had,  by  the  late 
S.  R.  Thomson,  his  attorney,  commenced  actions  at  law  in 
the  Supreme  Court  of  this  Province  against  the  Providence 
Washington  Insurance  Company  and  the  Delaware  Mutual 
Safety  Insurance  Company  on  their  respective  alleged  policies 
for  $5,000  each,  effected  on  such  shares,  for  the  recovery  thereof. 
On  the  28th  day  of  February,  A.D.  1880,  Chapman  then  being 
indebted  to  the  defendant,  a  member  of  the  firm  of  Carvill, 
McEean  &  Co.  and  Francis  Carvill  &  Son,  and  the  defendant 
also  having  become  bis  bail  in  a  suit  against  him,  and  under 
some  arrangement  for  further  advances  by  the  defendant,  made 
an  assignment  of  the  said  policies  and  of  the  sums  payable  to 
him  thereunder  to  secure  the  defendant,  giving  him  also  the 
right  to  go  on  with  said  actions  so  then  pending.  Afterwards 
and  on  the  28th  of  April,  1882,  the  said  Chapman  being  in  debt 
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^^^       to  the  firm  of  Belyea  &  Co.  of  Liverpool,  Eogland,  assigned  and 
joKBg      transferred  his  interest  in  the  policies  or  moneys  due  thereon. 


V. 


McKxAK.    80  assigned  to  McKean,  to  them,  and  gave  them  an  order  on  the 
Hanington  J.  defendant,  as  follows: 

"LivBEPOOL,  28th  April,  1882. 

"  Please  hold  to  the  order  of  Messrs.  Belyea  &  Co.,  to  whom 
I  have  assigned  it,  any  balance  that  remains  of  insurance 
money,  per  'Pretty  Jemima,'  over  and  above  the  amount  I 
owe  or  may  owe  you,  or  your  firm  of  Carvill,  McKean  &  Co., 
or  Francis  Carvill  &  Son,  without  making  any  further  advances 
to  me  or  on  my  account. 

"  To  George  McKean,  Esq.,  St.  John. 

"  (Signed.)    J.  H.  Chapman: 


. » 


and  delivered  such  order  to  Belyea  &  Co.  The  order  so  given 
to  Belyea  &  Co.  was  soon  after,  and  in  or  about  the  month  of 
May,  1882,  presented  to  the  defendant,  who  accepted  the  same 
by  writing  his  name  across  the  face  of  it.  Belyea  &  Co.,  after 
the  order  was  so  accepted  by  the  defendant,  in  consideration  of 
some  indebtedness  to  the  plaintiff,  indorsed  and  delivered  to  him 
their  said  order  on  the  defendant,  with  the  intention  of  trans- 
ferring the  same,  and  the  fund  of  moneys  therein  referred  to,  to 
the  plaintiff,  and  gave  the  plaintiff  an  assignment  or  transfer  in 
the  words  and  figures  following : 

"29  Red  Cross  Street, 

"Liverpool,  8rd  October,  1882. 
"  Hon.  Thomas  R.  Jones  : 

"Dear  Sir, —  Having  indorsed  to  you  the  order  drawn  by 
J.  H.  Chapman  upon  George  McKean,  Esq.,  for  any  balance 
of  insurance  moneys  in  his  hands,  when  collected,  in  our  favor, 
we  are  informed  the  instrument  is  not  negotiable  by  indorse- 
ment, not  being  a  bill  of  exchange,  and  therefore,  in  order  to 
protect  your  title  and  to  enable  you  to  obtain  the  amount  that 
may  be  in  Mr.  McEean's  hands,  we  hereby  assign  and  transfer 
our  interest  therein,  both  legal  and  equitable,  and  appoint  you 
our  attorney  in  our  names,  but  for  your  own  use  and  benefit 
to  collect  the  same. 

"We  are,  dear  sir,  yours  truly, 

"(Signed.)    Belyea  &  Co." 
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In  February,  1886,  a  judgment  was  recovered  against  the       ^^^ 
Providence  Washington  Insurance  Company  in  the  suit  on  the      •'^*"* 
policy  for  $7,977.58,  from  which  a  premium  note  of  $927.78  was    mckbait. 
claimed  by  the  company  to  be  deducted.    Mr.  Thomson  having  Haningtonj. 
died  before  such  judgment,  James  Straton,  his  partner,  became 
the  plaintiff's  attorney  on  the  record  in  both  suits.    On  the  25th 
of  February,  1885,  the  plaintiff  had  copies  of  the  assignment 
from  Chapman  to  Belyea  &  Co.  and  by  Belyea  &  Co.  to  him, 
served  on  Mr.  Straton,  and  about  the  same  time  served  the  same 
on  the  defendant. 

The  defendant,  or  his  attorney  Mr.  Straton,  having  refused 
to  give  the  plaintiff  any  account  of  the  moneys  that  had  come 
to  their  hands  from  the  said  policies,  or  a  statement  of  what 
amounts  the  defendant  claimed  were  to  be  paid  out  of  the  funds 
assigned  to  him  prior  to  any  amount  being  paid  to  the  plaintiff,  on 
the  13th  day  of  June,  1885,  the  plaintiff  commenced  this  suit, 
praying  an  account  and  injunction  restraining  the  defendant  from 
paying  out  any  money  received  by  him.  An  answer  was  put  in 
bj  the  defendant  on  the  25th  day  of  May,  1886,  and  replication 
was  filed  on  the  25th  day  of  July,  next  thereafter,  and  the  hear- 
ing took  place  before  Judge  Fraser  in  Equity,  on  the  22Dd  and 
28rd  of  December  in  that  year,  and  the  decree  was  made  on  the 
21st  of  November,  1887.  The  judgment  of  the  Supreme  Court 
of  New  Brunswick  in  the  suit  of  Chapman  v.  The  Delaware 
Insiuance  Company  went  on  appeal  to  the  Supreme  Court  of 
Canada,  and  that  Court,  on  the  16th  day  of  February,  1885, 
ordered  a  non-suit  to  be  entered,  on  the  ground  that  the  policy 
had  not  been  properly  countersigned  and  the  company  was  not 
bound  thereby,  and  the  judgment  for  the  defendant  was  signed 
therein  in  or  about  that  month.  A  short  time  after  the  judg- 
ment was  signed,  ^r.  Straton,  as  solicitor,  in  Chapman's  name, 
commenced  a  suit  in  equity,  in  this  Province,  against  the 
Delaware  Insurance  Company  to  have  the  policy  made  or  de- 
clared good,  in  which  the  company  appeared,  and  security  for 
costs  having  been  demanded  on  the  ground  that  the  plaintiff 
resided  abroad,  in  Nova  Scotia,  and  Mr.  Justice  King  having 
ordered  that  such  security  be  given,  and  the  proceedings  in  the 
Boit  in  the  meantime  be  stayed,  the  defendant  thereupon  wrote 
the  plaintiff  asking  him  to  give  such  security,  as  follows: 
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18M. 


JONBS 

9. 

Hanington  J. 


"St.  John,  16th  August,  1886. 
"The  Hon.  T.  R.  Jones: 

"Sir,  —  As  assignee  and  attorney  of  J.  H.  Chapman,  I  have 
commenced  proceedings  in  Equity  to  compel  Henry  R.  Ranney, 
as  agent  of  the  Delaware  Mutual  Safety  Insurance  Company, 
to  countersign  the  policy  on  the  ^Pretty  Jemima'  4n  the 
suit  at  law  in  which  the  plaintiff  was  non-suited,'  and  for  a 
decree  that  the  company  shall  pay  the  amount.  In  this  suit 
the  plaintiffs  have  appeared  and  applied  for  security  for  costs, 
and  I  enclose  a  copy  of  the  order  of  Judge  King,  which  has 
been  served  on  me,  by  which  'proceedings  are  stayed.  As  you 
claim  an  interest  in  the  subject  matter  of  the  suit,  I  deem  it 
my  duty  to  send  you  this  notice,  and  to  apply  to  you  to  give 
the  security. 

"  Yours  truly, 

"Geokgb  MoKean, 
"  By  GiLBBBT  &  Stbaton,  his  Solicitors.'* 

To  this  letter  the  plaintiff  replied,  as  follows : 

"St.  John,  25th  August,  1886. 
"Geobgs  McKsan,  Esq.: 

"I  am  in  receipt  of  yours  of  the  16th  instant,  in  which  you* 
state  as  assignee  and  attorney  of  J.  H.  Chapman,  you  have 
commenced  proceedings  in  equity  to  compel  Henry  R.  Ranney 
and  the  Delaware  Mutual  Safety  Insurance  Company  to 
countersign  the  policy  on  the  ^Pretty  Jemima'  (in  the  suit  ia 
which  at  law  the  plaintiff  was  non-«uited),  and  for  a  decree  that 
the  company  shall  pay  the  amount;  and  also  in  that  suit  that 
the  defendants  had  appeared  and  applied  for  costs,  and  also 
enclosing  me  a  copy  of  the  order  of  Mr.  Justice  King;  and  also 
that  you  consider  it  your  duty  to  give  me  notice,  as  a  party 
claiming  interest  in  the  subject  matter  of  the  suit,  and  applying 
to  me  to  give  seciirity.  In  reply  I  beg  to  state  that  I  have  not 
been  consulted  as  to  these  proceedings  being  commenced  or  my 
assent  asked  thereto,  and  as  I  am  advised  that  the  success  of' 
this  suit  is  highly  problematical,  I  do  not  consider  that  you  are 
in  a  position  to  call  upon  me  to  give  security. 
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"I  further  desire  you  to  take  notice  that  I  consider  your       ^w. 
taking  these  proceedings  are  at  your  own  risk  and  expense,  and      ^^^'^ 
that  under  the  circumstances  and  the  course  you  have  adopted    mcksajt. 
I  shall  object  to  any  of  the  trust  funds  in  your  hands  being  Haniogtonj. 
appropriated  to  the  prosecution  of  the  suit. 
"I  remain,  yours  truly, 

"Thomas  R,  Jones." 

HsTiog  received  this  reply,  the  defendant,  after  consultation 
on  the  subject  with  Mr.  Barker,  the  present  Judge  in  Equity, 
and  on  his  advice,  sent  the  plaintiff  herein  a  reply  as  follows: 

27th  August,  1886. 
«Hon.T.R.  Jones. 

"  Chapman  v.  Delaware  Company. 
**  Dear  Sir,  — ^Tours  of  the  25th  instant  received.    As  I  under* 
stand  it,  so  far  as  you  are  concerned,  you  are  satisfied  to  abide 
by  the  judgment  in  the  suit  at  law  and  decline  any  respon- 
sibility, and  abandon  any  interest  in  the  equity  proceedings. 

"Yours  truly, 

"Gbobgb  MoKban." 

To  this  the  plaintiff  made  no  reply,  and  the  defendant  gave  no 
security  for  costs  and  does  not  appear  to  have  personally  had 
anything  more  to  do  with  it,  but  the  contrary  appears,  or  to 
have  known  of  any  proceedings  thereafter;  in  fact,  on  the 
adrice  of  Mr.  Barker,  he  abandoned  it  to  Chapman,  the  plaintiff 
on  the  record,  who  from  the  first  had  claimed  that  he  had  paid 
Belyea  &  Co.  and  that  there  was  no  amount  due  them  from  him 
or  to  the  plaintiff  as  their  assignee.  Chapman  procured  parties 
to  give  the  security  for  costs  by  Mr.  Justice  King  ordered  to 
be  given,  and  went  on  with  the  suit  by  the  same  attorney, 
Gilbert  &  Straton,  who  had  commenced  it.  After  some  negoti- 
ations between  Mr.  Straton,  acting  for  Chapman,  and  Mr.  Palmer 
for  the  company,  the  contention  was  settled  by  the  company 
agreeing  to  pay  Chapman  92,250,  of  which  $500  was  in 
December,  1886,  paid  to  or  retained  by  Mr.  Palmer  to  pay  some 
outstanding  claim  against  Chapman,  and  the  balance  was  paid 
to  Chapman's  attorney,  Mr.  Straton. 
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^^^  Of  the  proceedings  in  the  suit,  after  the  plaintiff's  letter  in 

J0NK8      August,  or  of  settlement,  or  of  the  payment  or  receipt  of  the 

McKsAK.    money,  the  defendant  had  no  knowledge,  nor  was  he  consulted, 

Haningtonj.  nor  did  he  interfere  in  any  way  with  the  matter  after  he  had  so 

abandoned  it,  as  he  did  on  the  correspondence  with  plaintiff  as 

to  the  security  for  costs  above  mentioned. 

The  claim  of  Carvill  &  Son  against  Chapman,  mentioned  in 
the  assignment  to  Belyea  and  the  plaintiff,  was  stated  in  the 
accounts,  and  on  the  hearing  admitted,  and  also  found  by  the 
referee  to  be  JS396  18s.  6d.  in  England,  and  $884.34  at  thq 
Saint  John  Branch,  bearing  interest  after  the  assignment  of 
Chapman  to  the  defendant.  The  firm  of  Francis  Carvill  &  Son 
had  been  adjudicated  bankrupt  and  their  property  and  assets  be- 
came vested  in  Alfred  Gliddon  as  their  trustee,  and  the  {daintiff 
had  also  assigned  to  Messrs.  Barker  and  Collier  of  Saint  John, 
and  in  the  month  of  August,  1889,  Mr.  Gliddon  executed  to 
Messrs.  Barker  and  Collier  an  assignment  of  the  claim  of 
F.  Carvill  &  Son  against  Chapman,  in  the  words  and  figures 
following : 

^^In  consideration  of  the  sum  of  twenty  pounds  sterling  to 
be  paid  by  Frederick  E.  Barker  and  William  E.  Collier,  of 
the  City  of  Saint  John,  N.  B.,  Esquires,  I  hereby  assign  and 
transfer  to  them  absolutely,  for  their  own  use  and  benefit,  all 
and  every  sum  or  sums  of  money  due  and  owing  by  Joseph 
H.  Chapman,  Amherst,  Nova  Scotia,  to  the  estate  of  Patrick 
George  Carvill  and  George  McKean  and  the  late  firm  of 
Francis  Carvill  &  Son,  and  all  my  right,  title  and  interest 
therein  and  thereto  as  trustee  and  liquidator  of  the  said 
estate,  with  full  power  to  collect  the  same  in  my  name,  but  at 
their  own  risk  and  expenses. 

"Witness  my  hand  this  20th  day  of  August,  1889. 

"(Signed.)    Alfred  Gliddon, 

"  Trustee  Francis  Carvill  &  Son. 

"Witness  (Signed)  T.  W.  Dunn. 

"  5  Long  Lower  South  Gate,  London.'* 
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By  the  decree  it  went  to  the  referee  to  enquire  and  find:  *^^ 

Joins8 

1.  When  the  trust  funds  were  received  by  the  defendant,         v. 

or  if  not  received,  what  might,  with  due  diligence,  have  been    ^^^^' 

received.  Hanlngton  J. 

2.  The  amount  of  trust  fund  received,  or  which  might  with 
due  diligence  have  been  received. 

3.  Where  deposited  and  what  interest  received,  or  should 
be  allowed  for  the  same. 

4.  An  account  of  the  claims  and  charges  on  the  trust  fund, 
prior  to  the  claim  of  the  plaintiff,  arising  at  the  date  of  the 
acceptance  by  the  defendant  in  May,  1882,  of  the  order  of  28th 
February,  1882. 

On  the  hearing  before  the  referee,  there  appeared  to  have 
been  no  dispute  as  to  what  the  amounts  due  McKean,  Carvill 
and  McEean,  and  Carvill,  Sons  &  Co.  from  Chapman  were,  nor 
as  to  the  money  received  from  the  Washington  Insurance 
Company;  a  considerable  dispute  arose  as  to  the  claims  of 
Mr.  Thomson  and  some  counsel  fees  to  Messrs.  Barker  and 
Wetmore,  and  much  dispute  and  contest  was  had  on  the  proof 
of  what  was  received  and  by  whom  from  the  settlement  of  the 
suit  against  the  Delaware  Company. 

It  was  contended  for  the  plaintiff,  before  the  referee,  that  the 
whole  sum  received  from  the  Delaware  Company,  $2,250,  should 
be  charged  against  the  defendant  as  trust  funds  in  his  hands, 
aod  that  the  debt  owed  by  Chapman  to  F.  Carvill  &  Sons, 
£398  18s.  6d.,  sterling,  and  interest  since  October  SO,  1882, 
belonged  to  the  plaintiff  and  should  be  dealt  with  in  the  suit  as 
his  own,  under  the  assignment  to  Barker  and  Collier.  On  the 
other  hand  it  was  contended  for  the  defendant,  that  the  Delaware 
compromise  amount  was  not  trust  fund,  that  it  had  been  aban- 
doned by  the  plaintiff's  refusing  to  give  the  security  for  costs,  and 
bis  other  statements  and  actions,  and  abandoned  by  the  defend- 
ant, and  also  that  the  Carvill  claim  was  never  owned  by  the 
plaintiff;  nor  was  it  assigned  to  his  tiustees  as  such,  nor  was 
any  payment  therefor  made  out  of  the  trust  funds  of  the 
plaintiff's  estate;  that  Barker  and  Collier  still  own  it,  and  there 
V&8  no  allegation  or  proof  by  which  the  plaintiff's  claim  thereto 
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^^^  in  this  suit  could  be  supported.  In  fiBUJt,  that  when  the  decree 
joKBB  ^j^g  made  herein  and  long  afterwards  the  claim  was  still  owned 
mokbav.  by  Caryill  &  Sons,  and  still  is  in  Barker  and  Collier.  The 
Hantogton  J.  referee's  report  is  dated  the  81st  day  of  October,  1894,  and  by 
it  he  finds  that  the  defendant  is  to  be  charged  with  the  funds 
received  from  the  Providence  Washington  Insurance  Company, 
in  all  $7,886.26,  and  from  the  Delaware  Company,  $1,750,  and 
that  interest  would  be  allowed  against  the  defendant  on  these 
amounts  from  the  date  of  their  receipt,  and  that  from  these  are 
to  be  deducted,  as  chargeable  against  the  trust  fund,  items 
as  stated  in  detail  in  his  report,  amounting  in  all  to  $6,905,  less 
some  advances  of  $78.80,  leaving  a  balance  of  $6,481.88,  for 
which  interest  at  six  per  cent,  is  to  be  allowed;  that  prior  to 
the  acceptance  by  the  defendant  of  the  Belyea  order  in  May, 
1882,  of  the  order  of  28th  February,  1882,  defendant's  firms, 
CarvUl  and  McKean,  Saint  Joho,  and  Carvill  &  Son,  Liverpool^ 
had  advanced  Chapman  the  following  amounts :  at  Saint  John 
Branch,  $884;  from  Liverpool  office,  Carvill  &  Sons,  JS896  18s.  6d. 
sterling;  that  the  plaintiffs  trustees  are  owners  of  these  amounts 
of  $884  and  ^896  18s.  6d.  sterling,  and  that  the  defendant 
should  not  be  credited  with  them,  or  in  other  words  they  were  to 
go  to  the  plaintiffs  credit,  and  the  defendant  could  not  claim  to 
hold  trust  funds  to  meet  them  as  against  the  plaintiff,  and  as 
a  sequence  found  that  the  defendant  owed,  and  as  trustee  was 
liable  to  account  to  the  plaintiff  for,  the  balance  of  said  amounts 
$8,795.06,  as  appeared  by  the  statement  of  the  principal  sums, 
with  interest  added,  set  forth  in  his  report. 

The  referee's  report  is  not  excepted  to  by  the  appellant  in 
any  way,  and  therefore  stands  as  correct  so  far  as  he  is  con- 
cerned. The  respondent  took  exceptions  to  the  referee's  report, 
which  were  heard  before  Mr.  Justice  Tuck,  sitting  in  equity, 
who  allowed  the  exceptions,  and  it  is  from  his  judgment  this 
appeal  is  had.  The  first  and  one  of  the  principal  objections  to 
the  judgment  is  that  the  learned  Judge  finds  that  the  referee 
erred  in  determining  that  the  amount  $1,750,  received  by 
Mr.  Straton  from  the  Delaware  Company  was  trust  funds,  and 
the  defendant  was  liable  to  the  plaintiff  therefor.  In  this  find- 
ing I  entirely  agree.  It  appears  to  me  that  the  defendant  was, 
by  the  plaintiffs  letter  and  conduct,  entirely  justified  in  aban- 
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doning  the  claim  and  directing  no  further  proceedings  as  he       ^^^ 
did.    The  defendant  personally  had  no  interest  in  it :  the  suit      '^^^'^ 
could  not  proceed  without  security  for  costs  being  given,  and    mokjbav. 
the  plaintiff  was  the  cestui  qus  trusty  an  experienced  business  Hanington  j. 
man. 

The  responsibility  for  costs  was  a  serious  one.  The  plaintiff 
Imew  substantially  how  the  suits  stood  and  their  results,  and 
had  the  aid  of  experienced  counsel,  whose  advice  he  no  doubt 
followed,  and  under  all  these  circumstances  he  refused  to  take  any 
risk  or  to  give  security — not  only  so,  he  cautioned  the  defendant 
against  and  forbade  his  taking  any  money  in  his  hands  as  trustee 
to  carry  on  the  suit,  and  when  he  was  by  the  defendant's  letter 
of  the  27th  August,  1886,  informed  as  to  how  the  defendant 
understood  his  refusal,  he  never  replied,  nor  did  he  inform  the 
defendant  that  he  expected  him  to  go  on  with  the  suit.  That  a 
trustee  can  be  compelled  to  allow  his  name  to  be  used  in  a  suit, 
but  only  on  indemnity  been  given:  see  Lewin  on  Trusts  (7th 
ed.),  724;  Foley  v.  BumeU  (1).  I  think  the  appellant  is 
estopped  by  his  conduct  in  refusing  to  give  security  and  forbid- 
ding the  respondent  to  proceed,  or  to  incur  liability  as  trustee, 
or  to  use  trust  funds.  He  acquiesced  in  a  stay  which  the 
company  had  procured.  I  think  the  respondent  did  what  was 
quite  proper  and  his  duty  when  he  asked  the  plaintiff  to  get 
the  security,  and  that  the  advice  of  his  then  counsel  Mr.  Barker 
was  quite  correct,  and  the  defendant  was  quite  justified  in 
abandoning  it  to  Chapman,  who  had  claimed  all  through,  and 
then  claimed  he  was  entitled  to  a  balance  of  the  proceeds  of  the 
insurance  policies. 

It  was  admitted  on  the  argument  by  the  plaintiff's  counsel, 
that  the  defendant  was  quite  justified  in  abandoning  the  claim, 
but  contended  that  he  could  not  abandon  it  to  Chapman  or  any 
one  else. 

I  cannot  appreciate  the  measure  of  responsibility  of  a  trustee 
on  any  such  scale.  Surely,  if  he  is  justified  in  abandoning  it, 
he  is  not  responsible  if  any  one  takes  it  up,  and  he  has  nothing 
further  to  do  with  it  and  treats  it  as  abandoned  by  him. 

If  the  plaintiff  treated  it  as  a  wreck  and  as  not  worth 
following  and  salving,  he  cannot  blame  his  trustee  if  he  thought 

(1)  1  B.  C.  C.  274.  ^ 
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^^^  SO  too  and  acted  on  it.  A  master  could  scarcely  be  held 
joNiB  responsible  to  his  owners  for  abandoning  and  not  saving  his 
McKEAir.  ship  if  the  owner  informed  him  she  was  a  wreck  and  not  worth 
Hanfaigton  J.  any  expense,  and  cautioned  and  forbade  him  against  any 
expenditure  to  save  her :  how  much  more  so  as  between  trustee 
and  a  cestui  que  trust  under  the  circumstances  of  this  case.  It 
is  urged  before  us  that  as  Mr.  Straton,  who  had  been  defendant's 
solicitor,  went  on  with  the  suit  for  Chapman,  he  was  still  the 
defendant's  solicitor,  and  as  such  the  defendant  is  answerable 
for  the  result  of  his  labors,  and  entitled  by  the  relation  that  had 
existed  between  him  and  Straton  in  the  inception  of  the  suit,  to 
receive  the  benefit  of  his  acts,  and  of  course  it  would  follow 
that  he  is  also  responsible  for  his  acts.  On  what  principle  and 
for  what  reason  does  either  result  follow  ?  On  the  principle  of 
employer  and  services  employed,  it  is  enough  to  say  that  that 
relation  did  not  exist  after  the  abandonment  by  the  plaintiff 
and  defendant  both.  If  we  follow  up  the  illustration  of  salving 
would  any  such  result  ensue?  If  any  owner  of  a  stranded 
vessel  (and  it  would  apply  to  any  other  property  in  an 
apparently  useless  state),  at  the  home  port  of  both  owner  and 
master,  abandons  the  vessel  as  a  wreck  and  informs  his  master 
and  crew  of  the  fact,  and  tells  him  he  will  not  incur  any 
expense  and  not  to  attempt  to  save  her,  would  not  the  obligation 
to  attempt  to  salve,  which  always  rests  on  the  master  and  crew 
while  they  remain  such,  be  removed,  and  if  any  one  else 
interested  or  even  disinterested  offered  to  employ  the  master 
and  crew  to  go  on  and  salve  for  him,  could  they  not  lawfully 
and  properly  be  so  employed,  and  if  they  succeed  would  not 
the  vessel  belong  to  those  who  risked  and  spent  their  money 
and  time  in  salving  ?  Could  the  original  owner,  after  the  vessel 
was  salved,  claim  her?  I  think  he  certainly  could  not.  As  I 
have  said,  I  think  both  on  principle  and  authority  a  trustee  is 
entitled  to  ask  and  receive  an  indemnity  for  costs,  or  to  be 
provided  such  security  by  a  cestui  que  trust  before  his  name  can 
be  used,  in  such  case  as  this,  and  if  refused  is  exonerated  from 
such  responsibility  as  to  the  results:  see  Lewin  on  Trusts 
(7th  ed.),  725 ;  Fletcher  v.  Fletcher  (1). 

(1)  4  Hare  78. 
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Here,  the  plaintifl^  as  I  have  said,  is  a  man  of  well  matured  "'^ 
mind,  of  great  mercantile  and  other  experience,  which  is  a  very  ^^^'^ 
important  element  in  a  case  of  this  kind.  He  was  fully  ac-  Mcximr. 
quainted  with  the  facts  and  circumstances  of  the  claim,  trial,  Han^gton  j. 
and  non-suit  in  the  case  at  law,  and  well  understood  the  matters 
involved  when  he  was  asked  for  and  refused  to  give  security 
for  costs,  or  to  allow  the  defendant  as  trustee  to  take  any 
action  in  equity  to  recover  on  the  policy  which  at  law  had  been 
declared  invalid.  In  such  cases  I  think  the  principle  is  clear, 
that  he  cannot  complain  of  the  trustee's  not  proceeding.  His 
conduct  is  an  acquiescence  and  estops  him  from  now  saying  his 
trastee  was  guilty  of  a  breach  of  trust  in  abandoning  the  equity 
proceedings.  This  doctrine  is  based  on  common  sense  and  right 
and  is  supported  by  cases  from  Walker  v.  SymondM  (1)  down, 
and  in  fact  by  cases  before  that.  A  ccBtui  que  tnut  cannot  com- 
plain that  there  is  a  breach  of  trust  as  to  him  in  the  trustee's 
not  doing  a  thing  if  he  hhnself  prevents  it,  or  acquiesces  in  its 
not  being  done,  or  that  it  was  not  done  if  the  non-«tction  was 
with  his  concurrence:  Lewin  on  Trusts  (7th  ed.),  786;  Mundh 
V.  Cockerell  (2) ;  Farrant  v.  BlaneJffard  (8).  The  result  of  the 
plaintiff's  action  in  refusing  to  provide  the  security  for  costs, 
and  cautioning  the  defendant  as  he  does  in  his  letter  is,  un- 
donbtedly,  I  think,  to  establish  acquiescence  and  concurrence 
in  the  abandonment,  and  if  so  that  ends  his  claim.  The  effect 
of  concurrence  is  not  lessened  in  any  way  so  far  as  the  decisons 
go,  and  it  is  a  fact  perhaps  worthy  of  note  that  the  Legislature 
has  in  the  Statute  of  Limitations  expressly,  by  s.  24  of  c.  84, 
guarded  against  interfering  with  the  well  established  effect  of 
acquiescence  even  by  inference.  Courts  of  Equity  upon  refusal 
of  persons  to  participate  in  expenditure  necessary  to  secure  a 
right  or  object,  refuse  to  compel  those  incurring  such  expendi- 
ture to  allow  those,  having  so  refused,  to  participate  in  the 
profitable  results:  see  Norway  v.  Bowe  (4),  and  the  case  of 
8eiJwu»e  v.  ChriMtian  therein  referred  to.  That  was  a  case  of 
mines  where  the  owners  of  certain  shares  refused  to  contribute 
to  the  expense  of  working,  etc.,  and  on  its  being  carried  on  to  a 
successful  result  by  the  other  owners,  the  Court  refused  to  allow 


(1)  3  Swans.  70. 

(2)  5  M.  &  Cr.  214. 


(3)  1  DeG.,  J.  k  8.  107. 

(4)  19  Vesey  144. 
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^^^       the  delinquent  shareholders  to  have  the  benefit  even  though  the 

JOVB8      proceedings  taken  to  declare  their  shares  forfeited  as  delinquent 

mckeajt.    were  entirely  void. 

Hanington  J.      The  Same  principle  no  doubt  applies  at  law  as  to  the  right  to 

an  indemnity.    Take  the  case  of  a  sheriff:  there  is  authority  for 

holding  that  while  it  is  the  duty  of  a  sheriff  to  seize  and  take 

property  in  the  defendant's  possession,  under  an  execution  in 

his  hands  against  such  defendant,  yet  such  sheriff  is  relieved 

from  liability  for  not  doing  so  if  he  has  demanded  and  the 

plaintiff  has  refused  to  give  him  an  indemnity  for  so  doing :  see 

10  American  and  English  Encyclopedia  of  Law,  422,  note  1. 

The  defendant  here  did  not  ask  an  indemnity  personally  against 

his  own  costs,  he  only  asked  to  be  placed  in  a  position  to  let 

the  cause  proceed. 

I  think  he  would  have  had  a  right  to  abandon  had  the 
plaintiff  refused  to  allow  him  to  carry  on  the  suit  with  trust 
funds  against  which  he  cautioned  him  —  much  more  so  when 
he  refused  to  get  the  necessary  security  for  costs  ordered  by 
the  Judge.  Lewin  on  Trusts  (7th  ed.),  p.  820,  says:  **In  cases 
where  there  exists  a  mere  shadow  of  doubt  as  to  the  rights  of 
the  parties  interested,  and  it  is  highly  improbable  that  any  ad- 
verse claim  will  in  fact  be  ever  advanced,  the  protection  of  the 
trustee  may  be  provided  for  by  substantial  bonds  of  indemnity. 
"  In  general,  however,  a  bond  of  indemnity  is  a  very  unsatis- 
factory safeguard,  for  when  the  danger  arises  the  obligors  are 
^^  often  found  insolvent,  or  their  assets  have  been  distributed.'' 
Again :  ^^A  trustee  cannot  be  expected  to  incur  the  least  risk, 
and  therefore  if  the  equities  be  not  perfectly  clear  he  should 
decline  to  act  without  the  sanction  of  the  Ck)urt,  and  he  will 
be  allowed  all  costs  and  expenses  incurred  by  him  in  an  appli- 
cation for  that  purpose.*' 

The  other  most  important  point  involved  in  this  appeal  is 
the  disallowance  of  the  referee's  finding  as  to  the  amount  of 
Carvill  &  Sons'  account  in  favor  of  the  plaintiff.  The  referee 
after  setting  out  the  assignment  by  Gliddon,  proceeds  thus: 
^^  The  plaintiff's  trustees  are  still  the  owners  of  said  accounts,  and 
therefore  the  defendant's  contention  that  they  are  his  cannot 
be  allowed."  This  finding  I  think  cannot  be  supported  for 
several  reasons.    The  assignment  to  iBelyea  ^  Co.  in  April, 
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1882,  says  that  they  are  to  be  entitled  to  any  balance  of  the       ^^^ 
funds  after  payment  of  amounts  due  to  Carvill,  McKean  &  Co.      •'®™ 
and  F.  Carvill  &  Sons:  therefore  the  funds  are  to  be  retained  in    mckbaj. 
the  defendant's  hands  until  those  amounts  whatever  they  may  Haningtonj. 
be  are  asked  for,  or  claimed  by  those  persons,  or  some  one 
properly  representing  them — some  one  in  a  position  to  properly 
discharge  them  to  the  defendant.    This,  I  think,  the  plaintiff  has 
not,  either  by  his  pleadings  or  the  evidence,  shown  himself  to  be. 

It  is  clear  those  creditors  themselves  or  their  ofiScial  assignee 
owned  and  held  them  until  August,  1887,  over  four  years  after 
this  suit  was  brought,  and  nearly  two  years  after  the  decree 
and  reference  herein.  There  is  no  supplemental  bill  filed,  or 
any  other  pleading  claiming  any  of  those  amounts  for  the 
plaintiff,  nor  is  there,  until  the  hearing  on  the  reference,  any 
evidence  of  their  having  been  assigned  to  any  one.  That,  I 
think,  is  an  answer  to  the  plaintiff's  claim  to  them,  or  that  the 
plaintiff  can  claim  them  in  thi$  9uit.  Another  clear  answer  to 
plaintiff's  claim,  I  think,  is  that  there  is  no  allegation  in  the 
pleadings  or  elsewhere  on  record,  or  any  proof  that  Messrs. 
Barker  and  Collier  paid  for  them  out  of  the  trust  funds  or 
purchased  them  as  trustees — in  fact,  the  assignment  on  its  face 
contradicts  any  such  purchase ;  it  declares  the  purchase  to  be 
obioluteljf  far  their  own  use  and  benefit^  and  that  they  are  to 
collect  *^  at  their  own  risk  and  expense.'^  How  can  the  plaintiff 
claim  they  are  his?  Could  he  discharge  them?  If  the  de- 
fendant were  served  with  that  assignment  or  a  notice  of  it  and 
its  terms,  and  afterwards,  if  he  had  the  funds  sufficient,  paid 
the  money  to  the  plaintiff,  would  such  payment  under  the 
pleadings  and  evidence  now  before  us  be  an  answer  to  an  action 
or  claim  by  Messrs.  Barker  and  Collier  or  their  representatives 
that  the  money  should  be  paid  them?  I  think  not.  If  it  were 
left  to  conjecture,  I  think  we  could  readily  understand  why  the 
assignment  was  made  to  them  personally  and  paid  for  out  of 
their  own  moneys,  but  it  is  not  so  left,  for  the  assignment  is 
clear  and  distinct  in  its  terms  and  admits  of  no  doubt. 

It  was  contended  on  the  appellant's  behalf  that  the  amounts 
due  Carvill,  McKean  &  Co.  and  F.  Carvill  &  Sons  were  not 
proved  before  the  referee.  I  think  it  was  clearly  admitted  what 
they  were  and  no  dispute  existed  as  to  that  before  the  referee ; 
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*^^       the  only  dispute  being,  not  as  to  their  amount,  but  solely  as  to 

joHBB      ^Yxo  should  have  credit  for  it  in  the  account  to  be  made  up  by 

mckbajt.    the  referee,  and  the  referee  has,  without  any  objection  before  him 

Hanington  J.  as  to  their  amount,  found  and  determined  what  it  was,  and  his 

report  not  being  excepted  to  by  the  appellant,  ipso  facto  stands 

confirmed  as  to  the  amount,  and  we  are  bound  to  deal  with  it 

at  the  amount  he  found  it  was,  and  it  is  too  late  now,  so  far  as 

it  affects  this  appeal,  for  the  appellant  to  question  what  that 

amount  is  or  to  say  it  is  less  or  more. 

I  also  agree  with  the  learned  Judge's  finding  as  to  interest, 
and  the  f  278.80  paid  Mr.  Thomson,  and  the  $200  advanced  by 
Mr.  Chapman,  which  was  recouped  to  him  and  ordered  by  the 
consent  of  the  parties  to  be  paid  out  of  Court  for  expenses  of 
the  suits. 

Also  as  to  interest  thereon,  which  items  I  will  not  discuss  in 
detail,  especially  as  reasons  I  think  sufficient  are  given  in  the 
judgment  appealed  from.  The  appeal  will  be  dismissed  with 
costs. 

Vanwabt  J.  concurred. 

Sib  John  C.  Allen  C.J.,  Tuck  and  Babkbb  JJ.  took  no 
part. 

Appeal  dismisied  with  eogts. 

Hanington,  J.  There  is  also  a  cross  appeal  by  the  defendant 
below,  against  the  decree  of  Mr.  Justice  Tuck,  sitting  in  equity, 
on  the  hearing  of  exceptions  taken  by  the  appellant,  to  the 
referee's  report,  which  was  in  the  respondent's  favor.  The 
learned  Judge  on  the  hearing  allowed  the  exceptions,  reversed 
the  finding,  and  ordered  the  plaintiff's  bill  to  stand  dismissed. 

He  also  ordered  that  there  would  be  no  costs  to  either  party 
on  the  reference  to  take  the  accounts,  etc.,  before  the  referee. 
The  appellant  claims  to  be  allowed  his  costs  of  such  reference, 
as  he  ultimately  succeeded  in  his  contention  before  the  referee. 
On  the  argument  I  suggested  that  hearing  on  exceptions  was  not 
the  usual  or  proper  time  to  deal  with  such  costs,  and  referred  to 
1  Grant's  Chancery  Practice,  434,  and  the  case  of  OgdenY.  Wilson^ 
before  the  late  Chief  Justice,  where,  in  a  suit  for  partition  and 
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account,  after  full  discussion  on  the  final  hearing,  the  costs  of       ^^^ 
the  reference  were  ordered  to  be  paid  by  the  plaintifE^  although      ^^^'^ 
there  was  a  small  balance  found  in  his  favor.    I  am  still  of    mckxait. 
opinion  such  costs  are  to  be  adjudicated  on,  and  determined  at  Hanington  j. 
the  final  hearing,  and  ordinarily  cannot  be  dealt  with  on  a 
judgment  on  exceptions  to  a  referee's  report.    However,  on 
examination  of  the  printed  case,  it  appears  to  have  been  agreed 
by  the  parties  that  the  hearing  in  this  matter  was  in  the  nature 
of  a  final  hearing,  and  therefore  the  learned  Judge  would  have 
the  right  to  determine  as  to  the  costs  of  reference,  which  he 
has  done. 

I  cannot  see  that  his  determination  not  to  allow  costs  to 
either  party  interferes  with  any  principle.  He  has  the  discretion 
generally  in  relation  to  costs,  has  exercised  it,  and  his  conclusions 
are,  I  think,  quite  justified  under  all  the  circumstances,  and 
therefore  his  decree  in  this  respect  should  not  be  disturbed. 
This  appeal  should  also  be  dismissed  with  costs. 

Landby  and  Vanwabt  JJ.  concurred. 

CroM9  appeal  di9mis9ed  mth  costs. 
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^^  Ex  PARTB  RAYWORTH. 

JtmelO. 

Conviction — Canada  Temperance  Act — Excess  in  costs  not  excess  of 
jurisdiction — Certiorari, 

An  allowance  of  costs,  under  a  conviction  for  a  violation  of  the  Canada 
Temperance  Act,  beyond  what  is  allowed  by  the  tariff  of  fees  under  s.  871  of 
the  Criminal  Code,  1892,  is  not  such  an  excess  of  jurisdiction  on  the  part  of 
the  magistrate  as  to  justify  quashing  the  conviction. 

In  this  case  an  order  nisi  for  certiorari  was  granted  by 
Mr.  Justice  Landry,  in  vacation,  to  remove  a  conviction  made 
by  Walter  CahiD,  Stipendiary  Magistrate  for  the  County  of 
Westmorland,  against  the  applicant,  for  keeping  liquor  for  sale 
contrary  to  the  provisions  of  the  second  part  of  the  Canada 
Temperance  Act,  with  a  view  of  quashing  the  same,  on  the 
following  ground:  That  the  magistrate  exceeded  his  jurisdiction 
in  awarding  costs  in  excess  of  the  table  of  fees  prescribed  by 
the  Act. 

April  15, 1896.    McCvlly^  shewed  cause,  and 

D.  Oranty  supported  the  order. 

The  following  authorities  were  relied  upon :  Ex  parte  Howard 
(1);  Regina  v.  Brown  (2),  Ex  parte  Mowrey  (8),  Regina  v.  Rose 
(4),  Byrne  v.  Arnold  (5). 

Cur.  adv.  vuU. 

The  following  judgment  was  now  delivered  by 

Tuck  C.J.  This  is  an  application  for  a  certiorari  to  bring  up 
a  conviction  made  by  Walter  Cahill,  Stipendiary  Magistrate  for 
the  County  of  Westmorland,  against  Bill  C.  Ray  worth  for  keep- 
ing intoxicating  liquor  for  sale,  in  violation  of  the  second  part 
of  the  Canada  Temperance  Act. 

An  order  nisi  was  granted  by  Mr.  Justice  Landry,  returnable 
at  Easter  Term. 

The  only  ground  put  forward  for  the  order  was  that  the 
magistrate  exceeded  his  jurisdiction  by  directing  the  defendant 

(1)  32  N.  B.  237.  (3)  3  AU.  276. 

(2)  16  0.  R.  41.  (4)  22  N.  B.  309. 

(5)24N.B.161.  T 
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to  pay  costs  in  excess  of  those  allowed  by  the  tariff  fees  under  *^^ 
8.  871  of  the  Criminal  Code.  The  costs  were  taxed  at  thirty-  jg^f^JJ^^^ 
three  dollars  and  five  cents.  The  alleged  excess  is  chiefly  for 
witness  fees,  and  the  complaint  is  made  that  mileage  is  taxed 
for  the  constable  serving  subpoenas  on  a  number  of  witnesses, 
all  of  whom  resided  on  the  same  route  of  travel  within  a  few 
miles  of  each  other,  and  who  could  have  been  served  by  any 
person  on  one  trip  or  journey  from  Sackville,  without  in  so  doing 
travelling  more  than  thirty  miles  each  way.  Costs  are  taxed 
for  travel  in  serving  each  witness.  It  may  be  that  in  strictness 
of  law  the  costs  were  properly  taxed,  but  it  does  seem  unreason- 
able that  if  on  the  one  day  and  on  the  same  route  of  travel  a 
constable  served  six  or  seven  witnesses  with  summons,  he  should 
receive  separate  mileage  for  each  witness. 

But  I  am  prepared  to  decide  this  on  the  grounds  that  even  if 
the  costs  are  taxed  in  excess  of  what  is  authorized  by  the  code, 
the  jurisdiction  of  the  magistrate  is  not  thereby  affected. 

There  are  conflicting  decisions  of  this  Court  on  that  point. 
In  Hx  parte  Baurque  (1),  it  is  decided,  as  stated  in  the  head  note, 
that  it  is  an  excess  of  jurisdiction  in  a  conviction  under  the 
Canada  Temperance  Act  to  award  costs  other  than  those  pro- 
vided by  52  Vict.,  c.  45,  s.  2.  Judge  Palmer  is  reported  to  have 
delivered  a  short  judgment  in  that  case,  in  which  Sir  John  C. 
Allen  C.J.,  King  and  Tuck  JJ.  are  said  to  have  concurred.  I 
have  no  recollection  of  that  decision. 

In  Hx  parte  Howard  (2),  decided  more  than  two  years  after 
Ex  parte  Bourque^  the  same  point  came  up,  and  I  delivered  the 
judgment  of  the  majority  —  Fraser,  Tuck  and  Hanington  J  J., 
Palmer  and  King  JJ.  dissenting.  In  ^  parte  Howard  the 
judgment  is,  that  charging  excessive  costs  is  not  a  ground  for 
quashing  a  conviction.  I  adhere  to  that  opinion  for  the  reasons 
given  in  the  judgment. 

I  think  the  order  must  be  discharged. 

Hanington,  Babkeb  and  Yanwabt  J  J.  concurred. 

Landby  and  McLeod  J  J.  took  no  part. 

Order  dUeharged. 

(1)  31  N.  B.  609.  (2)  32  N.  B.  237.  ^ 
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1896.  Ex   PARTE   BOWES. 


«/tmelO. 


Municipality  op  Westmorland,  Garnishee. 

Oa/mishee  order — Certiorari  —  Exemption  of  wages — Estoppel — Act 
Jfi  Vict.,  0,  17,  8,  SS  —  Coats,  by  whom  taxed. 

The  salary  for  services  for  deputy  sherifif  and  gaoler  cannot  be  termed  '*  wages" 
so  as  to  entitle  to  exemption  of  twenty  dollars  under  45  Yict.,  c.  17,  b.  33. 

The  judgment  debtor  in  an  application  to  set  aside  garnishee  proceedings 
having  denied  any  wages  were  due  him  from  the  garnishee,  would  be  there- 
after estopped  to  claim  any  exemption  for  wages  due. 

It  is  no  gpx>und  for  certiorari  that  the  County  Court  Judge  ordered  the  costs  of 
the  garnishee  order  and  application  to  be  taxed  by  the  clerk  of  the  Supreme 
Court  instead  of  taxing  them  himself. 

In  Trinity  Term,  1894,  a  rule  nisi  was  granted  calling  upon 
W.  Wilberforce  Wells,  Judge  of  the  County  Court  of 
Westmorland,  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  Court  a  certain  order  made  by 
him  for  the  payment  of  money  under  the  provisions  of  the  Act 
of  Assembly,  46  Vict.,  c.  17,  the  Act  to  provide  for  garnishee 
or  trustee  process. 

The  grounds  upon  which  the  rule  was  granted  and  the  facts 
are  fully  set  out  in  the  judgment  of  His  Honor  the  Chief  Justice. 

April  16,  1896.  George  F.  Gregory,  Q.C.,  and  M.  G.  Teed 
supported  the  rule. 

Chandler^  on  behalf  of  the  Municipality  of  Westmorland. 

The  following  authorities  were  relied  upon:  Paley  on  Con- 
victions (7th  ed.),  172;  Bex  v.  Sweet.  0.^  Bex  v.  Maulden  (2), 
Bex  V.  St.  Nicholas  (8),  Macfie  v.  Biitchinson  (4),  Gordon  v. 
Jennings  (5),  In  re  Bailey  (6),  Sleeman  v.  Barrett  (7),  Mayor  of 
Saint  John  v.  Patchell  (8),  Ex  parte  Walter  (9) ;  Smith's  Master 
and  Servant,  701,  note  n  ;  Forsythe  v.  Canniff  (10),  BUey  v. 
yforden  (11),  Ingram  v.  Bowes  (12). 

Cur.  adv.  vult. 

(1)  9  East  26.  (7)  10  Jur.  N.  S.  476. 

(2)  8  B.  &  C.  78.  (8)  22  N.  B.  176. 

(3)  3  A.  &;  E.  79.  (9)  42  L.  J.  Bank.  49. 

(4)  12  Ont.  P.  R.  167.  (10)  20  Ont.  478. 

(5)  9  Q.  B.  D.  45.  (11)  18  L.  J.  Ex.  120. 

(6)  18  Jur.  930.  (12)  26  L.  J.  Q.  B.  319.^^1^ 
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The  following  judgments  were  now  delivered :  ^^^ 


Ex  parte 
B0WS8. 

TuekO^. 


Tuck  C.J.  In  Trinity  Term,  1894,  a  role  nm  was  granted 
by  this  Court,  calling  upon  W.  Wilberforce  Wells,  Esquire, 
Judge  of  the  County  Court  of  Westmorland,  to  shew  cause  why 
a  writ  of  certiorari  should  not  issue  to  remove  into  this  Court 
a  certain  order  made  by  him  in  a  suit  wherein  Richard  Wilson, 
Junior,  is  plainti£F,  and  J.  Albert  Bowes  is  defendant,  and  the 
Municipality  of  Westmorland  is  garnishee  under  the  Oamishee 
Act,  with  a  view  to  quashing  the  same.  Cause  was  shown  at 
Easter,  1896. 

The  grounds  upon  which  the  rule  was  granted  were :  firstly, 
Uiat  the  garnishee  order  did  not  exempt  wages  due  the  judgment 
debtor  for  his  personal  labour  and  services  on  a  hiring,  to  the 
extent  of  twenty  dollars,  as  provided  by  45  Vict.,  c.  17,  s.  88, 
the  Act  to  provide  for  garnishee  or  trustee  process;  and  secondly, 
because  the  County  Court  Judge  ordered  the  costs  of  the 
garnishee  order  and  application  to  be  taxed  by  the  clerk  of  the 
Supreme  Court,  whereas  the  Judge  himself  should  have  taxed 
the  costs. 

It  appears  from  the  affidavit  of  J.  Alonzo  Bowes  that  in 
January,  1894,  he  was  deputy  sheriff  of  the  County  of 
Westmorland,  and  in  that  capacity  had  charge  of  the  common 
gaol  at  Dorchester  in  that  County,  and  of  all  persons  confined 
in  said  gaol  for  crimes  and  misdemeanors,  and  that  as  such 
deputy  and  keeper  he  was  paid  by  the  municipality  of  the 
County  of  Westmorland;  that  on  the  6th  of  January,  1894, 
the  municipality  made  an  order  to  pay  him  9368.23  then  due 
him  as  such  deputy  sheriff  and  gaoler,  and  that  on  the  6th  of 
Januaiy,  1894,  he  received  from  the  secretary  of  the  municipality, 
A.  E.  Oulton,  a  cheque  on  the  Merchants'  Bank  of  Halifax  for 
1368.25,  and  indorsed  it  to  Hickman  &  Masters;  that  on 
the  8th  of  January  he  was  served  with  the  attaching  order, 
before  mentioned,  dated  the  4th  day  of  January;  that  the 
said  cheque  was  in  full  payment  of  all  debts  due  him  from  the 
municipalily;  and  that  there  was  no  debt  due  him  from  the 
mmiicipality  when  served  with  the  attaching  order.  This 
affidavit  was  sworn  to  on  the  19th  of  January,  1894. 

On  the  24th  of  January,  1894,  Judge  WeUs  of  the  County 
Court  of  Westmorland,  granted  a  summons  calling  upon  the^^^^T^ 
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law.       plaintiff  Wilson  to  shew  cause  why  the  attaching  order  should 

Exparu     ^^^^  y^^  g^^  asidc,  and  why  the  debt  attached  should  not  be 
Bowes.  '  •' 

released,  which  summons  the  said  Judge,  after  hearing  argu- 
ment afterwards,  on  the  16th  of  February,  1894,  discharged. 
From  the  a£Bdavit  of  Mariner  G.  Teed,  barrister-«t-law,  and 
counsel  for  Wilson,  it  appears  that  at  the  return  of  the  summons 
it  was  argued,  among  other  things,  that  the  garnishee  order 
should  be  varied  so  as  to  exempt  twenty  doUars  for  wages,  and 
the  Judge  refused  to  vary  the  order  or  exempt  the  twenty 
dollars,  and  there  has  been  no  appeal  against  the  Judge's  order 
dismissing  the  summons ;  that  afterwards  an  order  was  granted 
by  Judge  Wells  calling  upon  the  garnishee  to  shew  cause  why 
it  should  not  pay  the  money  to  Wilson ;  that  this  application  was 
resisted  by  Bowes  on  substantially  the  same  grounds  as  before 
taken,  including  the  exemption  of  twenty  dollars ;  that  the  Judge 
of  the  County  Court,  after  argument,  decided  that  Wilson  was 
entitled  to  the  order  for  payment,  but  would  not  sign  the  order 
for  payment  until  the  following  Friday,  to  enable  Bowes  to  take 
such  steps  or  proceedings  as  he  might  be  advised;  and  further, 
that  the  County  Court  Judge  informed  Mr.  Teed  that  among 
other  grounds  upon  which  he  based  his  refusal  to  exempt 
twenty  dollars  was  this  one :  that  Bowes  had  twice  sworn  that 
it  was  all  paid,  and  therefore  he  could  not  exempt  it  as  wages 
within  the  Act;  that  Bowes  afterwards  and  before  the  said 
order  had  been  signed,  obtained  an  order  nUi  for  a  prohibition 
to  prohibit  the  said  County  Court  Judge  from  further  proceed- 
ing with  the  garnishee  matter;  and  that  this  order  niri  was  argued 
at  Easter  Term,  1894,  and  discharged,  and  at  the  argument  it 
was  contended  on  behalf  of  Bowes  that  the  twenty  dollars 
should  be  exempted,  and  prohibition  should  go  at  least  as  to 
that. 

On  the  24th  of  April,  1894,  and  after  the  order  nisi  for  pro- 
hibition had  been  discharged,  the  municipality  paid  Wilson  the 
said  sum  of  1358.28. 

There  is  an  affidavit  of  Early  Kay,  warden  of  the  municipality 
of  Westmorland,  that  David  Grant,  a  solicitor,  threatened  suit 
against  the  municipality,  on  behalf  of  one  Macintosh,  to  recover 
the  amount  of  this  cheque,  issued  to  Bowes,  but  that  no  suit 
has  ever  been  commenced. 
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S.  Edgar  Wilson,  the  present  secretary  of  the  manicipality,  _ 
makes  an  affidavit  that  this  cheque  has  never  been  paid,  and     ^^^ 
that  he  believes  it  was  lately  in  the  hands   of  Alexander    ,.^^^j 

Macintosh,  the  father-in-law  of  Bowes;  that  by  resolution  of      

the  County  Council  all  cheques  issued  by  the  municipality  are 
required  to  be  countersigned  by  the  treasurer,  and  no  cheques 
have  ever  been  paid  by  any  bank  without  being  so  counter- 
signed; and  that  the  cheque  in  favor  of  Bowes  was  not  so 
countersigned. 

It  is  contended  on  behalf  of  the  plaintiff,  Wilson,  that  Bowes 
is  estopped  from  setting  up,  on  this  application,  that  twenty 
dollars,  alleged  to  be  due  for  wages,  should  be  exempted  from 
garnishment,  because  that  question  has  already  been  argued  and 
decided ;  that  it  is  re$  adjudieata.  It  is  clear  from  the  affidavit 
of  Mr.  Teed,  which  stands  uncontradicted,  that  this  very 
question  of  exemption  was  twice  argued  before  the  County 
Court  Judge,  who  refused  to  grant  the  exemption,  on  the 
ground  that  Bowes  himself  had  sworn  that  the  municipality 
owed  him  nothing;  that  he  had  been  paid.  No  appeal  was 
taken  from  Judge  Wells's  order.  Again,  on  the  argument  of 
the  order  niri  for  a  prohibition,  it  was  strongly  urged  that  the 
attaching  order  was  bad,  because  it  did  not  exempt  twenty 
dollars  for  wi^es.  This  Court  discharged  the  order  nin^  and 
thereby,  I  think,  decided  this  very  point.  So  it  seems  that  the 
matter  was  twice  argued  before  Judge  Wells,  and  twice  decided 
by  him,  and  was  once  argued  before  this  Court  and  virtually 
decided  in  the  prohibition  proceedings.  Upon  this  statement 
of  facts,  I  incline  to  the  opinion  that  as  regards  the  twenty 
dollars  the  defendant  Bowes  is  estopped. 

Then  it  is  said  that  the  Judge  of  the  County  Court  should 
have  taxed  the  costs,  and  that  he  should  not  have  ordered  the 
costs  to  be  taxed  by  the  clerk  of  the  Supreme  Court.  Even  if 
that  is  so,  I  think  the  writ  of  certiorari  ought  not  to  issue 
on  that  ground  alone,  as  the  defendant,  Bowes,  does  not  appear 
to  have  suffered  any  damage  by  reason  of  the  costs  having  been 
taxed  by  the  clerk.  This  Court  may  exercise  a  discretion  as  to 
granting  the  writ,  unless  the  order,  sought  to  be  quashed,  was 
made  wholly  without  jurisdiction.  But  I  am  not  at  all  sure 
(hat  the  costs  were  not  properly  taxed.   Section  13  of  c.  17  enacts 
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^^'       that  the  garnishee  shall  have  his  reasonable  costs,  out  of  the 
^owBsf     ®^°^  ^^  ^^  hands,  when  he  sets  up  no  defence ;  and  subject  to 
^j,^jjj^j     this  provision  the   costs  of  all  the  parties  shall  be   in   the 
discretion  of  the  Judge,  who  may  make  the  order  that  execu- 
tion issue  for  the  same.    And  again  by  s.  86  it  is  enacted  that 
the  table  of  fees,  as  provided  by  c.  119  of  the  Con.  Stat,  to 
be  had  under  said  c.  43  of  garnishee  or  trustee  process,  shall 
apply  to  this  Act,  and  all  proceedings  had  thereunder ;  and  the 
Supreme  Court  is  empowered  to  amend  or  rescind  such  table  of 
fees.     The  suit  is  in  the  Supreme  Court,  and  I  do  not  see  why 
the  costs  ordered  by  the  Judge  of  the  County  Court  may  not 
be  taxed  by  the  clerk  of  the  Supreme  Court.     There  is  no 
provision  in  c.  17  requiring  the  Judge  to  tax  them. 

Mr.  Chandler  appeared  for  the  municipality  and  contended 
that  the  cheque  given  to  Bowes  was  not  a  payment,  and  also 
that  the  amount  due  him  was  not  for  wages  within  the  chapter 
17.  It  is  not  necessary,  with  my  view  of  this  case,  to  discuss 
whether  or  not  the  cheque  given  to  Bowes  was  a  payment. 

If  I  had  to  decide  the  point  as  to  wages,  I  should  not,  as  at 
present  advised,  be  prepared  to  say  that  the  $150  charged  by 
Bowes  as  salary  from  July  1st  to  December  81st,  1898,  are 
wages  within  the  statute.  It  must  be  wages  due  the  judgment 
debtor,  for  his  present  services  and  labour  on  a  hiring.  Bowes 
was  deputy  sheriff  and  keeper  of  the  gsiol.  It  does  not  appear 
that  he  was  hired  by  the  municipality ;  nor  does  it  appear  that 
there  was  the  relation  of  master  and  servant  between  him  and 
the  municipality.  The  County  Council  paid  him  so  much  a 
year  as  keeper  of  the  gaol,  but  that  may  have  been  by  an 
agreement  with  the  high  sheriff,  who  appoints  his  own  deputy 
and  gaoler.  It  is  not  at  all  clear  from  the  affidavits  that  any 
part  of  the  salary,  payable  by  the  municipality,  was,  under  the 
Act,  exempt  as  wages.  JRe  Macfie  v.  Sutchinsorij  City  of  London^ 
Garnishee  (1),  the  Court  held  that  no  part  of  the  salary 
of  the  medical  health  officer  of  the  City  of  London  was 
exempt  within  the  meaning  of  the  Revised  Statutes  of  Ontario, 
c.  47,  s.  125 ;  that  he  was  not  an  employee  within  the  meaning 
of  that  section. 

(1)  12  Ont.  P.  R.  167. 
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In  Gordon  v.  Jenningi  (1),  it  was  held  that  the  salaiy  of  a       ^^^ 
secretary  to  a  com  pan j,  amounting  to  £200  a  year,  is  not  wages     ^^^'"^ 
within  the  Wages  Attachment  Abolition  Act  (88  &  84  Vict.,    xuSTc'j 

0.  80),  and  is  therefore  not  exempted  from  attachment  by  that       

Act.  Lopes  J.,  in  his  judgment,  says:  ^^To  be  within  the  Act 
I  think  a  person  must  be  earning  what  would  popularly  be^ 
called  *  wages.' " 

Bowes's  relation  to  the  municipality  was  not  such  that  it 
can  be  said  to  have  owed  him  wages,  or  that  he  was  earning 
wages. 

I  think  the  rule  must  be  discharged. 


Hakikoton  J.  This  is  an  application  to  remove  into  this 
Court  for  the  purpose  of  being  quashed  a  garnishee  order  made 
by  the  Judge  of  the  County  Court  of  Westmorland,  whereby  he 
gamisheed  a  sum  of  money  due  the  applicant  from  the  munioi- 
pality  of  that  county  for  services  as  gaoler.  The  amount 
garnisheed  was  passed  and  allowed  by  the  County  Council 
and  included  a  yearly  salary  and  amounts  due  for  board  of 
prisoners  in  the  gaol. 

The  objections  to  the  order  were : 

1.  That  the  Judge  should  not  have  included  in  the  garnishee 
process  the  sum  of  twenty  dollars,  which  is  exempted  by  the 
Act. 

2.  That  the  statute  provides  that  the  Judge  shall  tax  the 
costs,  whereas  he  directed  the  Clerk  of  the  Pleas  to  tax  them. 

The  answer  made  by  counsel  supporting  the  order  was  that 
the  question  as  to  the  twenty  dollars  had  been  adjudicated  on 
by  the  Judge  below,  when  the  same  contention  was  made  before 
him,  and  also  that  this  Court  as  well  had  adjudicated  thereon 
upon  an  application  made  for  a  writ  of  prohibition  against  the 
County  Court  Judge  making  an  order  which  would  include  the 
twenty  dollars.  I  think  this  is  re$  judicata  of  this  Court,  and  the 
applicant  is  therefore  on  that  ground  not  entitled  to  this  rule. 
Another  objection  made  was  that  the  applicant  had  made  an 
affidavit,  used  before  the  Judge,  that  the  whole  amount  gar- 

(1)  9  Q.  B.  D.  45. 
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1896.  nisheed  had  been  paid  by  the  County;  the  Judge  below  had 
B0WE8*  *ct©d  on  that  statement,  and  it  was  not  now  open  to  the  applicant 
to  come  to  this  Court  on  affidavits  contradicting  that  fact,  and 
rely  on  such  contradictory  statements.  In  this  I  agree.  We 
should  not,  I  think,  adjudicate  upon  this  matter  and  declare  the 
order  invalid  upon  material  not  only  not  before  the  Judge,  but 
directly  contrary  to  what  was  before  him.  Had  the  additional 
facts  been  tendered  to  show  the  Judge  had  no  jurisdiction  over 
the  subject  matter,  the  case  would  have  a  different  aspect.  It 
is  no  part  of  our  duty  to  examine  the  Judge's  conclusion  on  the 
merits,  and  I  think  the  application  cannot  succeed  on  the  basis 
it  now  rests  on.  As  to  the  objection  that  the  Judge  referred  to 
the  clerk  to  tax  costs  instead  of  doing  so  himself,  I  am  inclined 
to  think  he  was  right.  The  judgment  against  the  principal 
debtor,  the  applicant^  is  in  the  Supreme  Court,  and  it  would 
naturally  follow  that  the  costs  might  be  taxed  in  that  Court. 
When  a  statute  authorizes  costs  to  be  allowed,  it  means  costs 
according  to  the  table  of  fees,  and  an  experienced  taxing  officer 
is,  it  seems  to  me,  a  very  proper  person  to  deal  with  them  in 
detail;  but  be  that  as  it  may,  the  amounts  allowed  as  costs  are 
not  complained  of,  nor  does  any  injustice  seem  to  be  done  in 
that  respect,  and  the  certiorari  being  a  matter  of  discretion  it 
should  be  refused  if  to  be  supported  only  by  this  objection. 
Another  and  the  most  important  objection  to  the  rule  is  that 
the  sum  garnisheed  is  in  no  sense  ^'  wages  "  contemplated  under 
the  Act.  It  is  admittedly  composed  of  yearly  salary  or  allow- 
ance and  board  and  provisions  furnished.  It  is  not  even  stated 
to  be  on  the  retainer  or  hiring  of  the  municipality.  The  sheriff 
is  in  law  the  keeper  of  the  gaol,  and  he  appoints  and  is 
responsible  for  the  actual  gaoler,  which  Mr.  Bowes  is.  I  think 
that  the  relation  of  master  and  servant  is  not  established,  and 
did  not  exist  between  the  gaoler  and  the  municipality,  and 
therefore  the  amount  allowed  by  the  Council  could  not  be 
wages :  The  Mayor  of  St.  John  v.  Patchell  (1) ;  Forst/the  v. 
Canniff  (2).  Without  resting  my  judgment  on  that  however,  I 
think  the  services  and  charges  for  which  the  amount  garnisheed 
was  allowed  by  the  County  Council,  was  not  "  wages  "  contem- 

(1)  22  N.  B.  176.  (2)  20  Ont.  478. 
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plated  under  the  Act.  Salaries  were  not  intended  to  be  exempted. 


1896. 


It  would  seem  to  me  that  what  was  contemplated  was  that  those  ^^^ 
engaged  on  an  ordinary  hiring,  and  those  receiving  remuneration  Hanington  j. 
as  a  wage  for  their  daily  services,  or  for  that  class  of  employment, 
were  to  have  a  sum  reserved  from  garnishment  sufficient  for 
their  temporary  need,  and  the  authorities  have  put  that  con- 
struction on  similar  Acts.  The  Court  in  Riley  v.  Warden  (1), 
deals  with  this  question,  and  gives  a  definition  of  what  is  the 
class  of  persons  intended  to  be  protected  by  such  provisions, 
and  also  in  Ingram  v.  Barnes  (2),  Cockburn  C.J.  says :  "  The 
law  appears  to  me  to  have  been  correctly  stated  by  the  learned 
Judges  who  have  delivered  their  opinions  in  the  cases  referred 
to.  I  concur  in  what  was  said  by  Parke  B.  in  Hiley  v. 
Warden  (1),  that  the  Act  is  to  be  taken  as  applicable  to  those 
persons  only  who  strictly  contract  as  laborers ;  that  is  to  such 
as  enter  into  a  contract  to  employ  their  personal  services,  and 
to  receive  payment  for  that  service  in  wages.  I  agree  with  the 
opinion  of  Maule  and  Talfourd  JJ.  in  Sherman  v.  Sanders  (8). 
Maule  J.  there  says  the  intent  of  the  1  &  2  Wm.  4.,  c.  87,  was 
to  afford  protection  to  a  class  of  persons  not  very  able  to  protect 
themselves.  •  •  .  The  persons  the  Act  was  meant  to  benefit 
were  those  who  have  themselves  to  labor  with  their  hands  for 
daily  or  weekly  wages.  ...  I  do  not  think  it  was  at  all 
designed  for  the  protection  of  persons  taking  contract  for 
labour." 

The  later  case  of  Gordon  v.  Jennings  (4),  follows  in  the  same 
line.  In  that  case  it  was  claimed  that  a  secretary's  yearly  salary 
was  protected  from  attachment  under  the  term  '^  wages ''  of  a 
"servant,"  but  was  not  sustained.  Grove  says:  "...  it  is 
obvious  that  the  reasonable  application  of  the  Act  is  to  persons 
of  small  means  —  to  servants,  such  as  labourers  and  workmen, 
receiving  small  wages  at  short  periods  " ;  and  Lopes  J.  says :  "  It 
seems  obvious  from  the  terms  used  that  the  object  was  to  except 
from  the  liability  to  attachment  of  debts  the  case  of  persons  who 
would  be  likely  to  be  deprived  of  their  daily  means  of  subsistence 


(1)  18  L.  J.  Ex.  120.  (3)  13  C.  B.  166. 

(2)  26  L.  J.  Q.  B.  320.  (4)  9  Q.  B.  D.  45. 
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^^^  by  having  their  earnings  attached  in  the  hands  of  their  em- 
B<ym!  pW®™-  ...  To  be  within  the  Act,  I  think  a  person 
must  be  earning  what  would  be  popularly  called  *  wagesJ* "  I 
think  Mr.  Bowes  was  not  within  the  exception  contemplated  by 
the  statute,  and  therefore  irrespective  of  the  other  points  this 
rule  should  be  refused. 

Landby  and  Barkse  JJ.  concurred. 

Vanwabt  and  MoLeod  J  J.  took  no  part. 

Buie  discharged. 


/MM  10. 


Ex  PABTB  SONIER. 


Certiorari — Cctncula  Temperance  Act — Information — Defect  of — 

JiArisdiction, 

The  inf onnation  for  a  violation  of  the  Canada  Temperance  Act  was  defective  in 
that  it  was  not  sworn  to  by  the  prosecutor  at  the  place  and  time  stated 
therein.    The  defendant,  -however,  appeared  and  pleaded  not  guilty. 

Held,  that  as  the  magistrate  had  jurisdiction  of  the  offence  and  the  defendant 
had  appeared,  the  conviction  must  stand. 

This  was  an  order  nisi  for  certiorari  granted  by  Mr.  Justice 
Landry,  in  vacation,  to  remove  a  conviction  made  against  the 
applicant  by  Walter  Cahill,  stipendiary  magistrate  of  the 
County  of  Westmorland,  for  an  offence  against  the  second  part 
of  the  Canada  Temperance  Act,  with  a  view  of  quashing  the 
same.  Orders  had  also  been  obtained  in  the  cases  of  JSz  parte 
Floyd^i  Ex  parte  McVey^  Ex  parte  Bolinson^  Ex  parte  Foley  and 
Ex  parte  Noiles.  Each  defendant  was  convicted  of  two  ofiFences: 
1.  For  keeping  liquor  for  sale ;   2.  For  selling  liquor. 

The  sole  ground  upon  which  the  orders  were  granted  was 
that  the  magistrate  had  no  jurisdiction  to  issue  a  summons,  as 
the  information  had  not  been  laid  before  him  as  required  by 
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law:  the  informant  not  being  in  Sackville  on  the  day  the       ^^^ 

information  was  made.  f  *  ^***^ 
The  facts  of  the  case  are  fully  set  out  in  the  judgment. 


Took  G^. 


April,  15, 1896.    Jordan^  Q.  C7.,  shewed  cause. 

In  all  the  cases  but  one  the  parties  appeared  and  pleaded, 
and  then  an  information  was  not  necessary.  The  Criminal 
Code,  1892,  s.  845,  sub-s.  2;  JSx  parte  Orr  (1).  Sonier  is  the 
only  one  that  did  not  appear. 

Hanington  J.  referred  to  Begina  y.  MoMiUan  (2). 

D.  Chant  supported,  the  rule.  He  cited  Dixon  v.  Welh  (8), 
The  Criminal  Code,  1892,  ss.  843,  569;  Jteffina  y.  Fletcher  (4), 
Blake  y.  Beech  (5),  Begina  v.  Berry  (6),  Friel  y.  Ferguson  (7), 
Ex  parte  Leger  (8). 

Cur.  adv.  vulU 

The  following  judgment  was  now  deliyered  in  all  six  cases : 

Tuck  C.J.  There  were  six  conyictions  before  Walter  Cahill, 
stipendiary  magistrate  of  Sackyille,  for  yiolation  of  the  second 
part  of  the  Canada  Temperance  Act. 

Orders  niei  were  granted  in  Hilary  yacation  for  the  magistrate 
and  prosecutor  to  shew  cause  why  writs  of  certiorari  should  not 
issue,  with  a  yiew  to  quashing  the  conyictions. 

The  sole  point  in  these  cases  is  that  the  magistrate  had  no 
jurisdiction  to  issue  summonses,  as  informations  had  not  been 
laid  before  him  as  required  by  law. 

The  information  in  each  case  purports  to  haye  been  laid  and 
signed  by  Frank  A.  McCully  before  Walter  Cahill,  a  stipendiary 
magistrate  at  Sackyille,  in  the  Parish  of  Sackyille  and  County 
of  Westmorland,  on  the  80th  day  of  January,  A.D.  1896. 

(1)  4  P.  &  B.  67.  (5)  45  L.  J.,  M.  G.  111. 

(2)  2  Page.  110.  (6)  28  L.  J.,  M.  C.  86. 


(3)  25  Q.  B.  D.  249.  (7)  16  U.  C.  C.  P.  584. 

(4)  40  L.  J.,  M.  C.  128.  (8)  27  N.  B.  292. 
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^^^  The  affidavit  of  Arthur  W.  Dixon,  of  Sackville,  is  to  the 

so3^     effect  that  Frank  A.  McCully  could  not  have  been  in  Sackville 
on  the  said  80th  of  January  livithout  his,  Dixon's,  knowledge. 

I  find  in  the  magistrate's  return  that  Mr.  McCully  was  called 
as  a  witness  on  the  part  of  the  defence.  In  his  testimony  he 
said:  "I  am  the  informant  in  this  case."  .Question  by  de- 
fendant's counsel :  *'  Did  you  lay  and  sign  the  information  in 
this  case  on  the  30th  day  of  January  last  past  at  Sackville  ? " 
Witness  objects  to  answer  on  the  ground  that  the  information 
speaks  for  itself.  Question :  "  Were  you  at  Sackville  on  the 
30th  day  of  January,  1896?"  Witness  objects  to  answer  on 
the  ground  of  privilege.  Objection  sustained.  The  refusal 
of  Mr.  McCully  to  answer  the  questions  convinces  me  that  he 
was  not  at  Sackville  on  the  30th  of  January  last. 

More  than  that :  I  think  that  Mr.  McCully  was  all  wrong 
not  to  answer  these  questions.  It  was  his  absolute  duty  to 
answer.  What  privilege  had  he?  Surely  not  as  counsel 
—  for  he  appeared  in  Mr.  Cahill's  court  as  a  public  prosecutor, 
having  been  appointed  inspector  for  the  County  of  Westmorland. 
The  Justice  should  have  ordered  Mr.  McCully  to  answer.  But 
the  fault  was  Mr.  McCuUy's.  He  must  have  known  what 
was  right.  Then,  it  being  true  that  Mr.  McCully  was  not 
at  Sackville  on  the  30th  of  January,  1896,  when  and  where 
the  information  is  said  to  have  been  laid,  is  that  of  itself 
sufficient  to  oust  the  magistrate's  jurisdiction?  I  think  that  it 
is  not.  Frank  J.  Sweeny,  Esq.,  barrister,  appeared  as  counsel 
for  the  defendant,  and  upon  the  information  being  stated  to 
him,  he  replied,  "  not  guilty."  He  did  not  enter  a  protest,  but 
took  objections  to  the  proceedings.  One  objection  was  that  the 
Canada  Temperance  Act  is  not  in  force  in  the  County  of 
Westmorland.  He  also  cross-examined  witnesses  called  by  the 
prosecution,  and  asked  for  an  adjournment,  which  was  granted. 
When  the  defendant  was  put  on  defence,  Mr,  Sweeny  called 
Mr.  McCully  as  a  witness. 

Whether  Mr.  McCully  was  in  Sackville  or  not  on  the  30th 
of  January,  at  the  trial  the  stipendiary  magistrate  had  jurisdic- 
tion over  the  person  and  the  subject  matter,  even  if  there  bad 
been  no  written  information. 
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In  Ex  parte  Orr  (1)  there  was  an  application  for  a  certiorari  ^*^ 
on  the  ground  that  no  proper  information  had  been  made,  and  g*j^*^ 
therefore  the  magistrate  had  no  jurisdiction.  The  rule  was 
refused.  Palmer  J.  said:  "The  magistrate  had  jurisdiction 
over  the  subject  matter;  and  does  not  the  Act  take  away  the 
certiorari?'^  Duff  J.:  "When  Mr.  Orr  appeared  before  the 
magistrate  the  information  would  not  be  material.  That  gave 
him  jurisdiction  over  the  person." 

This  case  is  directly  in  point.  Regina  v.  McSHllan  (2)  is 
much  to  the  same  effect.  Allen  C.J.  in  that  case  says :  "  On 
the  day  of  trial  the  defendant,  attended  by  her  counsel,  put 
forward  this  among  other  objections,  but  did  not  ask  for  any 
delay  or  adjournment  of  the  trial.  The  Justices  proceeded 
with  the  hearing,  the  defendant's  counsel  cross-examining  the 
witnesses,  and  upon  clear  proof  of  the  offence  charged,  the 
Justices  convicted  the  defendant,  and  it  does  not  appear  that 
she  has  been  in  any  way  misled  or  prejudiced  by  the  alleged 
defect  in  the  information."  The  rule  to  quash  the  conviction 
was  discharged. 

In  the  Queen  v.  Hughe$  (8)  it  was  admitted  that  the  warrant 
was  improperly  issued,  and  yet  the  conviction  was  upheld. 
This  was  a  crown  case  reserved,  heard  before  ten  eminent 
Judges.  I  content  myself  with  quoting  one  sentence  from  the 
judgment  of  Lopes  J. :  "I  think,"  he  says,  " the  warrant  in 
this  case  was  a  mere  process  for  the  purpose  of  bringing  the 
parties  complained  of  before  the  Justices,  and  had  nothing 
whatever  to  do  with  the  jurisdiction  of  the  Justices."  That  is 
just  my  view  as  to  the  question  at  present  under  consideration. 

Sx  parte  Manzer  (4)  is  not  in  conflict  with  other  decisions. 
That  case  only  decides  that  when  a  prosecution  is  brought 
before  two  Justices  under  s.  105  of  the  Canada  Temperance 
Act,  1878,  the  information  must  be  laid  before  both  Justices. 
An  information  laid  before  one  did  not  give  two  Justices 
jurisdiction.     I  think  the  rules  must  be  discharged. 

Haningtok,  Bab&eb  and  Vanwabt  JJ.  concurred. 

Landby  and  MgLeod  J  J.  took  no  part. 

Orders  discharged, 

(1)  4  P.  &  B.  67.  (3)  4  Q.  B.  D.  614. 

(2)  2  Pugs.  111.  (4)  23  N.  B.  315.      Digitized  by  Google  _ 
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"»«•  Ex  PABTB  LbBLANO. 

June  10. 

Election — Ccmada   Temperance  Act — Ballot — Mandamus — ScrtUiny 
—E.  S.  C.y  c.  106,  8.  62. 

On  an  application  to  a  County  Court  Judge  for  a  scrutiny  of  ballots  in  an 

election  for  the  repeal  of  the  Canada  Temperance  Act : 
Heldy  [Tuck  C.J.  dissenting]  that  secondary  evidence  of  the  ballots  contained 

in  lost  or  stolen  ballot  boxes  was  properly  receivable. 

This  was  the  return  of  an  order  mn,  made  by  Mr.  Justice 
Hanington  in  vacation,  and  directed  to  W.  W.  Wells,  Esquire^ 
Judge  of  the  County  Court  of  Westmorland,  J.  Marsden  Wallace 
and  Robert  A.  Chapman,  calling  upon  them  to  shew  cause  why 
a  writ  of  7nandamu%  should  not  issue  to  compel  the  said  Judge 
of  the  County  Court  to  proceed  with  a  scrutiny  of  the  ballots 
oast  at  an  election  held  on  the  6th  day  of  January,  1896,  on  a 
petition  for  the  repeal  of  the  Canada  Temperance  Act,  then  in 
force  in  the  said  County  of  Westmorland. 

The  facts  are  fully  set  out  in  the  judgments  of  the  Court. 

April  16, 1896.     Welch  zxi^  AikinBon  shewed  cause,  and 

M.  G.  Teed  supported  the  rule. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered : 

Hanington  J.  This  is  an  application  for  a  writ  of  mandamus 
to  compel  the  Judge  of  the  County  Court  of  Westmorland  to 
proceed  with  the  scrutiny  of  votes  under  c.  106,  s.  62,  of  the 
Revised  Statutes  of  Canada,  in  the  election  for  the  repeal  of 
the  Canada  Temperance  Act  in  that  county.  The  Judge,  on  a 
proper  application  before  him  under  s.  61  of  the  Act,  appointed 
a  time  and  place  for  holding  the  scrutiny  of  the  voting  at  said 
election.  The  ballot  boxes,  including  ballots  and  statements, 
had,  after  the  election,  been  duly  returned  by  the  deputies  to 
the  returning  ofiQcer,  who,  on  the  day  named  in  the  proclamation 
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for  the  summing  up  of  the  votes  and  declaration,  duly  per*       "^ 
formed  that  duty,  and  made  a  declaration  and  return  that  the    ^^^^ 
petition  for  the  repeal  of  the  Act  was  not  carried.  Hantajtoii  j. 

Mr.  LeBlanc,  being  dissatisfied  with  such  result,  made  an       

application  to  the  Judge  under  s.  61  of  the  Act  for  a  scrutiny, 
and  between  such  application  and  the  time  appointed  for  the 
hearing,  the  ballots  out  of  twenty-nine  boxes  of  the  fifty-two^ 
were  stolen,  and,  so  far  as  appeared,  destroyed. 

At  the  time  and  place  appointed  for  the  hearing,  or  holding 
of  the  scrutiny,  the  returning  officer  produced  the  remaining 
thirteen  boxes  and  the  ballots  therein,  and  proved  the  loss  of 
the  remainder,  which  prevented  his  producing  them  before  the 
Judge.  There  is  no  doubt  of  the  loss  of  the  ballots  and  of  the 
inability  of  the  ofiBcer  to  produce  them. 

Application  was  made  to  the  Judge,  by  the  petitioner's 
coansel,  to  proceed  with  the  hearing  and  scrutinize  the  ballots 
still  remaining  and  produced  before  him,  and  also  to  take 
secondary  evidence  of  the  condition  at  the  close  of  the  poll  of 
those  stolen  when  they  were  counted  and  allowed  by  the 
returning  ofiBcer.  This  the  counsel  for  those  in  favor  of  the 
Act  opposed  on  the  ground  that  no  hearing  or  scrutiny  could 
take  place  unless  all  the  ballots  cast  in  the  election  were  before 
the  Court.  The  Judge  acceded  to  this  contention  and  refused 
to  proceed  as  to  any  or  all  of  the  ballots,  on  the  ground  that  he 
must  have  all  the  ballots  before  him  before  he  could  hold  the 
investigation  contemplated  by  the  Act,  and  dismissed  the 
application  and  scrutiny.  An  order  nin  having  been  granted, 
objections  were  taken  to  its  being  made  absolute,  and  it  was 
contended  that  the  Court  will  not  grant  a  mandamu$  to  compel 
the  Judge  to  proceed  in  a  case  like  the  present.  I  think  that 
contention  is  not  tenable. 

Had  the  Judge  proceeded  with  the  hearing,  and  decided  the 
matter  on  the  merits,  the  Court  would,  no  doubt,  not  thus  have  * 
tested,  or  corrected  his  decision:  the  writ  of  mandamui  is  not 
then  the  proper  remedy ;  but  that  is  not  the  case  here. 

The  Judge  refused  to  hear  or  determine,  because  he  thought 
he  could  not :  in  other  words,  he  thought  he  had  no  jurisdiction 
unless  all  the  ballots  were  present,  and  that  it  was  only  on  view 
and  inspection  of  the  original  ballots  he  could  determine,  and 
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therefore  declined  to  act.  In  my  opinion  mandamtis  is  the 
lbbl^.  proper  remedy  here.  Tapping  on  Mandamus  is  as  follows : 
Hapjto^  J,  "  So  the  writ  has  been  granted  to  command  the  Judges  of 
a  Borough  Court  to  proceed  with  the  cause  pending  in  their 
Court."  And  again :  "  The  Court  of  Borough  wiU  by  mandamus 
command  all  inferior  jurisdictions  to  hear  a  case  in  the  first 
jjistance,  or  to  receive  and  hear  an  appeal,  which  they  have 
improperly  refused  to  do,  and  will  oblige  them  to  do  whatever 
is  incidentally  necessary  to  such  hearing,  but  will  not  prescribe 
the  mode  of  such  hearing  and  determination." 

It  thus  appears  (of  which  I  had  no  doubt  on  the  argument), 
that  while  this  Court  will  not  direct  as  to  the  merits  of  the 
matter  it  will  direct  the  tribunal  to  proceed  and  hear. 

Had  the  learned  Judge  proceeded  and  heard  to  a  termi- 
nation, a  mandamiu  would  not  go  to  determine  the  correctness 
of  his  conclusions  on  the  merits,  or  to  direct  him  again  to  hear, 
or  how  to  determine  the  matter..  While  mandamiu  is  the  remedy, 
and  the  Court  can  order  it,  yet  it  will  not  do  so  if  it  is  from 
the  evidence  to  be  clearly  useless  in  its  results.  Therefore  it 
becomes  necessary  to  consider  the  other  and  important  question 
involved  in  the  Judge's  decision  —  that  is :  Can  the  Judge  on 
such  an  inquiry  scrutinize  such  ballots  as  are  before  him,  and 
upon  proof  of  the  loss  or  destruction  of  original  ballots,  receive 
secondary  evidence  of  their  condition  and  contents  when  de- 
posited in  the  ballot  boxes  on  the  day  of  election.  At  the  first 
reading  of  the  section  I  was  impressed  to  some  extent  with  the 
idea  that  the  Act  contemplated  that  the  scrutiny  would  depend 
on  actual  view  of  the  ballots  by  the  Judge,  but  on  reflecting 
that  to  establish  such  as  the  meaning  of  the  statute,  will,  both 
in  relation  to  elections  under  the  Canada  Temperance  Act  as 
well  as  the  Parliamentary  and  Provincial  Elections  Acts,  have 
such  serious  results,  I  have,  after  giviBg  the  subject  very  careful 
consideration,  and  examining  the  authorities,  arrived  at  the 
conclusion  that,  looking,  at  the  terms,  scope,  and  object  of  the 
scrutiny  provisions,  there  is  no  intention  to  withdraw  this 
inquiry  from  the  ordinary  rules  of  evidence  which  at  common 
law  govern  judicial  inquiries,  and  consequently  that  secondary 
evidence  of  the  ballots,  and  their  condition,  when  counted  at 
the  polls,  may,  and  should  be  entered  upon  by  the  Judge  in 
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his  investigation.    The  principle  govenuDg  the  proof  of  facts       ^^ 
in  Court  is  —  that  the  best  available  evidence  is  to  be  taken.     **i»«^ 

LbBlavc. 

If  the  original  docaments  cannot  be  had,  then  copies,  or  other      

secondary  evidence  thereof  is  to  be  received.    We  are  not  now       — !^ 
to  discuss  the  difficulty  of  getting  correct  or  reliable  proof  of 
what  an  original  document  may  contain  —  its  words,  marks,  or 
terms :   that  is  for  the  Court  before  whom  the  inquiry  is  held. 

The  completeness  of  such  secondary  evidence  may  be  more 
or  less  satisfactory ;  some  documents  admit  of  easy  secondary 
proof,  and  some  are  more  difficult  —  the  result  and  effect  of  the 
evidence  is  for  the  adjudicating  tribunal  to  determine.  The 
party  moving  or  having  the  burthen  of  the  affirmative  on  him, 
has  to  make  out  lus  contention,  and  how  far  he  may  have 
attained  his  object  is  for  the  Court  below  to  say. 

The  sole  question  for  us  is :  Is  the  inquiry  to  be  governed  by 
the  common  law  rules  of  evidence  ?  It  certainly  must,  in  my 
opinion,  be  so  governed,  unless  the  statute  in  words  or  effect 
makes  it  an  exception,  and  this  I  think  it  does  not  do. 

Can  it  be  said  that  there  is  an  intended  difference,  in  case  of 
loss,  in  making  out  before  the  Court,  what  was  on  a  ballot  paper 
and  establishing  what  was  on  the  list  of  totals  which  the  deputy 
retaming  officers  are  required  by  the  statute  to  make  out  at  the 
close  of  the.  poll  and  to  return  to  the  principal  officer,  under 
B.  50,  and  on  which  statements  the  result  of  the  election  is  to  be 
determined  ?  Could  it  be  successfully  contended  that,  irrespec- 
tive  of  any  statutory  provision,  if,  after  those  lists  were  made 
and  returned  to  the  returning  officer,  and  before  declaration 
day,  one  or  more  were  stolen  or  destroyed,  the  officer  could  not 
receive  secondary  evidence  of  them,  and  under  ss.  63, 66  and  67, 
declare  accordingly?  I  think  not,  and  the  same  in  the  parlia* 
mentary  elections  of  Canada,  and  the  like  of  the  provincial 
elections.  The  provisions  in  the  statutes  for  proceedings  in 
case  of  loss  of  certain  returns,  is  only  a  comparatively  recent 
enactment,  and  I  am  aware  that  before  any  such  statutory 
provisions  existed,  elections  were,  in  case  of  loss  of  returns, 
declared  by  giving  secondary  evidence  of  their  contents.  As  an 
illustration  of  the  application  of  the  principle  that  none  but  the 
original  papers  can  be  used,  and  its  sequences,  I  will  refer  to 
the  Provincial  Elections  Act  of  1889.    Chapter  8,  s.  7  of  that 
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^^^       Act  provides  that  at  the  close  of  the  poll  the  returning  officer 

iSsSSo     ^^^^  count  the  ballots    •    .    •    and  make  a  check  list  thereof, 

Hantoffton  J.  ^^  "^hioh  the  form  is  given,  which  provides  a  mark  shall  be  made 

opposite  the  name  of  each  candidate  for  each  vote  he  receives  — 

a  statement  of  totals  shall  be  made ;  also  a  declaration  of  the 
whole  number  the  candidate  receives ;  and  the  check  list,  state? 
ment  or  declaration  shall  be  sealed  up  and  forwarded  to  the 
sheriff,  who  shall  keep  the  same  unopened  until  the  assembling 
of  Court  on  declaration  day.  Section  81  provides  that  on  the 
Court  assembling  on  that  day,  ^Hhe  sheriff  shall  publicly  break 
the  seals  of  the  envelopes  enclosing  the  voters'  list,  check  list 
and  written  statement  or  declaration  sent  him  as  aforesaid ;  shall 
open  the  said  lists,  statements  or  declarations,  and  separately 
examine  the  votes  given  to  each  candidate  at  each  polling 
district — shall  add  up  from  all  the  lists,  statements  or  declare 
ations,  the  total  number  of  votes  so  given  to  each  candidate  as 
aforesaid;  shall  ascertain  and  declare  the  state  of  the  poll  and 
make  proclamation  of  the  members  chosen,  and  forthwith  i*etum 
the  writ  to  the  Provincial  Secretary's  office,  and  file  the  poll 
book,  check  list  and  voters'  list  with  the  Provincial  Secretary/' 
The  provisions  of  this  section  as  absolutely  in  terms  provide 
that  the  sheriff  is  to  have  the  check  list,  etc.,  of  his  deputies 
before  him  to  add  up  and  compute  from,  as  does  s.  62  of  the 
Canada  Temperance  Act  that  the  ballots  are  to  be  before  the 
Judge  for  the  scrutiny ;  and  yet  I  have  no  doubt  that  in  case 
one  or  more  of  such  returns  were  stolen  or  destroyed  before 
declaration  day,  the  sheriff  could  and  should  make  his  return 
from  secondary  evidence  of  the  contents,  if  it  was  available.  In 
other  words,  there  need  not  be  a  new  election  before  a  member 
could  be  returned,  and  the  law  would  uphold  the  decision  of  the 
sheriff  in  the  case  I  have  put :  and  the  same  principle  and  rule, 
if  applied  to  the  present  case,  is  conclusive  against  the  conten- 
tion of  those  opposing  this  motion. 

It  will  be  observed  that  the  provisions  of  s.  80  of  the  pro- 
vincial Act,  as  to  the  adjournment  in  case  such  lists  are  not 
returned  before  declaration  day,  expressly  provide  that  such 
adjournment  shall  in  no  case  be  to  so  late  a  day  as  will  interfere 
with  the  return  of  the  writ.  In  case  of  destroyed  lists  or  lists 
stolen,  which  practically  means  destroyed,  they  could  not  be. 
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available  in  time  for  the  return  of  the  writ,  and  therefore  no       ^^^ 
letum  Gonld  be  made  to  the  writ  unless  the  sheriff  availed  (as  I    /jL^* 
think  any  Court  can)  of  secondary  evidence  to  prove  bow  the  amj'j^nj, 

votes  were.    If  I  am  in  error  as  to  this,  the  result  is  that  all      

the  friends  of  a  defeated  candidate  would  have  to  do  to  void 
the  election  would  be  to  get  the  returns  destroyed,  which  we 
know  has  over  and  over  again  been  attempted  and  sometimes 
accomplished.  The  same  remarks  and  results  apply  practically 
to  parliamentary  elections,  though  more  ample  provision  is  made 
in  ease  of  loss,  where  to  a  certain  extent  secondary  evidence  is 
provided  for.  Resting  this  application  on  the  statute  alone,  and 
applying  the  well  known  canon  of  construction,  that  the  inten- 
tion of  the  legislature  is  to.  be  gathered  by  giving  due  weight  to 
all  its  provisions  and  sections  —  what  is  the  result  if  no  scrutiny 
can  take  place,  where  the  original  ballots  are  lost  or  destroyed? 
One  result  is  that  the  whole  provision  of  s.  61  cannot  apply  to 
any  such  case  and  may  be  without  any  effect. 

Section  66  provides  an  election  or  voting  shall  be  completed 
and  the  result  be  declared,  although  the  ballot  boxes,  lists 
and  contents  are  lost  or  destroyed,  and  s.  61  provides  for  a 
scrutiny  of  all  elections  or  votings,  and  makes  no  exception  of 
cases  to  be  determined  on  secondary  evidence,  which  must  be 
the  case  where  the  loss  or  destruction  contemplated  by  s.  66 
occurs ;  consequently  s.  61  would  be  rendered  nugatory,  in 
certain  oases,  by  the  limited  rule  as  to  evidence  now  sought  to 
be  applied  to  the  Court  holding  inquiry  under  s.  62.  The 
same  remark  applies  as  forcibly  to  the  Parliamentary  Elections 
Act  of  Canada  in  relation  to  a  recount.  I  think  the  principles 
of  evidence  applicable  at  common  law  to  other  inquiries  should 
govern  here  unless  we  are  bound  by  decisions  to  the  contrary, 
of  which,  so  far  as  I  am  aware,  there  are  none. 

In  opposition  to  the  granting  of  this  rule  the  judgment  of 
the  Supreme  Court  of  Canada  in  Chapman  v.  Mrmd  (1),  was 
chiefly  relied  on.  On  examination  of  that  case  it  will  be  found 
that  it  did  not  involve  the  point  now  before  us.  There  was  no 
question  there  about  the  ballots ;  the  question  was,  whether  or 
not  the  inquiry  was  confined  to  the  validity  of  the  ballots 

(1)  11  Can.  S.  C.  R  312. 
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^»^       alone,  or  to  the  conduct  of  the  election  generally  on  points 

MBiSc.    o^teid®  ^f  *he  ballots  polled,  or  their  validity;  and  therefore  the 

gj^jjj^j^  remarks  of   the   Chief   Justice  and  other   Judges  were  not 

intended  to  determine,  nor  do  they,  as  I  think,  in  the  least, 

determine  what  would  or  should  be  done  in  case  of  lost  ballots. 
That  case  simply  determines  as  to  the  power  of  the  Judge  to 
hear  and  adjudicate  as  to  the  conduct  of  the  election  generally, 
and  decides  that  the  matter  to  be  scrutinized  is  the  validity  of 
the  ballots,  and  that  when  the  section  uses  the  words:  ^^and 
hearing  such  evidence  as  he  deems  necessary,"  such  evidence  is 
confined  to  the  subject  involved  in  the  inquiry  —  the  validity 
of  the  ballots  —  not  merely  adding  them  up,  but  their  validity, 
as  stated  by  the  Chief  Justice  in  ^x  parte  Boyne  (1),  where  he 
says:  ^^The  examination  of  these  ballots  in  order  to  ascertain 
whether  they  are  such  as  the  Act  authorizes  to  be  used,  or 
whether  there  are  such  marks  upon  them  as  are  prohibited  by 
the  directions  in  schedule  F,  is  clearly  within  the  jurisdiction 
of  the  Judge,  under  the  s.  62.  I  cannot  agree  that  his  power  is 
merely  to  recount  the  ballots  and  ascertain  whether  the  deputy 
returning  officer  was  correct  in  his  addition.  If  that  is  the 
only  power  the  Judge  has,  why  is  he  authorized  to  receive 
evidence  and  hear  counsel?" 

From  the  statement  made  by  the  Chief  Justice  of  Canada 
in  the  Rand  case  that  he  concurs  generally  in  the  views 
expressed  by  Mr.  Justice  King,  it  might  be  fairly  contended 
that  he  thought  that  in  case  of  lost  ballots  secondary  evidence 
of  their  condition  and  contents  could  be  given,  for  Judge  King 
in  his  judgment  in  Ex  parte  Rand  (2),  says:  "The  scrutiny  is 
thus  substantially  by  way  of  appeal  from  the  determination 
of  the  deputy  returning  officers,  together  with  the  power  of 
summing  up,  and  would  include  inquiry  into  the  result  of  the 
voting  where  ballot  boxes  were  lost."  Judge  King's  conclu- 
sion, both  on  principle  and  authority,  is,  I  think,  undoubtedly 
correct.  The  primary  or  best  evidence  being  lost,  in  every 
Court  secondary  is  admissible  —  the  best  available  being  re* 
quired:  a  rule  as  applicable  to  election  cases  as  to  any  other: 
see  6  American  and  English  EncyclopoBdia  of  Law,  page  482. 

(1)  22  N.  B.  241.  (2)  24  N.  B.  3S6. 
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On  page  484  of  the  same  book,  it  is  laid  down  that  *'  where       '^^ 
the  returns  are  either  destroyed  or  are  rejected  for  irregularity,    ^3^* 
secondary  evidence  may  be  admitted  to  show  that  the  actual  HaiiSIrtonj 

vote  was  correctly  stated.   .    .    .  and  either  party  may  prove      

the  number  of  votes  cast  for  him."  The  evident  object  of 
the  legislation  here  involved  is  not  to  defeat  elections,  but 
is  to  secure  a  correct  counting  and  test  of  ballots.  I  think 
the  only  rule  to  adopt  is  to  allow  the  principles  of  common 
law  to  govern  in  the  proceedings  as  it  would  in  any  other 
investigation.  To  allow  secondary  evidence  in  this  case  is  not 
any  more  inconsistent  than  it  would  be  in  a  case  of  ^Hrial 
by  record"  where  the  Court  determines  on  "the  inspection  of 
the  record "  brought  into  Court ;  and  yet  in  case  the  records 
of  the  Court  were  burned,  secondary  evidence  of  what  the 
record  was,  and  its  contents,  would  doubtless  be  received,  and 
the  adjudication  be  determined  upon  that,  instead  of  the 
original  which  could  not  be  produced.  I  am  of  opinion  that 
the  County  Court  Judge  should  proceed  with  the  scrutiny  and 
therefore  this  rule  should  be  made  absolute* 


Babkeb  J.  In  an  election  held  in  the  County  of  Westmor- 
land,  on  a  petition  to  repeal  the  Canada  Temperance  Act  in  the 
Town  of  Moncton,  several  of  the  ballot  boxes  with  the  ballots 
enclosed  were  stolen  from  the  returning  officer  after  he  had 
counted  all  the  ballots  and  declared  the  result.  An  application 
was  made  to  Judge  Wells  for  a  recount,  but  on  its  appearing  that 
the  ballots  inspected  by  the  returning  officer  and  included  in 
his  count  were  not  forthcoming,  the  Judge  refused  to  proceed, 
being  of  opinion  that  without  the  ballots  being  before  him  for  his 
inspection  he  could  not  proceed.  This  is  an  application  for  a 
fnandamus  to  compel  him  to  proceed ;  and  the  sole  question  is 
whether  in  the  unavoidable  absence  of  the  ballots  in  question 
the  Judge  of  the  County  Court  is  unable  to  proceed  with  the 
recount,  or  whether  he  has  power  to  proceed  upon  secondary 
evidence. 

Contrary  to  my  first  impression,  I  have  arrived  at  the  con. 
dusion  that  the  actual  production  of  the  ballots  is  not  a 
necessary  condition  to  the  recount  by  the  Judge,  but  that  in 
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^^^       case  of  their  loss  or  destruction,  he  can  proceed  upon  secondary 

sxpairu     evidence  in  the  usual  way. 

babkkb  J  '^^®  ^^^^  section  of  the  Canada  Temperance  Act  (Rev.  Stat, 
0. 106)  makes  express  provision  for  the  case  of  a  loss  or  de- 
struction of  ballot  boxes  after  the  voting  and  before  the  summing 
up  of  the  votes  by  the  returning  officer.  In  such  a  case,  he  is 
to  inquire  into  the  cause  of  the  disappearance  of  the  boxes  and 
obtain,  if  possible,  copies  of  the  lists,  statements  and  certificates, 
made  up  under  s.  60,  by  the  deputy  returning  officer  where 
boxes  are  missing,  or  in  case  of  his  inability  to  obtain  these,  he 
is  to  ascertain  by  other  evidence  the  total  number  of  votes  given 
in  each  interest  at  these  polling  places,  and  upon  this  evidence 
the  returning  officer  makes  his  return. 

It  is  abundantly  clear  that  if  there  can  be  no  scrutiny  under 
B.  62  unless  all  the  ballots  are  present  for  actual  inspection  by 
the  Judge,  there  can  be  no  scrutiny  in  the  case  I  have  just 
mentioned,  because  the  ballots  were  lost;  and  though  the  scrutiny 
is  a  mere  appeal  from  the  decision  of  the  returning  officer  and 
confined  to  the  same  field  of  inquiry,  as  was  determined  in 
Chapman  v.  Rand  (1),  there  would  be  no  appeal  in  the  case  I 
have  mentioned ;  but  the  return  of  the  returning  officer,  based 
in  part  upon  a  counting  of  ballots'  made  without  having  the 
ballots  at  all,  would  be  final.  There  is  nothing  in  the  Act  nor 
in  any  decision  upon  it  of  which  I  am  aware  to  warrant  the 
conclusion  that  in  the  case  of  lost  ballots  there  can  be  no 
scrutiny.  On  the  contrary,  in  Ex  parte  Rand  (2),  King  J.  ex- 
pressly says  that  a  scrutiny  in  such  a  case  does  include  the 
power  to  inquire  into  the  result  of  the  voting  where  ballot 
boxes  are  lost.  This  judgment  was  approved  of  by  Ritchie  C.J. 
in  Chapman  v.  Randy  and  Henry  J.,  though  doubting  as  to  the 
conclusion  of  the  Court  on  the  principal  question  involved  in 
tbat  case,  agreed  with  King  J.  on  this  point.  In  fact  the  whole 
discussion  in  Ex  parte  Rand  was  unnecessary  if  there  could  be 
no  scrutiny  in  the  case  of  lost  ballots,  because  that  fact  of  itself 
would  have  ended  the  case.  It  is  said  that  the  judgment  of 
Ritchie  C.J.  in  Chapman  v.  Rand  is  opposed  to  this  view,  and. 
that  he  holds  that  the  ballots  must  all  be  present  for  actual 

(1)  11  Can.  S.  a  R.  312.  (2)  24  N.  B.  38^. 
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inspection.     I  do  not  agree  in  this.    That  was  not  the  point  up       ^^^ 
for  decision  in  that  case,  and  the  Chief  Justice  in  his  judgment    ^^^^ 
only  cites  the  62nd  section,  but  does  not  continue  it  in  any  way   g^^^jj^  j^ 

as  to  the  effect  of  lost  or  destroyed  ballots.  

We  have  therefore  one  case  where  clearly  the  County  Coujt 
Judge  has  power  to  recount  the  votes  without  actually  having 
the  ballots  for  an  inspection  of  them.  He  proceeds  upon  such 
evidence  as  is  available.  This  being  so,  where  is  the  objection 
to  the  Judge's  proceeding  where  the  ballots  have  been  lost  or 
destroyed  after  the  returning  officer  has  summed  them  up? 
Are  the  whole  proceedings  to  stop  because  the  ballots  havd 
been  stolen  or  because  they  have  been  accidentally  burnt?  I 
think  not.  I  think  the  Judge  is  to  proceed  as  in  any  other 
ioquiry.  As  he  is  deciding  upon  what  appears  by  the  ballot 
papers  themselves,  these  papers  are  the  primary  evidence,  and 
when  the  returning  officer  has  them  in  his  custody  he  must 
produce  them  under  the  Judge's  order,  that  there  may  be  an 
actual  inspection  of  them.  If  they  are  not  in  existence,  then,  as 
there  can  be  no  inspection,  the  next  best  means  of  ascertaining 
their  contents  is  by  such  secondary  evidence  as  is  available,  as 
is  the  usual  course  of  procedure.  It  may  make  the  inquiry 
tedious,  and  in  the  result  it  may  be  unsatisfactory,  but  that 
result  is  no  more  likely  to  follow  in  this  case  than  in  any  other. 
I  concur  in  the  reasons  given  by  my  brother  Hanington  and 
the  conclusion  at  which  he  has  arrived. 

Lai^dby  J.:  I  concur  in  the  judgment  of  my  brother 
Hanington. 

Vanwabt  J.:    I  also  concur. 


Tuck  C.J.  In  this  matter  an  order  nm  was  granted  by 
Mr.  Justice  Hanington  on  the  2nd  day  of  March,  1896,  calling 
upon  W.  Wilberforce  Wells,  Esquire,  the  Judge  of  the  County 
Court  of  Westmorland,  and  J.  Marsden  Wallace  and  Robert  A. 
Chapman  to  shew  cause  why  a  writ  of  mandamus  should  not 
issue,  requiring  the  said  Judge  to  proceed  with  the  hearing  of 
the  petition  of  Theophilus  B.  LeBlanc,  dated  the  16th  day  of 
January,  1896,  and  the  application  of  Theophilus  B.  LieBIanc 
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^^^       thereunder  for  a  scrutiny  under  the  Canada  Temperance  Act 
^L^     and  amending  Acts,  and  to  proceed  with  hearing  and  deter- 


TnokC.J. 


mining  such  scrutiny. 

The  grounds  upon  which  this  order  was  granted  were: 

1.  That  under  the  facts  disclosed  by  the  petition,  affidavits 
and  evidence,  the  learned  Judge  of  the  County  Court  of 
Westmorland  had  jurisdiction  to  proceed  with  the  scrutiny  and 
should  have  done  so. 

2.  That  the  learned  Judge  of  the  County  Court  had  juris- 
diction to  proceed  and  should  have  proceeded  with  the  scrutiny 
as  to  the  ballots  produced  in  the  custody  of  the  returning  officer, 
and  made  a  report  and  determination  thereon. 

8.  That  the. learned  Judge  of  the  County  Court  had  juris- 
diction to  hear  and  should  have  heard  oral  or  secondary  evidence 
as  to  the  missing  ballots,  as  proposed  and  desired  by  the 
petition,  and  should  have  proceeded  with  the  scrutiny. 

4.  That  he  should  have  proceeded  with  the  scrutiny  and 
hearing  notwithstanding  the  alleged  loss  of  the  ballots  or  part 
thereof. 

It  appears  from  the  petition  and  affidavit  of  LeBlano  and  the 
evidence  taken  before  Judge  Wells,  that  an  election  had  been 
held  under  the  Canada  Temperance  Act,  on  the  6th  of  January, 
1896,  upon  a  petition  praying  for  a  revocation  of  an  order  in 
council  declaring  the  second  part  of  the  said  Act  to  be  in  force 
in  the  County  of  Westmorland ;  that  the  result  of  this  election 
had  been  summed  up  and  declared  by  the  returning  officer  on 
the  10th  of  January ;  and  that  in  due  course  an  application  was 
made  to  Judge  Wells  to  enter  into  a  scrutiny  of  the  ballot 
papers  cast  at  the  said  election.  The  learned  Judge  appointed 
the  7th  of  February,  at  lus  chambers,  to  enter  into  the  scrutiny. 

On  that  day  the  parties  appeared  before  the  Judge  by  counsel, 
when  Robert  A.  Chapman,  the  returning  officer,  gave  evidence, 
and  among  other  things  it  appeared  that  an  election  was  held 
under  the  Canada  Temperance  Act,  on  the  6th  of  January; 
that  there  were  fifty-two  polling  districts  in  the  County  of 
Westmorland ;  that  Mr.  Chapman  appointed  fifty-two  deputy 
returning  officers,  who  held  the  polls  in  the  several  districts ; 
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that  each  of  them  returned  to  the  returning  officer  the  ^^^ 
ballot  boxes  containing  the  votes  polled,  together  with  the  j^^f^ 
statement  and  certificate  required  by  law  to  be  kept  (sealed  up); 
that  on  the  10th  of  January  he  summed  up  the  votes  polled,  and 
declared  the  result  as  by  law  required ;  that  he  placed  all  the 
papers  returned  by  the  deputy  returning  officers,  including  the 
ballot  papers,  in  a  box,  which  he  sent  by  express  from  Dorchester 
where  the  declaration  was  held  to  his  house  at  Moncton ;  that 
the  box  with  its  contents  reached  the  officer's  house  in  the  same 
condition  as  when  sent  by  express,  and  remained  so  until  after 
he  was  served  with  the  notice  of  application  for  a  scrutiny ; 
that  after  being  served  with  the  notice  he  opened  the  box  for 
the  purpose  of  arranging  the  papers,  so  that  at  the  scrutiny  the 
polling  districts  might  be  taken  in  order  from  one  to  fifty-two, 
and  he  placed  all  the  papers  again  in  the  box ;  that  between  that 
time,  and  the  day  appointed  for  the  scrutiny,  thirty-nine  of  the  - 
packages,  containing  poll  books,  lists,  certificates  and  ballot 
papers,  were  stolen,  leaving  only  the  ballot  papers,  etc.  for 
thirteen  polling  places  out  of  the  fifty-two,  and  that  he  was 
unable  to  produce  the  ballot  papers  of  the  other  districts. 

Under  these  circumstances  the  petitioner,  by  his  counsel, 
contended  that  the  Judge  should  proceed  with  the  scrutiny, 
the  same  as  if  he  had  all  the  ballot  papers  returned  by  the 
deputy  returning  officers  before  him. 

The  learned  Judge  being  of  opinion  that  the  law  contemplates 
that  a  scrutiny  can  be  had  only  upon  the  production  of  the 
ballot  papers,  which  must  speak  for  themselves,  denied  the 
motion  of  the  petitioner  to  proceed  with  the  scrutiny  of  ballot 
.papers  produced. 

The  result  of  the  election,  as  declared  by  the  returning 
officer,  was  2,448  for  repealing  the  Act,  and  against  repeal 
2,720— majority  277. 

By  8.  62  of  the  Canada  Temperance  Act,  Revised  Statutes  of 
Canada,  c.  106,  it  is  enacted  ^^  that  on  the  day  and  at  the  hour 
and  place  appointed,  the  returning  officer  shall  attend  before  the 
Judge,  with  the  ballot  papers  in  his  custody,  and  the  Judge, 
upon  inspecting  the  ballot  papers,  and  hearing  such  evidence 
as  he  deems  necessary,  and  on  hearing  the  parties,  or  such  of 
them  as  attend,  or  their  counsel,  shall,  in  a  summary  manner, 
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^»^       determine  whether  a  majority  of  the  votes  given  was  or  was  not 
^bl^.    ^  favour  of  the  petition  to  the  Governor  in  Coancil." 

The  question  at  once  suggests  itself:  How  can  the  Judge 
inspect  the  ballot  papers  when  thirty-nine  boxes  out  of  fifty-two 
had  been  stolen,  and  their  contents  were  not  before  him  ? 

Section  68  enacts  that  ^*  the  decision  of  the  Judge  shall  be 
final,  and  that  the  costs  shall  be  in  his  discretion,  or  he  may 
apportion  the  costs  as  to  him  seems  just?" 

According  to  the  view  I  take  of  s.  62  I  do  not  see  how  it 
was  possible  for  Judge  Wells  to  proceed  with  the  scrutiny, 
and  with  the  material  before  him  determine,  whether  the 
majority  of  the  votes  given  was  or  was  not  in  favour  of 
the  petition  to  the  Governor  in  Council.  He  could  not  in- 
spect the  ballot  papers,  for  thirty-nine  of  the  boxes  containing 
them  had  been  stolen,  and  were  not  before  him.  That  is  true, 
says  the  counsel  for  the  petitioner,  but  he  argues  that  it  was 
the  duty  of  the  Judge  of  the  County  Court  to  receive  secondary 
evidence  as  to  the  lost  ballots.  I  do  not  see  my  way  clear 
to  arrive  at  this  conclusion.  Cases  might  arise  where  the 
Judge  could  make  an  inquiry  as  to  lost  boxes  and  their  con^ 
tents.  For  instance :  if  a  box  were  lost  while  being  sent  to  the 
returning  officer,  so  that  he  did  not  have  the  written  return  of 
his  deputy  before  him  when  summing  up  the  votes,  and  a 
scrutiny  were  demanded,  evidence  might  be  heard  as  to  the 
result  at  the  particular  polling  place.  I  do  not  say  that  in  such 
a  case  a  Judge  would  be  bound,  under  the  Act,  to  receive  the 
evidence.  It  seems  reasonable,  however,  that  he  should,  under 
the  circumstances  named,  hear  evidence.  But  where  all  the 
ballots  cast  have  come  to  the  hands  of  the  returning  officer,  and . 
he  has  summed  them  up  and  declared  the  result,  and  afterwards 
a  large  majority  of  the  ballots  were  stolen,  so  that  they 
could  not  be  counted,  I  cannot  think  that  this  Court  ought,  by 
writ  of  mandamus^  to  compel  a  County  Court  Judge  to  proceed 
with  a  scrutiny.  I  do  not  by  any  means  decide  that  there  may 
not  be  a  case  or  cases  where  mandamtis  should  go,  but  I  think 
tUs  is  not  one  of  them.  The  learned  Judge  had  all  the  circum- 
stances before  him,  and  had  the  right  to  exercise  some  discretion 
as  to  whether  or  not  he  should  hear  secondary  evidence.  Al- 
lowing such  evidence  might  involve  taking  testimony  as  to  each 
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indiyidual  ballot  cast  at  thirty-nine  polling  plaoes.    To  accom*       "^ 
plish  snch  a  task  would  be  absolutely  impossible.    It  needs  only    ^^^^ 
to  be  stated  to  see  its  absurdity.    I  think  the  learned  Judge    ^^^^^^ 

was  right  in  refusing  to  go  on  with  the  scrutiny  in  the  absence       

of  so  many  ballot  boxes. 

But  it  is  said  that  he  should  have  proceeded  with  the  scrutiny 
as  to  the  ballots  produced,  and  made  a  report  and  determinatioiv 
thereon.  The  complete  answer,  it  seems  to  me,  to  that  propo- 
sition 18,  that  such  a  partial  scrutiny  would  not  have  enabled 
the  learned  Ju<^e  to  determine  whether  the  majority  of  the 
yotes  givcA  was,  or  was  not,  in  favour  of  the  petition  to  the 
Governor  in  Council. 

In  supporting  the  rule  the  learned  counsel  relied  upon  the 
judgment  of  King  J.  in  ^  parte  Band.  I  have  the  greatest 
respect  for  any  judicial  opinion  of  that  learned  Judge,  but 
what  he  said  there,  upon  which  reliance  is  placed,  was  not 
m  any  way  necessary  to  the  decision  of  the  case.  It  was  i^ 
mere  casual  expression  of  opinion.  The  learned  Judge  is 
discuBBing  the  nature  of  the  scrutiny  of  the  ballot  papers 
provided  for  by  ss.  61,  62,  and  68  of  c.  106,  and  in  the  course 
of  his  judgment  he  says :  ^  The  scrutiny  is  thus  substantially 
by  way  of  appeal  from  the  determination  of  the  deputy  return- 
ing officer,  together  with  a  power  of  summing  up,  and  would 
mclude  inquiry  into  the  result  of  the  voting  where  ballot  boxes 
were  lost."  The  real  question  discussed  in  that  case  was, 
whether  or  not  a  County  Court  Judge,  on  scrutiny,  has  the 
power  to  go  into  an  inquiry  affecting  the  validity  of  an  election^ 
or  whether  his  power  is  merely  to  inspect  the  ballots,  determine 
their  validity,  and  then  recount  them.  A  majority  of  the  Court 
thought  he  could  inquire  into  the  validity  of  the  election.  Mr. 
Justice  S[ing  dissented,  from  this  judgment,  and  in  giving  his 
reasons  said  what  has  already  been  quoted  as  to  an  inquiry 
when  ballot  boxes  were  lost.  But  it  by  no  means  follows  that 
that  learned  Judge  would  say  that  in  a  case  like  this  one  a  writ 
of  fMmdamiM%  should  issue. 

Mr.  LeBlanc,  in  s.  12  of  his  affidavit,  says  that  he  proposed 
to  shew  by  oral  evidence  and  evidence  other  than  the  ballots 
themselves,  the  total  vote  polled  in  the  districts  from  which  the 
baUots  were  missing,  and  that  in  district  No.  18  and  other 
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i89«.  districts,  the  ballots  polled  were  all  numbered  by  the  deputy 
if  blawc  '^tur^'^g  officers  of  said  districts  respectively,  with  the  number 
set  opposite  the  name  of  the  voter  polling  the  same  in  the  poll 
book  or  voters'  list  in  said  districts  respectively;  but  the  Judge 
refused  to  receive  the  evidence  or  to  proceed  with  the  hearing 
or  scrutiny,  on  the  ground  that  he  had  no  jurisdiction  to  receive 
such  evidence. 

If  the  learned  Judge  had  the  proper  material  before  him, 
he  could  have  entered  upon  such  an  inquiry,  and  if  the  deputy 
returning  officers  had  acted  contrary  to  law  in  numbering  the 
ballots,  and  their  conduct  had  the  effect  of  changing  the 
result  of  the  election,  he  might  have  decided  that  he  could  not 
report  a  majority  one  way  or  the  other.  But  I  think  that  the 
County  Court  Judge  was  entirely  justified  in  not  entering  upon 
such  an  inquiry  in  the  absence  of  thirty-nine  ballot  boxes.  The 
scrutiny  provided  for  by  the  express  terms  of  the  Act  is  limited 
to  a  scrutiny  of  the  ballot  papers. 

JEx  parte  Rand  went  on  appeal  to  the  Supreme  Court  of 
Canada,  and  is  reported  as  Chapman  v.  Rand  (1).  The  appeal 
was  allowed.  In  delivering  judgment  Sir  W.  J.  Ritchie  C.J. 
says :  **  The  scrutiny  provided  for  by  the  express  terms  of  the 
Act,  is  limited  to  a  scrutiny  of  the  ballot  papers,  and  the  duty 
of  a  County  Court  Judge  to  such  a  scrutiny,  that  is  to  a  critical 
examination  of  the  ballot  papers,  and  he  is  required,  upon  an 
inspection  of  the  ballot  papers  and  upon  hearing  such  evidence 
as  he  may  deem  necessary  in  respect  to  such  an  examination,  in 
a  summary  manner  to  determine  whether  the  majority  of  the 
votes  given  as  indicated  by  the  ballots  was  or  was  not  in  favour 
of  the  petition." 

It  seems  to  me  that  this  language  of  the  Chief  Justice  is 
absolutely  conclusive  of  this  application, 

I  think  the  rule  must  be  discharged. 


McLeod  J,  took  no  part. 


Rule  absolute. 


(1)  11  Can.  S.  C.  R.  312. 


Digitized  by 


Google 


XXXIV.]  KBW    BBUN8WI0K    BEP0BT8.  108 


BOBERTSON    v.  TRUSTEES  OP  SCHOOL  DISTRICT  No.  2, 
PARISH  OF  DURHAM,  COUNTY  OP  RESTIGOUCHK 

Coniract— Corporate  Act — School  Trustees — Teacher — Con,  Stat,  c,  66, 

School  Trustees  appointed  under  the  provisions  of  Con.  Stat.,  e.  65,  must  act 
together  and  as  a  Board;  therefore,  a  notice  of  dismissal  signed  by  two  out 
of  three  of  them,  of  a  teacher  engaged  under  a  written  contract,  which  notice 
was  not  the  result  of  deliberation  in  their  corporate  capacity,  was  held 
insiifficient. 

This  was  an  action  to  recover  wages  claimed  by  the  plaintiff 
as  a  teacher  of  a  school  in  School  District  No.  2,  in  the 
Parish  of  Durham,  in  the  County  of  Restigouche,  tried  before 
Landry  J.  at  the  Restigonche  Circuit,  March,  1896:  verdict 
for  the  plaintiff  for  $120.  At  the  trial,  leave  was  reserved  to 
the  plaintiff  to  move  the  Court  en  harm  to  increase  the  verdict 
to  1194.50,  and  for  the  defendants  to  move  to  have  the  verdict 
entered  for  them  or  for  a  new  trial. 

Both  motions  were  now  before  the  Court.  The  facts  are  fully 
set  forth  in  the  judgment  of  the  learned  Chief  Justice. 

April  17, 18, 1896.  George  F.  Gregory  Q.C.  and  Morrill  for 
plaintiff  and 


Currey  Q.C.  for  defendants. 


Cur.  adv.  tmU. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  In  this  case  leave  was  reserved  at  the  trial  for 
the  defendants  to  move  to  have  the  verdict  entered  for  them, 
and  leave  was  also  reserved  for  the  plaintiff  to  move  to  have 
the  verdict  increased  from  $120  to  $194.50. 

Both  parties  moved  the  Court  pursuant  to  leave  reserved. 
The  plaintiff  asked  also  for  a  new  trial. 

The  plaintiff  is  a  licensed  school  teacher  under  the  authority 
of  the  Board  of  Education  of  this  Province,  and  the  defendants 
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1898.  are  school  trustees  in  the  Parish  of  Durham,  in  the  County  of 
BoBKBTsoK  Restigouche.  On  the  2nd  day  of  January,  1892,  the  plaintiff 
School  and  defendants  entered  into  a  contract  whereby  the  defendants 
engaged  the  plaintiff  to  teach  a  school  under  the  public  school 
law  in  the  Parish  of  Durham. 

By  this  contract  the  plaintiff  agreed  with  the  school  corpor- 
ation to  teach  a  school  in  district  No.  2,  in  the  Parish  of 
Durham,  during  the  school  term  ending  on  the  80th  day  of 
June,  1892 ;  and  the  school  corporation  agreed  to  pay  him  $150 
for  the  school  term,  exclusive  of  the  provincial  allowance  to  be 
received  by  the  teacher  from  the  chief  superintendent.  It  was 
also  thereby  mutually  agreed  by  clause  four  that  the  contract 
should  continue  from  school  year  to  school  .year  unless  notice 
in  writing  of  an  intention  to  terminate  the  same  should  be 
given  by  either  of  the  parties  thereto  one  month  before  the 
date  specified  in  clause  two,  or  failing  such  notice,  then  one 
month  before  the  time  to  which  the  same  is  continued  by  this 
clause. 

No  notice  was  given,  and  the  plaintiff  continued  to  teach 
during  the  whole  of  the  year  1892. 

The  plaintiff  alleges  that  in  January,  1893,  when  he  went 
back,  after  vacation,  to  take  charge  of  the  school,  he  was 
prevented  by  the  defendants  from  entering  the  school  house  and 
taking  charge  of  the  school,  and  from  carrying  out  his  part  of 
the  contract.  He  says  further,  that  this  contract  was  in  full 
force  and  effect,  and  had  not  been  legally  terminated  in  January, 
1898. 

The  defendants  claim  that  there  was  a  notice  given  the 
teacher  in  November,  1892,  whereby  there  was  an  end  put  to 
the  contract. 

The  plaintiff  contends  that  he  did  not  receive  a  legal  notice. 
The  notice  he  did  receive  is  as  follows : 

"  Jacquet  Rivbb,  Nov.  28th,  1892. 

«  H.  W.  Robertson,  Esquire : 

"  Sib, —  After  the  expiration  of  the  present  term  your  services 
will  not  be  required  as  teacher  for  school  district  No.  2,  Pariah 
of  Durham.  (Signed.)     "  Wm.  Winton, 

"Nathaniel  MoNaib, 

«  Trustees." 
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The  contract  is  signed  by  John  H.  Foley,  Nathan  McNair, . 
ftnd  Andrew   Donnelly,  the  three  school  trustees  or  school 
corporation.     The  notice  of  dismissal,  or  that  the   contract 
would  be  terminated,  is  signed  by  only  two  trustees. 

The  first  question  to  be  determined  is  whether  or  not  this  is  a 
legal  notice. 

The  plaintiff's  contention  is  that  the  three  trustees  did  not 
act  together  in  their  corporate  capacity,  and  the  jury  so  found 
in  answer  to  a  question  put  to  them  by  the  learned  Judge  at 
the  trial.  I  think  the  evidence  fully  justified  their  finding. 
They  say  that  the  three  trustees  on  the  evening  they  met  at 
Mr.  Doyle's  did  not  come  to  an  open  decision,  either  unani- 
mously or  by  two  out  of  the  three,  as  to  their  intention  to 
terminate  their  contract  at  the  end  of  that  term,  and  that  it 
was  not  then  decided  by  the  three,  nor  by  two  of  them  to  the 
knowledge  of  the  three,  that  a  notice  should  be  given  to  the 
teacher  to  that  effect,  signed  by  Messrs.  Wiuton  and  McNair  on 
behalf  of  the  corporation. 

In  short  the  notice  signed  by  Winton  and  McNair  was  not 
the  act  of  the  school  corporation. 

I  think  therefore  it  was  not  a  legal  notice.  The  trustees 
must  act  as  a  corporation.  The  individual  members  cannot  act 
separately. 

At  the  argument  reference  was  made  to  Con.  Stat.,  c.  118, 
8.  8 :  ^^  Interpretation  of  Terms."  The  language  of  the  section 
is:  "Authority  to  three  or  more  persons  jointly  empowered  to 
act,  shall  enable  a  majority  of  them  to  act."  I  am  satisfied  that 
this  section  has  no  application  to  a  corporation.  It  can  only 
refer  to  three  or  more  persons  authorized  to  act,  but  not  in  a 
corporate  capacity.  The  Tru»tee%  of  School  District  No.  16,  SotUh 
IHatrict  of  Pictou  v.  Cameron  (1),  decided  under  Revised 
Statutes  of  Nova  Scotia  (4th  series)  c.  28,  s.  80,  which  is  the 
same  as  a  section  of  the  New  Brunswick  Act,  is  authority  for 
the  statement  that  the  school  trustees  are  a  corporate  body. 
Strong  J.,  in  his  judgment,  says :  "  The  plaintiffs  are  a  corpora- 
tion aggregate,  incorporated  under  c.  23  of.  the  Revised  Statutes 
of  Nova  Sootia,  having  necessarily  perpetual  succession,  and 
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(1)  2  Can.  S.  C.  R.  690. 
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^^^  not  the  individual  corporators,  who  at  the  time  the  action 
EoBERTflON  ^j^  brought  happened  to  compose  the  corporation.  The  plain- 
scHooL  tiffs  sue  by  their  corporate  title  as  trustees  of  school  section 
No.  16,  south  district  of  Pictou  county,  and  the  names  of 
individual  trustees  are  not  once  mentioned  in  the  record.  It  is 
therefore  only  calculated  to  confuse  the  case,  and  to  introduce 
irrelevant  matter  into  its  discussion  to  speak  of  the  trustees 
individually  as  the  plaintiffs,  and  4o  enter  into  an  enquiry  as  to 
the  legality  of  the  dismissal  of  the  former  trustees  and  the 
election  of  those  who  at  present  claim  to  fill  the  corporate 
offices." 

I  think  also  that  the  plaintiff  is  entitled  to  have  the  damages 
increased  from  f  120  to  $194.50.  The  evidence  of  the  plaintiff 
is  conclusive  on  that  point.  He  lost  a  term's  work  from  the 
beginning  of  January  until  the  80th  of  June,  1893.  His  income 
during  that  period,  if  he  had  been  allowed  to  teach  in  school 
district  No.  2,  would  have  been  $217.50 ;  but  during  that  time 
he  earned  $23,  which  amount,  if  deducted  from  $217.50,  would 
leave  $194.50. 

I  think,  therefore,  that  the  verdict  entered  for  the  plaintiff 
must  stand,  and  that  the  damages  must  be  increased  to  $194.50. 


Babeeb  J.  The  plaintiff,  a  licensed  school  teacher,  entered 
into  a  contract  with  the  defendants  on  the  2nd  of  January,  1892, 
to  teach  a  school  in  the  district  under  their  control  for  school 
purposes  during  the  school  term  ending  on  the  30th  June,  1892, 
at  a  salary  of  $150  for  the  term,  in  addition  to  the  provincial 
allowance.  The  contract  contained  a  provision  that  it  should 
continue  from  school  year  to  school  year,  unless  notice  in 
writing  of  an  intention  to  terminate  the  same  should  be  given 
by  either  of  the  parties  thereto  one  month  before  the  30th 
June,  1892,  or  failing  such  notice,  then  one  month  before  the 
time  to  which  the  same  is  continued  by  this  provision.  The 
plaintiff  entered  upon  his  duties  and  taught  under  his  contract 
until  the  end  of  the  term  in  December  last.  At  the  opening  of 
the  school  in  January,  1893,  two  of  the  trustees  prevented  him 
from  resuming  his  teaching  or  having  access  to  the  school 
building,  and  employed  another  teacher  in  his  place.    This 
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action  is  jostified  by  the  corporation  on  the  ground  that  by  a  _ 
notice  dated  November  28th,  1892,  and  served  upon  the  plaintiff 
about  that  date,  the  contract  with  him  was  terminated  at  the 
end  of  the  then  current  term.     This  notice  is  signed  by  two  of 
the  three  trustees,  and  is  as  follows: 

"  Jacquet  River,  Nov.  28, 1892. 
'^T.  W.  Robertson,  Esquire : 

"Sir:  —  After  the  expiration  of  the  present  term  your  ser- 
vices will  not  be  required  as  teacher  for  school  district  No.  2, 
Parish  of  Durham. 

(Signed)    «  Wm.  Winton, 

"Nathaniel  McNair, 
Trustees." 

The  only  question  involved  in  this  case  is  whether  the  notice 
given  by  the  two  trustees  is  valid  so  as  to  terminate  the 
contract. 

The  defendants  are  a  corporate  body,  by  virtue  of  Con.  Stat., 
c.  55,  s.  60,  and  as  such  had  the  control  of  the  schools  in  the 
district  in  question.  Section  75  of  this  chapter  makes  ample 
provision  for  the  organization  of  such  bodies,  and  ss.  74  and  77 
give  them  ample  powers.  It  was,  no  doubt,  their  duty  to  have 
a  secretary  and  to  keep  a  record  of  the  meetings  of  the  board 
so  that  there  could  be  no  doubt  as  to  their  action.  These 
defendants  do  not  seem  to  have  had  a  secretary  except  in  name ; 
he  does  not  appear  to  have  attended  the  meetings  of  the  board 
or  known  anything  about  them,  or  kept  any  records ;  in  fact  no 
records  were  kept  at  aU.  The  evidence  shows  that  on  the 
evening  of  the  24th  or  25th  November,  1892,  the  three  trustees 
met  or  were  together  at  the  house  of  one  Doyle,  where  a  notice 
of  dismissal  to  the  plaintiff,  similar  in  terms  to  the  one  in 
evidence,  was  written  out.  The  matter  was  discussed  in  an 
mfonnal  way,  but  the  result  of  the  meeting  was  that  Donnelly, 
the  third  trustee,  not  only  refused  to  sign  this  notice,  but 
objected  to  the  plaintiff's  dismissal  altogether.  McNair,  another 
trustee,  refused  to  sign  it,  though  apparently  favoring  the 
plaintiff's  dismissal,  and  so  the  paper  was  not  signed,  and  they 
separated.    Admitting  for  the  sake  of  the  argument  that  these 

Digitized  by  ^ 


1896. 


Robkbtson 

V, 

School 
Tbustkbs 

■TC. 

Bftrker  J. 


ioogle 


108 


NBW    BBUN8WICK    BEP0RT8. 


[vol. 


iBoe. 


BOBEBTSON 

V, 

School 

TBU8TEE8, 
ETC. 

Barker  J. 


three  trustees  being  present  together,  as  they  were,  could 
legally  transact  the  business  of  the  corporation,  which  I  should 
be  disposed  to  think  possible,  I  am  unable  to  see  that  anything 
was  decided  upon  as  to  notifying  the  plaintiff — if  anything 
was  decided  upon  it  was  not  to  dismiss  him.  In  my  opinion 
the  practical  effect  of  what  took  place  is  that  nothing  was 
decided  upon  at  all.  No  resolution  was  moved,  and  none  was* 
carried.  The  only  record  of  any  intended  action  was  the  notice, 
which  certainly  two  of  the  three  trustees  refused  to  sign,  and 
which,  in  fact,  was  not  signed  by  any.  The  discussion  which 
took  place,  such  as  it  was,  seems  to  have  taken  place  sometimes 
between  Donnelly  and  Winton  when  together  in  one  room,  and 
in  the  absence  of  McNair,  or  between  some  other  two  in  the 
absence  of  the  third,  who  was  in  another  part  of  the  house. 
The  next  thing  which  took  place  was  the  preparation  by 
Winton,  one  of  the  trustees,  or  by  his  orders,  of  a  petition  from 
the  ratepayers  to  the  trustees  asking  for  the  plaintiff's  dismissal. 
This  petition  Winton  himself  took  to  the  ratepayers  for  signa- 
ture, and  when  signed  by  a  majority  of  them  he  and  his 
co-trustee,  McNair,  proceeded  to  act  upon  it.  This  petition  is 
dated  November  26th ;  it  is  addressed  to  the  trustees,  and  the 
heading  of  it  is  as  follows :  ^^  We  the  undersigned  ratepayers  of 
the  above  named  district,  having  heard  that  it  is  your  intention 
to  keep  our  present  teacher,  Mr.  Robertson,  for  another  term, 
and  being  opposed  to  paying  such  a  large  salary  for  a  teacher, 
hereby  request  you  to  do  your  duty  by  the  district  and  discharge 
him.**  This  is  the  language  put  into  the  mouths,  so  to  speak, 
of  these  ratepayers  by  McNair,  the  trustee,  and  it  seems  impos- 
sible to  suppose  that  at  the  meeting  on  the  24th  there  was  any 
concerted  action  to  dismiss  the  plaintiff,  or  else  MoNair's  state- 
ment in  the  petition  wherein  he  makes  the  ratepayers  say  that 
they  have  heard  that  it  was  the  trustees'  intention  to  continue 
the  plaintiff  in  their  employ  was  the  grossest  kind  of  a  falsehood. 
Having  received  this  petition,  Winton  and  McNair  signed  the 
notice  of  November  28th  and  gave  it  to  the  plaintiff.  There 
was  no  further  meeting  of  the  trustees  as  such  —  none  was 
called,  and  the  trustee  Donnelly  was  not  consulted  after  the 
meeting  on  the  24th,  not  asked  to  be  present  at  any  other 
meeting,  and  knew  nothing  about  the  petition  or  the  notice  of 
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the  28th  until  after  its  service.  On  the  trial  several  questions  '^^' 
were  left  to  the  jury,  and  upon  the  findings  the  learned  Judge 
directed  a  verdict  to  be  entered  for  the  plaintijff.  Two  of  these 
questions  are  as  follows :  *^  Did  the  three  trustees  on  the  evening 
they  met  at  Doyle's  come  to  an  open  decision  either  unanimously  sarkeT  j. 
or  by  two  out  of  the  three,  as  to  their  intention  to  terminate 
their  contract  at  the  end  of  that  term?  And  was  it  then  decided 
by  the  three,  or  by  two  of  them,  to  the  knowledge  of  the  third 
that  a  notice  should  be  given  the  teacher  to  that  effect  signed 
by  Messrs.  Win  ton  and  McNair  on  behalf  of  the  corporation?" 
To  the  first  question  the  jury  answered  ^^  No/'  In  reply  to  the 
other  question  the  jury  said  that  the  notice  of  the  28th  Novem- 
ber was  signed  solely  in  consequence  of  the  petition.  In  my 
opinion  the  evidence  fully  warranted  both  these  findings. 

Having  regard  to  the  principles  enunciated  in  VArcy  v. 
Tamar  etc.  Co.  (1),  as  explained  in  Hx  parte  Kennedy  (2),  I  am 
of  opinion  that  in  regard  to  the  notice  relied  on  the  three 
trustees  never  did  act  together  so  as  to  make  the  giving  of  the 
notice  in  any  way  a  corporate  act. 

The  validity  of  the  notice  was  sought  to  be  sustained  on 
another  ground.  By  Con.  Stat.,  c.  118,  sub-e.  8,  it  is  provided 
that  "authority  to  three  or  more  persons  jointly  empowered  to 
act  shall  enable  a  majority  of  them  to  act;"  and  it  was 
contended  that  this  section  authorized  the  trustees,  Winton 
and  McNair,  to  act  independently  of  the  other  trustee  without 
consulting  him  or  giving  him  any  opportunity  of  taking  part  in 
any  discussion  which  might  result  in  corporate  action  by  the 
board.  I  do  not  concur  in  this  view.  The  section  just  quoted 
has  in  my  opinion  no  reference  to  corporations,  but  only 
to  cases  where  the  power  to  act  is  an  individual  power  and  not 
a  corporate  one.  No  doubt  a  majority  of  the  trustees,  at  a 
properly  organized  meeting  of  the  board,  can  act  so  as  to  bind 
the  corporation,  but  that  is  the  act  of  the  corporation,  and  in 
this  case  the  power  to  dismiss  is  in  the  corporation  and  not  in 
the  individual  trustees. 

At  the  trial  leave  was  reserved  for  the  plainti£f  to  move  to 
increase  the  amount  of  the  verdict  to  $196.50,.  and  a  motion  to 


(1)  L.  B.  2  Ex.  158. 


(2)  44  Ch.  D.  481. 
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.  that  effect  was  made.  While  it  is  true  that  by  the  contract  the 
defendants  were  only  liable  to  pay  the  plaintiff  $150,  it  is 
equally  true  that  he  would  have  been  entitled  to  his  provincial 
allowance,  amounting  to  $67.50,  if  he  had  been  permitted  to 
perform  his  contract.  The  terms  of  the  contract  are  that  th^ 
$150  per  term  is  to  be  exclusive  of  the  provincial  allowance, 
and  I  think  the  loss  of  this  allowance,  which  the  plaintiff  could 
only  get  by  his  teaching  under  his  contract,  was  an  element  of 
damages  which  the  parties  must  have  had  in  contemplation 
when  they  made  the  contract.  The  two  sums  together  amount 
to  $217.50,  which,  after  deducting  the  $23  earned  by  the 
plaintiff,  would  leave  $194.50,  for  which  I  think  the  verdict 
should  be. 

Plaintiff  should  have  the  cost«  of  his  motion. 

Hanington,  Landby  and  Vanwart  JJ.  concurred. 
MgLeod  J.  took  no  part. 

Netp  trial  refused  and  verdict  increased  to  $194.50. 


1886. 


June  10. 


BOGGS  V.  SCOTT. 

Jury,  trial  toithout  —  Motion  for  new  trial — Finding  of  trial  Judge- 
Acts  of  Assembly,  57  Vict,,  c,  8,  s,  Jfi, 


Where  a  cause  is  tried  without  a  jury  it  is  the  duty  of  the  Court,  on  an  applica- 
tion for  a  new  trial,  to  disregard  the  trial  Judge's  finding,  if  the  Court  is  of 
the  opinion  that  he  was  wrong  in  his  conclusions.  The  onus  of  showing  that 
the  Judge  below  was  wrong  is  on  the  party  moving. 

This  was  an  action  to  recover  damages  for  negligently  setting 
a  fire  by  defendant  on  his  property  and  allowing  it  to  spread 
to  plaintifiCs  land  whereby  his  trees,  hay,  and  fencing  were  de- 
stroyed, tried  before  Tuck  J.,  without  a  jury,  at  the  Saint  John 
Circuit,  November,  1896 :  Verdict  for  the  defendant. 
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The  only  point  of  law  involved  was  how  far  the  Court  should      ^<^^* 
be  bound  by  the  finding  of  the  trial  Judge  on  the  questions  of      scott. 

feet.  Tnok  C.J. 

April  18, 1896.  F.  Pugtiley  Q.C.  for  defendant,  cited  Acts 
of  Assembly,  67  Vict.,  c.  8,  s.  46,  Colonial  Securities  Trust  Co. 
V.  MoMey  (1). 

Carletofij  for  plaintiff. 

Cur.  adv.  wit. 

The  following  judgments  were  now  delivered: 

Tuck  C.J-  This  cause  was  tried  before  me  at  the  Saint  John 
Circuit  in  November,  1895,  without  a  jury.  At  the  conclusion 
of  the  trial,  after  a  careful  review  of  all  the  evidence,  and 
having  taken  time  to  consider,  I  gave  a  written  judgment  in 
fevour  of  the  defendant. 

The  action  was  brought  to  recover  damages  for  the  defendant's 
negligence  in  setting  a  fire  on  his  property  and  allowing  it  to 
spread  over  to  plaintiff's  land  whereby  his  trees,  hay  and  fencing 
were  destroyed.  I  thought  the  negligence  was  not  made  out, 
and  that  the  fire  on  the  plaintiff's  property  was  not  caused  in 
the  manner  alleged. 

There  was  nothing  said  on  the  motion  for  a  new  trial  to 
induce  me  to  change  my  mind.  I  adhere  to  the  judgment 
abready  given  by  me,  and  think  the  verdict  must  stand. 

Babkeb  J.  In  this  case  a  verdict  was  entered  for  the  de- 
fendant by  Mr.  Justice  Tuck,  before  whom  the  case  was  tried 
without  a  jury  at  the  last  November  circuit  in  Saint  John.  The 
plaintiff  seeks  to  recover  damages  for  injury  to  his  woods  which, 
as  he  alleged,  were  burnt  by  a  fire  originally  started  on  the 
defendant's  land,  and  which  communicated  to  the  plaintiff's 
land  in  consequence  of  the  negligence  of  the  defendant  in  not 
properly  guarding  the  fire  or  in  some  other  way.  48  Vict., 
c-  11,  and  Con.  Stat.,  c.  107,  s.  16,  were  relied  on ;   but  it  is 

(1)  [1896]  1  Q.  B.  38. 
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_  doubtful  if  these  enactments  impose  any  greater  obligation  upon 
persons  lighting  fires  on  their  land  as  to  the  care  and  precautions 
which  they  should  take  to  prevent  injury  to  the  land  of 
adjoining  proprietors  than  is  imposed  by  the  common  law: 
Black  V.  Chrutchureh  Finance  Co.  (1). 

The  learned  Judge  after  reviewing  all  the  evidence,  came  to 
the  conclusion  that  the  defendant  had  taken  all  necessary  pre- 
cautions; or  at  all  events  that  the  evidence  failed  in  showing 
him  in  any  way  guilty  of  negligence.    And  the   question   is 
whether  this  finding  should    be  disturbed.     The    principles 
upon  which  we   should  act  in   granting  or  refusing  a   new 
trial  are  somewhat  different  when  the  cause  has  been  tried 
without  a  jury  from  those  which  govern  where  the  case  has 
been  tried   with  a  jury.     Where  a  cause  is  tried  without  a 
jury  it  is  the  duty  of  this  Court  on  an  application  for  a  new 
trial  to  disregard  the  trial  Judge's  finding  if  the  Court  is  of 
the  opinion  he  was  wrong — the  cause  is  to  that  extent  open: 
Hepenstal  v.  Merritt  (2),  North  British  and  Mercantile  Ine.  Co. 
V.  Tourville  (3).     While  this  is  the  rule,  it  is,  I  think,  subject 
to  this  remark :  that  in  applying  it  the  Court  must  be  satisfied 
that  the  trial  Judge  is  wrong  —  as  the  party  appl3ring  has  the 
onus  of  showing  that,  and  if  he  fails  in  doing  so  he  must  fail  in 
his  motion.    If  the  argument  leaves  the  case  in  doubt,  then  the 
party  moving  has  failed  in  displacing  the  presumption  that  the 
trial  Judge  was  right.     Such  is,  I  think,  the  rule  as  laid  down 
in  Savage  v.  Adam  (4),  as  affirmed  and  acted  upon  in  Colonial 
Securities  Trust  Co.  v.  Massey  (5).     I  was  not  convinced  in  the 
argument  that  the  Judge  was  wrong,  and  after  perusing  the 
evidence,  I  am  confirmed  in  the  opinion  that  he  was  right  in 
the  conclusion  at  which  he  arrived. 
I  think  this  motion  should  be  refused. 

Hanington  and  Landry  JJ.  concurred. 

Vanwart  and  McLeod  J  J.  took  no  part. 

New  tried  refused. 


(1)  [1894]  A,  C.  48. 

(2)  25  Can.  S.  G.  R.  150. 
(5)  [1896]  1  Q.  B.  38. 


(3)  25  Can.  S.  C.  R.  191. 

(4)  W.  N.  (95)  109  (11).    And 
see  Coghlan  v.  Cumberland 
(1898)  1  Ch.  704— JBep. 
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TORROP  V.  IMPERIAL  FIRE  INSURANCE  COMPANY.  laoe. 


June  10. 


Fire  insurance — Conditions  in  policy — Breach — Waiver — Recognition 
of  existing  risk  after  breach — Authority  of  Agent. 

A  policy  of  fire  insarance  on  a  factory  and  machinery  contained  a  condition 

making  it  void  if  the  said  property  was  sold  or  conveyed  or  the  interest  of 

the  parties  therein  changed  : 
Eeld^  that  by  a  chattel  mortgage  given  by  the  assured  on  said  property  his 

interest  therein  was  changed  and  the  policy  forfeited  under  said  condition ; 
Held,  farther,  that  an  agent  with  power  limited  to  receiving  and  forwarding 

applications  for  insurance  had  no  authority  to  waive  a  forfeiture  caused  by 

each  breach. 
(Affirmed  on  appeal:  26  Can.  8.  C.  B.  685.) 

This  was  an  action  to  recover  the  amount  of  a  policy  of  fire 
insurance,  dated  November  19th,  1890,  on  a  spool  and  bobbin 
factory  situate  near  Jacquet  River,  in  the  County  of  Restigouche, 
tried  at  the  Saint  John  Circuit,  December,  1895,  before 
Mr.  (now  Chief)  Justice  Tuck:  Verdict  pro  forma  for  plaintiff 
for  the  amount  of  the  policy  and  interest,  in  all  $8,261.50,  with 
leave  for  the  defendants  to  move  this  Court  to  enter  a  non-suit 
or  a  verdict  for  them. 

The  facts  of  the  case  are  fully  set  out  in  the  judgment  of 
Mr.  Justice  Barker. 

April  23,  24,  25, 1896.  H.  McLeod  Q.O.  and  A.  E.  Eanington 
Q.O.  on  behalf  of  the  defendant  company,  now  moved  pursuant 
to  leave  reserved,  and 

E.  E.  McLean  supported  the  verdict. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  [Tuck  C.J.  taking  no  part]  was 
now  delivered  by 

Babkbb  J.  This  is  an  action  on  a  fire  policy  of  insurance 
dated  November  19, 1890,  by  which  the  defendants  insured  the 
plaintiff  in  the  sum  of  $2,750  against  loss  or  damage  by  fire  on 
a  spool  and  bobbin  factory  near  Jacquet  River,  and  the  ma- 
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^^^  chinery,  engine,  and  boilers  therein.  Though  the  case  was  tried 
ToMOP  before  a  jury,  it  was  agreed  at  the  close  of  the  evidence  that 
iMPEBiAL  this  Court  was  to  draw  inferences  of  fact,  and  the  verdict  or  a 
non-suit  entered  accordingly.  Upon  that  agreement  a  fro  forma 
verdict  was  entered  for  the  plaintiff  for  the  amount  of  the  policy 
and  $611.60  for  interest,  amounting  in  all  to  $3,261.50.  The 
defendants  now  move  to  have  a  non-suit  or  verdict  entered  for 
them. 

By  the  terms  of  the  policy  "  the  loss,  if  any,  was  payable  to 
Honorable  George  Irvine  and  John  G.  Walsh,  executors  of  the 
estate  of  the  late  Edward  Burstall,  o*f  Quebec.^' 

The  declaration  contains  two  counts :  one  averring  perform- 
ance of  all  conditions  precedent,  and  the  other  averring  a 
waiver  of  the  eleventh  condition  and  performance  of  all  the 
others.  By  the  evidence  it  appeared  that  when  the  policy  was 
effected  the  plaintiff  was  owner  of  the  premises,  subject  to  a 
mortgage  for  some  $8,000  to  Irvine  and  Walsh,  to  whom  the 
loss  was  made  payable,  on  which  mortgage  there  remained  due, 
at  the  time  of  the  fire,  upwards  of  $4,000.  The  policy  was 
renewed  in  November,  1891,  for  another  year.  The  premises 
were  destroyed  by  fire  on  the  2nd  August,  1892.  No  proofs  of 
loss  were  given  until  about  the  12th  November,  more  than  three 
months  after  the  fire  had  taken  place.  Several  points  were 
argued,  but  as  the  case  can  in  my  opinion  be  disposed  of  on  two 
grounds,  it  is  unnecessary  to  deal  with  the  others. 

The  policy  contained  a  proviso  making  it  void  "  if  the  said 
property  should  be  sold  or  conveyed,  or  the  interest  of  the 
parties  therein  changed,  or  if  the  policy  should  be  assigned 
without  the  consent  of  the  company,  obtained  in  writing  herein, 
or  if  the  assured  should  make  any  attempt  to  defraud  the 
company."  It  is  contended  that,  by  reason  of  certain  con- 
veyances of  the  property  in  question,  the  policy  became  forfeited 
by  virtue  of  this  proviso.  These  conveyances  are  as  follow:  On 
May  20th,  1892,  the  plaintiff  executed  a  bill  of  sale,  by  way  of 
mortgage,  to  one  John  McAllister ;  on  the  26th  May,  1892,  the 
plaintiff  executed  a  mortgage  on  the  mill  property  also  to 
McAllister ;  on  the  26th  May,  1892,  the  plaintiff  executed  an 
assignment  for  the  benefit  of  his  creditors,  in  trust,  to  one 
W.  G.  Jones  and  W.  A.  Mott ;  and  on  the  26th  June  following 
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the  plaintiff  and  Jones  and  Mott,  his  trustees,  executed  a  bill       ^^^ 
of  sale,  by  way  of  mortgage,  of  the  personal  property  to  one     tobbop 
A.  6.  Jones  to  secure  certain  advances  which  the  trustees  found    ixpsbial 
it  necessary  to  obtain  in  order  to  enable  them  to  carry  out  the  ^™*^*'^' 
trusts  in  some  way.    The  words  of  grant  in  the  assignment  for    ^^^*'* 
the  benefit  of  creditors  are  amply  comprehensive  to  include  all 
the  real  and  personal  property  of  the  plaintiff;  but  in  addition 
to  this  they  do  expressly  include  and  mention  ^^  policies  of 
insurance,"  so  that  there  can  be  no  question  this  plaintiff  did, 
by  the  assignment  in  trust,  divest  himself  of  all  interest  in  the 
property  insured,  as  well  as  in  the  insurance  contract  itself; 
and  that  all  the  interest  which  he  could  possibly  have  was  the 
contingent  interest,  should  any  surplus  remain  after  payment 
of  the  creditors,  —  an  event  which  the  evidence  showed  was 
impossible,  as  the  assets  were  very  much  less  in  value  than  the 
amount  of  the  liabilities.    It  is  therefore  clear  that  for  some 
time  previous  to  the  fire  the  plaintiff  had  no  interest  in  either 
the  policy  or  the  property  insured. 

Two  considerations  have  influenced  Courts  in  giving  to  pro- 
visos of  this  kind  a  somewhat  strict  construction.  In  the  first 
plac^  a  breach  of  the  condition  operates  as  a  forfeiture  which 
Conrts  do  not  favour;  and  in  the  second  place,  the  langui^e 
being  that  of  the  company,  it  is  construed  most  strongly  against 
it  Effect  must,  however,  be  given  to  plain  language ;  and  it 
must  not  be  forgotten  in  doing  so,  that  it  is  all  important  for  an 
insurance  company  to  know  in  whom  is  vested  the  interest  or 
title  to  the  property  which  they  have  insured.  In  Sovereign 
Fire  Ineurance  Co.  v.  Peters  (1),  it  was  held,  that  under  a  policy 
containing  a  proviso  making  it  void,  if  the  property  insured 
should  be  assigned  without  the  company's  consent,  a  chattel 
mortgage  did  not  create  a  forfeiture,  but  to  produce  that  result 
the  assignment  must  be  an  absolute  one :  and  there  are  many 
cases  to  the  same  effect  in  Canadian  and  United  States  Courts. 
In  7  American  and  English  Encyclopcedia  of  Law,  1629,  the 
editor,  after  mentioning  numerous  cases  in  which  this  limited 
meaning  had  been  given  to  the  word  ^'  assign,"  adds :  ^^  Hence 
it  is  now  expressly  extended  in  most  policies  to  any  change  in 

(1)  12Gan.  S.  G.  R.  33. 
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^^^  the  title  " ;  and  he  cites  a  number  of  authorities  to  show  what 
TOEBOP  ^ji  constitute  a  change  in  the  title  so  as  to  invalidate  the  policy. 
IMPERIAL  The  words  in  this  policy  are :  "  Sold  or  conveyed  or  the  interest 
of  the  parties  therein  changed."  The  assignment  for  the  benefit 
of  creditors  is  an  absolute  assignment  and  not  a  conditional  one, 
and  would  therefore  likely  be  held  as  within  the  case  of  the 
Sovereign  Insurance  Co.  v.  Peters  (1);  but  if  it  were  not,  there 
cannot  be  any  doubt  whatever  that  the  effect  of  the  transfers  I 
have  mentioned  was  to  create  an  entire  change  in  the  interest 
of  the  parties.  It  follows,  as  a  necessary  result,  that  the  con- 
tract of  insurance  by  its  terms  was  thereby  rendered  null  and 
void.  The  plaintiff  seeks  to  get  rid  of  this  result  by  showing 
circumstances  which  he  says  amount  to  either  a  waiver  of  this 
proviso,  or  a  consent  on  the  company's  part  to  the  assignments. 
The  precise  nature  of  the  argument  is  not  very  clear.  The 
circumstances  relied  on  are  these:  The  policy  contains  an  endorse* 
ment  as  follows :  '*  Maritime  Province  Branch ;  offices  69  Prince 
William  Street,  Saint  John,  N.  B.,  E.  L.  Whittaker,  resident 
Secretary ;  Messrs.  McAllister  &  Mott,  Agents,  Campbellton, 
N.  B."  Messrs.  McAllister  &  Mott  are  a  firm  of  solicitors 
practising  at  Campbellton,  which  is  not  far  from  Jacquet  River, 
where  these  insured  premises  are  situate.  McAllister  is  the 
mortgagee  under  the  mortgages  from  the  plaintiff,  and  Mott  is 
one  of  the  plaintiff's  trustees  under  his  assignment.  With  this 
particular  policy  they  do  not  seem  to  have  had  much  to  do,  but 
their  powers  as  agents  were  restricted  to  receiving  applications 
for  insurance  from  persons  resident  in  tKat  part  of  the  province, 
delivering  policies  and  similar  acts.  The  contention  was  that 
as  McAllister  &  Mott  both  knew  of  these  assignments,  and  were 
parties  to  them,  the  company  would  be  bound  as  assenting  to 
them  by  reason  of  the  agency. 

I  am  unable  to  concur  in  this  view.  If  notice  of  the  change 
of  title,  apart  from  the  company's  consent,  were  a  factor  in  the 
matter  at  all,  I  should  think  that  the  evidence  failed  in  showing 
even  that  the  company  had  notice  by  reason  of  McAllister  &  Mott 
being  the  persons  to  whom  the  transfers  were  made.  But  in 
what  way  does  the  question  of  notice  enter  into  the  case  ? 

(1)  12  Can.  S.  C.  R.  33. 
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In  McQueen  v.  Phoenix  In9urance  Co.  (1),  the  Court  in  dia-       ^^^ 
posing  of  a  similar  point,  say :  "  It  was  not  a  question  of  whether     toreop 
the  company's  agent  had  notice.    The  notice,  whether  given  to    impbbial 
him  or  to  the  directors,  would  be  only  notice  that  the  property  *^liif^-  ^^• 
had  been  alienated,  which  circumstance  alone,  with  or  without       .J!!*'' 
notice,  rendered  the  insurance  null."    Neither  do  I  think  the 
&ct  that  McAllister  &  Mott  were  consenting  parties  to  these 
conveyances  could  in  any  way  bind  the  company  as  an  assenting 
party.    In  my  opinion  the  proviso  in  the  policy,  even  if  the 
consent    therein  mentioned  has    reference    to    anything  but 
additional  insurance,  stipulates  that  the  consent  must  be  in 
writing,  and  there  is  no  pretence  that  this  was  procured: 
Wutem  Aseurance  Co.  v.  DouU  (2). 

Another  circumstance  is  relied  on  by  the  plaintiff.  The 
evidence  shows  that  in  the  early  part  of  July,  1892,  Whittaker, 
the  defendant's  resident  secretary  at  Saint  John,  having  heard 
of  the  plaintiff's  assignment  in  trust  for  his  creditors  from  seeing 
some  notice  of  it  in  a  newspaper,  directed  McAllister  &  Mott 
to  give  notice  of  the  cancellation  of  this  policy.  Some  delay 
seems  to  have  occurred  before  this  was  done,  but  the  notice  was 
given  about  July  20 ;  and  on  the  22nd  of  that  month,  Whittaker 
sent  a  cheque  for  f64.17,  the  unearned  premium,  to  McAUister 
&  Mott,  who  paid  it  to  Mott  and  Jones,  the  trustees,  who 
retained  it  as  part  of  the  trust  money.  The  defendants  retained 
80  much  of  the  premium  as  covered  the  time  between  May, 
when  the  assignments  were  made,  and  July  22nd,  when  the 
cheque  was  sent.  * 

The  argument  is  that  the  retention  of  the  premium  and  the 
cancellation  of  the  policy  in  July,  are  only  consistent  with  the 
view  that  the  company  regarded  the  contract  as  in  force,  or  else 
there  was  no  contract  to  cancel.  So  far  as  this  argument  rests 
upon  the  retention  of  the  premium,  it  is  not,  I  think,  tenable, 
because  by  an  express  stipulation  of  the  policy,  the  premium,  in 
case  of  a  forfeiture  of  the  policy,  was  forfeited  also ;  so  that  the 
premium  was  actually  the  company^s  money.  It  is  different  in 
case  of  a  cancellation,  for  by  the  provisions  of  the  policy  the 
mieamed  part  of  the  premium  in  that  case  is  to  be  returned  to 
the  assured. 

(1)  4  Ont.  App.  R.  2S9.  (2)  12  Can.  S.  C.  R.  446. 
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^^'  As  to  the  other  branch  of  the  argument,  it  seems  an  anomaly 

ToBBOP     jjjjj^^j  ^i^Q  Qjjiy  evidence  of  the  existence  of  a  contract  is  an  act 

iMPEBiAL    by  which  the  contract  is  ended.    At  all  events,  it  is  sufficient 

''°"^*'  ^'  for  the  disposal  of  this  suit  if  what  was  done  did  in  law  amount 

Btfker  J.    ^  ^  cancellation,  a  question  which  will  be  disposed  of  later  on. 

It  is  altogether  uncertain  and  indefinite  what  precise  know- 
ledge the  defendant  or  Whittaker,  the  resident  agent,  and 
apparently  the  only  person  in  any  way  connected  with  the 
transaction  empowered  to  bind  the  company,  had  as  to  the 
assignments  or  when  such  knowledge  as  they  did  have  was 
received.  Whittaker  seems  to  have  merely  seen  some  notice  in 
the  newspapers  of  the  assignment  in  trust,  and  there  is  nothing 
to  show  that  he  knew  anything  of  the  other  transfers.  He 
immediately  directs  McAllister  &  Mott  to  cancel  the  policy  on 
the  ground  that  this  transfer  had  been  made.  Sitting,  as  we 
are,  with  power  to  draw  inferences  of  fact,  I  should  not  conclude 
that  this  action  of  Whittaker  could  in  any  way  be  construed 
into  a  waiver  by  the  company  of  any  forfeiture  or  of  any  rights 
thereby  created,  or  as  evidence  of  any  intention  either  to 
continue  the  original  contract  or  to  make  a  new  one.  In  my 
opinion  the  plaintiff's  action  must  fail  in  consequence  of  the 
change  of  title  in  the  property. 

I  come  now  to  the  other  point  which  was  specially  argued : 
that  is,  the  alleged  cancellation.  Two  points  were  made :  First, 
that  the  notice  of  cancellation  and  payment  of  premium  should 
have  been  to  the  plaintiff,  and  not  to  his  trustees;  and  second, 
that  notice  must  also  have  been  given  to  Irvine  and  Walsh,  to 
whom,  by  the  terms  of  the  policy,  the  loss  was  payable.  The 
fourth  condition  of  the  policy  is  as  follows :  ^*  This  insurance 
may  be  terminated  at  any  time,  at  the  request  of  the  insured, 
in  which  case  the  company  may  retain  the  customary  short 
rates  for  the  time  the  policy  has  been  in  force.  The  insurance 
may  also  at  any  time  be  terminated  at  the  option  of  the  com* 
pany,  on  giving  notice  to  that  effect  and  by  paying  a  ratable 
proportion  of  the  premium  for  the  unexpired  term  of  the  policy 
on  demand."  I  think  the  notice  of  cancellation  given  to  the 
plaintiff's  trustees  was  sufficient.  They  were  the  persons  to 
whom  he  had  assigned  all  his  interest,  both  in  the  contract  and 
property;  and  they  were  the  persons  to  whom  the  unearned 
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pTemium  belonged.  It  Beems  from  the  teims  of  the  proviso  '^^ 
that  the  notice  of  cancellation  and  the  unearned  premium  were  ''^^^^ 
to  go  to  one  and  the  same  person.  If  the  assignment  of  the  impbbial 
poUcy  had  been  assented  to  by  the  company  there  could^  I  ''°"  ^''  ^' 
should  think,  be  no  question  that  the  assignee  would,  for  all  ^^^*^- 
purposes  of  the  contract,  be  the  sole  person  with  whom  the 
company  would  deal.  Does  it  make  any  difference,  so  far  as 
the  company  is  concerned,  that  the  company  had  never  assented, 
or  been  requested  to  assent  to  the  transfer,  when  the  plaintiff 
had  done  all  that  was  required  of  him  in  order  to  give  the 
assignee  full  power  to  represent  him?  I  think  not.  Many 
cases  are  cited  by  United  States  text-writers  where  notice  to 
the  broker  who  obtained  the  policy  and  payment  of  the  return 
premium  to  him  were  held  a  sufficient  cancellation:  see  7 
American  and  English  Encyclopcedia  of  Law,  1010.  This  case 
is  much  stronger  than  that  of  a  broker.  The  validity  of  the 
cancellation  is  also  challenged,  for  the  reason  that  no  notice 
of  it  was  given  to  Irvine  and  Walsh,  the  beneficiaries.  In 
speaking  of  the  rights  of  an  assignee  of  a  policy  of  insurance 
the  editor  of  the  American  and  EngUsh  Encyclopcedia  of  Law, 
ToL  7,  at  page  1027,  says:  *^The  generally  recognized  doctrine 
now  is  that  the  assignee  takes  the  policy  subject  to  all  its 
conditions ;  and  if  the  assignor  could  not  recover,  the  assignee 
cannot : ''  for  which  he  cites  a  large  number  of  authorities.  He 
then  adds:  *^And  it  has  always  been  the  rule  that  where  an 
endorsement,  *  payable  in  case  of  loss,  etc.,'  only  is  made,  the 
beneficiary  takes  only  the  rights  of  the  originally  insured." 
Lmng  v.  Manttfacturers  Imuranoe  Co.  (1);  Smith  v.  Unum 
hmaromce  Co.  (2),  and  many  other  cases  can  be  cited  in  support 
of  this  doctrine. 

In  Mxrrion  v.  Stadacona  Luuranee  Co.  (8),  it  was  held  that 
such  a  policy  could  not  be  surrendered  by  the  payee  so  as  to 
interfere  with  the  rights  of  the  insured.  The  interest  insured 
here  was  the  plaintiff's  interest,  not  that  of  the  mortgagees. 
The  contract  is  with  the  plaintiff  and  the  payee  takes  the  risk 
of  his  rights  being  defeated  by  the  same  acts  as  would  defeat 


(1)  8  Gray  28.  (2)  120  Mass.  90. 

(3)  43  U.  C.  Q.  B.  556. 
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^^'        the  mortgagor's  right  of  action :  Kanady  v.  Oare  JDistrict  Fire 
ToBBOp     Insurance  Co.  (1);  Carpenter  v.  Providence  Washington  Insurance 
iMPE&iAL     Co.  (2). 

The  defendants  never  undertook  to  give  the  payees  notice  of 
cancellation;  the  return  premium  did  not  belong  to  them. 
The  contract  was  to  give  notice  and  return  the  premium  to  the 
insured,  that  is  the  plaintiff,  with  whom  the  contract  was  made, 
who  owned  the  property  and  paid  the  premium;  and  in  my 
opinion  this  was  done  when  the  notice  was  given  and  the 
premium  was  paid  to  the  trustees,  to  whom  the  plaintiff  had 
assigned  all  his  interest,  and  who  then  became  the  insured  and 
represented  him.  I  see  no  reason  why  the  plaintiff  could  not 
before  the  assignment  have  cancelled  the  policy  and  defeated 
the  payees'  rights  as  well  as  he  could  defeat  their  rights  by 
assigning  the  property  and  thus  forfeiting  the  policy.  And  if 
this  can  be  done  without  reference  to  the  payees,  the  company 
can  exercise  its  right  of  cancellation  by  dealing  with  the  in- 
sured, or  those  who  represent  him,  as  in  this  case.  The  company 
in  this  case  came  under  no  obligation  to  these  beneficiaries, 
except  simply  to  pay  them  in  case  of  a  loss  under  that  policy, 
the  amount  recoverable  under  the  policy  by  the  plaintiff.  In 
my  opinion  no  notice  of  cancellation  to  Irvine  and  Walsh  was 
necessary. 

As  to  the  sufficiency  of  the  alleged  waiver  of  proof  of  loss 
and  the  other  questions  raised  in  the  case  I  have  not  thought  it 
necessary  to  discuss  them,  as  for  the  reasons  I  have  already 
given  I  think  the  plaintiff  cannot  recover,  and  that  a  non-suit 
should  be  entered. 

Mb.  Justice  MgLeod  having  been  counsel  in  the  case  took 
no  part. 

Nonsuit  entered. 


(1)  44  U.  C.  Q.  B.  262.  (2)  16  Peters  501. 
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Ex  PARTS  ABEL. 

lAqwiT  JAeense  Aeij  1887 — Appeal-^ Evidenae-^  Trial  de  novo-^AdB 
o/A99embly,  60  Vid.,  e.  ^ 

On  an  appeal  to  a  judge  of  the  County  Court  from  a  conviction  for  aelling  liquor 
contrary  to  the  provisions  of  the  Liquor  Lioenae  Act,  1887  (Acts  of  Assembly, 
50  Vict.,  c  4),  the  appellate  Judge  has  power  to  adjudicate  on  the  evidence 
taken  before  the  convicting  magistrate;  or,  he  may  hear  the  evidence  of 
witnesses  other  than  those  examined  below,  or  the  farther  evidence  of  the 
witnesses  already  examined. 

On  the  first  day  of  Michaelmas  Term,  1895,  the  Oonrt  granted 
a  rule  nisi^  directed  to  James  Gordon  Forbes,  Judge  of  the 
County  Court  of  Saint  John,  calling  npon  him  to  shew  cause 
why  a  conviction  against  the  appellant  for  selling  liquor  con- 
trary to  the  provisions  of  the  Liquor  License  Act,  1887  (Acts 
of  Assembly,  50  Vict.,  c.  4),  made  by  James  Masson,  Parish 
Court  Commissioner  of  the  Parish  of  Lancaster,  in  the  City  and 
County  of  Saint  John,  which  conviction  was  affirmed  on  appeal 
by  the  said  Judge  of  the  County  Court,  should  not  be  removed 
into  this  Court  with  a  view  of  quashing  the  same;  or,  for  a 
mandamus  to  compel  the  said  County  Court  Judge  to  hear  the 
appeal  under  the  said  Act,  ss.  117  and  118,  on  the  following 
ground :  That  the  Judge  of  the  County  Court  should  have  heard 
the  case  de  novo  and  not  have  used  the  evidence  taken  before 
the  convicting  magistrate  supplemented  by  the  evidence  of 
witnesses  other  than  those  who  testified  in  the  Court  below. 

June  3,  1896,     Curry  Q.C.  shewed  cause,  and 

Wallace  supported  the  rule. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  [Hakington  J.  taking  no  part] 
was  now  delivered  by 

MgLeod  J.  In  this  case  Abel  was  convicted  before  Com- 
missioner James  Masson,  of  the  Parish  of  Fairville,  for  the  sale 
of  intoxicating  liquors  without  a  license,  contrary  to  the  pro- 
visions of  the  Liquor  License  Act,  1887. 
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^^^  The  defendant,  under  the  Act,  appealed  from  the  conviction 

"^ImlT  ^  *^®  Judge  of  the  County  Court  for  the  City  and  County  of 
Saint  John,  who,  in  the  hearing  of  the  appeal,  considered  the 
evidence  given  before  the  commissioner,  and  also  heard  such 
other  witnesses  as  the  defendant  produced  before  him ;  and  at 
the  conclusion  gave  judgment  affirming  the  conviction.  It  is 
now  contended,  on  behalf  of  the  defendant,  that  this  course 
was  wrong :  that  on  the  appeal  before  the  Judge  of  the  County 
Court  the  evidence  taken  before  the  commissioner  should  not 
have  been  referred  to,  but  that  the  whole  case  should  have 
been  re-tried,  and  that  the  prosecution  should  have  called  and 
examined  their  witnesses,  as  in  the  first  instance.  I  think  the 
course  taken  by  the  learned  Judge  was  the  correct  one.  The 
practice  and  proceedings  on  appeal  are  regulated  by  s.  118  of 
the  said  Act,  sub-s.  1,  as  follows :  ^^  The  Judge,  if  he  is  of  the 
opinion  from  the  evidence  that  the  conviction  may  be  erroneous, 
may  grant  a  summons  calling  upon  the  chief  inspector,  etc. ; '' 
8ubH9.  S,  provides:  ^^Upon  the  return  of  the  summons  the 
Judge,  upon  the  hearing  of  the  parties,  may  either  affirm  or 
quash  the  conviction,  or  if  he  thinks  fit  may  hear  the  evidence 
of  such  other  witness,  or  witnesses,  as  may  be  produced  before 
him,  or  the  further  evidence  of  any  witness  already  examined, 
and  may,  etc/'  By  this  I  think  it  is  clearly  contemplated  that 
the  Judge  has  the  evidence  taken  by  the  convicting  magistrate 
before  him,  and  he  can  on  that,  on  hearing  the  parties,  affirm 
or  quash  the  conviction,  or  he  may  hear  the  evidence  of  witnesses 
other  than  those  who  have  been  examined  before  the  convicting 
magistrate,  or  the  further  evidence  of  any  of  the  witnesses 
already  examined  before  the  convicting  magistrate,  and  then 
make  his  order  affirming  or  quashing  the  conviction. 

The  Judge  pursued  this  course  and  heard  all  the  witnesses 
the  defendant  wished  to  call,  and  then,  after  hearing  argument 
and  considering  the  whole  matter,  affirmed  the  conviction. 
This,  I  think,  is  the  practice  prescribed  by  the  Act,  and  it  has, 
moreover,  the  merit  of  being  reasonable.  The  rule  for  a 
certiorari  must  be  discharged. 

Bide  diecharged. 
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Ex  PABTB  MICHAUD. 
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Liquor  License  Aet^  1896 — Acts  of  AuenMy^  69  VicLy  c.  6  —  i>i»- 
qualifieation  of  Justice  —  Inspector  —  Bias  —  Interest. 

The  fact  that  B.,  a  convicting  justice  for  an  offisuce  against  the  proyiaiona  of 
The  Liquor  Lioenae  Act,  1896  (Acta  of  Aasembly,  59  Vict.,  c.  5),  is  an 
inspector  under  the  Act,  bat  not  for  the  district  where  the  offence  is  alleged 
to  have  been  committed,  is  not  such  an  interest  as  to  disqanlify  him  or  cause 
bias. 

On  September  24th,  1896,  the  applicant  was  convicted  before 
Justices  Murray  and  Bassett,  two  Justices  of  the  Peace  in  and 
for  the  County  of  Restigouche,  for  selling  liquor  contrary  to  the 
provisions  of  The  Liquor  License  Act,  1896,  Acts  of  Assembly 
59  Vict,  c.  5.  On  October  2Srd,  1896,  Mr.  Justice  Barker 
made  an  order  nin  for  certiorari  to  remove  the  conviction  into 
this  Court,  with  a  view  of  quashing  the  same,  on  the  following 
grounds:  1.  That  Justice  Bassett  was  not  competent  to  sit, 
being  a  license  inspector  under  the  said  Act  for  the  district  of 
the  County  of  Restigouche :  He  was  not  an  inspector  for  the 
Town  of  Campbellton,  where  the  offence  was  alleged  to  have  been 
committed,  that  being,  for  the  purposes  of  the  Act,  a  separate 
district.  2.  There  was  no  proof  of  a  sale  of  liquor  made  by 
the  applicant  or  his  vrife,  by  any  person  in  his  employ,  or  an 
occupant  of  his  house. 

November  4,  1896.  McLatchey  shewed  cause.  Bassett  not 
being  an  inspector  for  the  district  of  Campbellton  could  have 
no  interest  and  no  cause  for  bias :  Regina  v.  Band  (1),  Begina  y. 
Grimmer  (2),  Begina  v.  Simmons  (8),  Ux  parte  Orievee  (4), 
Begina  v.  Pettitmangin  (6). 

MoU  supported  the  rule.  Interest  however  infinitesimal  dis- 
qualifies: Liquor  License  Act,  1896,  s.  87,  sub-s.  4.  If  any 
likelihood  of  bias  the  Court  will  quash  the  conviction :  Begina 

(1)  L.  R.  1  Q.  B.  230.  (3)  1  Pags.  168. 

(2)  25  N.  B.  424.  (4)  29  N.  B.  643. 

(6)  9  L.  T.  683. 
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^^^       V.  Steele  (1),  Begina  v.  Justices  of  Cheat  Yarmouth  (2),  Begina 
Mre^^     V.  Justices  of  Suffolk  (8),  Begina  v.  Justices  of  Surrey  (4),  i2^"na 


Van  Wart  J. 


V.  Meyer  (5). 

Cur.  adv.  wit. 

Tne  judgment  of  the  Court  was  now  delivered  by 

Van  Wart  J.  An  order  nisi  for  a  certiorari  Was  granted  by 
Mr.  Justice  Barker  October  28rd,  1896,  returnable  in  Michaelmas 
Term  to  remove  into  this  Court  a  conviction  made  by  and 
before  Justices  Murray  and  Bassett  against  Joseph  Michaud, 
September  24th,  1896,  for  unlawfully  selling  liquor  without  the 
license  by  law  required.  The  offence  was  committed  in  the 
Town  of  Campbellton,  Restigouche  county.  By  the  Liquor 
License  Act,  1896  (69  Vict.,  c.  6),  the  Town  of  Campbellton  is 
made,  for  license  purposes,  a  district  separate  from  that  part  of 
the  county  outside  of  the  town. 

Section  4  of  the  Act  provides  for  a  Board  of  License  Com- 
missioners; section  5  makes  provision  for  the  appointment, of 
an  inspector  of  licenses  for  each  district;  section  87  makes 
provision  for  a  separate  license  fund  for  each  district,  the  first 
charge  upon  which  shall  be  the  expenses  of  the  license  commis- 
sioners, and  the  second  charge  the  salary  and  expenses  of  the 
inspector. 

Bassett  was  the  license  inspector  for  the  District  of  Resti- 
gouche county  and  resided  in  the  district.  He  was  not  inspector 
for  the  Town  of  Campbellton  district. 

The  order  was  obtained  on  two  grounds : 

1.  That  Justice  Bassett  being  an  inspectoi^  was  disqualified 
by  law,  through  interest,  from  trying  a  complaint,  and  that  he 
wad  biased. 

2.  That  there  was  no  evidence  of  sale. 

The  only  ground  of  bias  alleged  waei  that  the  fact  of  his  being 
an  inspector  in  one  district  would  make  him  predisposed  to 
convict,  and  that  his  mind  would  be  prejudiced  against  the 

(1)  26  Ont.  640.  (3)  16  Jur.  612. 

(2)  8  Q.  B.  D.  625.  (4)  I  Jur.  N.  S.  1138. 

(5)  1  Q.  B.  D.  173. 
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accused.    There  was  nothiDg  in  the  affidavits  showing,  or  even        ^^^ 
insinuating,  that  the  Justice  had  not  acted  with  perfect  impar-    ^*^** 
tiality  on  the  trial  of  the  complaint. 

It  was  argued  that  inasmuch  as  the  fines  and  penalties 
imposed  in  the  distriot  formed  a  part  of  the  district  license 
fond,  the  inspector  would  be  interested  in  having  the  fund  as 
large  as  possible.  But  counsel  failed  to  show  in  what  way  the 
Justice  could,  under  any  circumstances,  have  any  interest  in  the 
license  fund  of  the  ^^  Town  of  Campbellton  District,"  to  which 
fund  the  fine  imposed  in  this  case  would  be  paid.  I  fail  to 
discover  any  disqualification  in  the  Justice  either  on  the  ground 
of  interest  or  bias. 

Counsel  did  not  seriously  contend  that  there  was  not  ample 
eyidence  to  warrant  the  Justices  in  making  the  conviction. 

I  think  the  order  nui  should  be  discharged. 

Order  dUcharged. 


VANBUSKIRK:  v.  MoNAUGHTON,  ADMnnsraATRix,  Eta 
lUegal  contraU  '^  Leam  -^  Canada  Temperance  Act, 

V.  leased  hotel  premiaes  to  M.  in  his  lifetime,  in  which,  to  the  knowledge  of 
all  parties,  liquor  was  sold  oontrary  to  the  provisions  of  the  Canada  Temper- 
ance Act: 

ffeld,  that  aa  the  lease  was  foif  an  unlawful  purpose  it  was  Void,  and  plaintitf 
ooald  not  raoover  rent  due* 

This  was  an  appeal  from  a  judgment  of  W.  Wilberforce  Wells, 
Bsquire,  Judge  of  the  County  Court  of  Westmorland,  setting 
aside  a  verdict  for  the  plaintiff,  and*  entering  a  non-suit.  The 
facts  were  that  one  Peter  P.  McNaughton,  in  his  lifetime, 
leased  from  the  plaintiff  a  certain  buUding  and  premises  situate 
at  Moncton,  in  the  County  of  Westmorland,  to  be  used  as  an 
hotel.  McNaughton  sold  liquor  on  the  premises  contrary  to 
^e  provisions  of  the  second  part  of  the  Canada  Temperance 
Act,  then  in  force  in  said  county.  It  was  shown  by  the 
eyidence  that  the  plaintiff  had  knowledge  of  this  fact;  and  that 


1808. 


Kovember  13. 
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1896. 


.  he  patronized  the  bar  and  drank  liquor  there,  notwithstanding 

vaitbuskibk  ^Jj^^  ^Jjq  lease  contained  a  provision  that  liquor  was  not  to  be 

mcnauohtok.  sold  on  the  premises.      On  the  1st  of  November,  1894,  while 

Tnckcj.    the  premises  were  still  used  and  occupied  by  McNaughton,  they 

were  injured  by  a  fire  at  which  McNaughton  lost  his  life. 

This  action  was  brought  against  McNaughton's  administratrix 
to  recover  the  rent  due.  The  verdict  was  for  the  plaintiff,  and 
the  Judge  of  the  County  Court  entered  a  non-suit  pursuant  to 
leave  reserved. 

November  6, 1896.    B.  B.  Smith  supported  the  appeal,  and 

D.  Orant  contra.    See  Smith  v.  White  (1). 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  We  are  of  the  opinion  that  a  judgment  of  non- 
suit was  rightly  entered  in  this  case  by  the  Judge  of  the  County 
Court.  It  is  true  that  the  lease  contained  a  clause  that  liquor 
was  not  to  be  sold  on  the  leased  premises,  but  what  are  the 
facts?  Liquor  was  sold  there;  VanBuskirk  knew  it  was  sold 
and  knew  that  it  was  to  be  sold  in  the  hotel  when  the  contract 
was  made;  and  more:  he  purchased  and  consumed  it  there 
himself.  How  could  a  reasonable  man  come  to  any  other  con- 
clusion than  that  this  clause  was  put  in  the  lease  for  the  purpose 
of  avoiding  the  consequence  of  the  illegal  act  which  the  one 
intended  to  commit  with  the  knowledge  of  the  other?  From 
the  evidence  it  is  beyond  question  that  liquor  was  sold  at  the 
hotel,  with  the  knowledge  of  all  parties;  therefore  the  lease 
was  for  an  unlawful  purpose  and  consequently  void,  and  the 
Court  are  unanimous  that  Ihe  appeal  must  be  dismissed  with 
costs. 

Appeal  diimieBed. 


(1)  L.  R.  1  Eq.  626. 
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Ex  PARTB  WRIGHT.  18W- 


November  1Z. 


Criminal  law — Habeas  Corpus — The  Criminal  Code,  1892,  w. 
fnO,  638,  SS9j  540 — Carnal  knowledge  of  girl  under  fourteen  — 
Ultra  viree — The  British  North  America  Act,  s,  91,  subs.  27;  s.  92, 
subs,  H — Con.  Stat,  c.  51,  s,  62 — General  gaol  delivery. 

The  Goanty  Coarts  of  New  Brunswick  are  not  Courts  of  Oyer  and  Terminer  and 
general  gaol  delivery:  therefore  the  Coart  refused  to  discharge,  on  habeas 
corptM,  a  prisoner  who  had  been  committed  for  trial  for  an  oflEionce  against 
the  proTirions  of  the  Criminal  Code,  1892,  s.  270. 

QiMere :  Whether  the  Criminal  Code,  1892,  s.  540,  relating  to  the  jurisdiction 
of  County  Courts  in  criminal  matters,  is  not  tUtra  vires;  Also:  Whether 
npe  can  be  committed  on  a  girl  under  fourteen  years  of  age. 

This  was  an  application  for  the  discharge  from  arrest  and 
imprisonment  of  Charles  Wright,  nnder  an  order  in  the  nature 
of  a  writ  of  habeas  corpus^  pursuant  to  the  provisions  of 
Con.  Stat.,  c.  41.  The  prisoner  was,  on  July  20,  1896,  com- 
niitted  for  trial  by  the  police  magistrate  of  the  City  of 
Fredericton,  and  imprisoned  in  the  common  gaol  of  York 
County,  on  a  charge  of  attempting  to  have  carnal  knowledge 
of  a  girl  under  the  age  of  fourteen  years :  the  Criminal  Code, 
1892, 8.  270.  The  Judge  of  the  County  Court  of  York  refused 
to  tiy  him,  as  he  was  of  the  opinion  that  the  depositions 
disclosed  an  attempt  to  commit  a  rape,  an  offence  over  which, 
by  the  provisions  of  the  Criminal  Code,  1892,  s.  540,  he  had  no 
jurisdiction.  The  prisoner  was  not  taken  before  the  County 
Court  Judge  to  make  an  election  for  trial  as  required  by 
the  Criminal  Code,  1892,  P.  LIV.,  nor  was  he  delivered  for 
trial  at  the  next  session  of  the  York  County  Court,  which 
opened  on  October  6th,  1896,  and  adjourned  sine  die  on  the  9th 
of  the  same  month.  Afterwards  counsel  made  the  application 
on  his  behalf  to  Mr.  Justice  Van  Wart,  who  referred  it  to  the 
ftdl  bench. 

November  4, 1896.  Crocket  supported  the  application.  The 
prisoner  was  entitled  to  a  trial  in  the  County  Court  under  the 
proTisions  for  speedy  trials,  or  at  the  regular  session  of  the 
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^^^        Court  next  ensuing  his  commitment.    There  is  now  no  lawful 
ww^T     ^^^^^^  ^^^  1^  detention.     No  question  can  arise  as  to  the 


Tuok  GkF. 


Court  having  jurisdiction  to  try  an  offence  under  s.  270.  There 
can  in  law  be  no  attempt  to  commit  a  rape  on  a  girl  under 
fourteen  years  of  age.  Section  266  defines  rape  as  ^^  the  act  of 
a  man  haying  carnal  knowledge  of  a  woman  who  is  not  his 
wife,  etc."  Webster,  Worcester,  the  Standard  and  the  Century 
dictionaries  define  ^^a  woman"  as  an  adult  human  female;  that 
is,  a  female  who  has  passed  the  age  of  puberty,  Blackburn  v.  The 
State  (1)  decides  that  a  female  ceases  to  be  a  child  and  becomes 
a  woman  within  the  meaning  of  an  act  prescribing  punishment 
for  rape,  at  the  age  of  puberty.  That  being  so,  s.  269  is  relied 
on  as  fixing  in  law  the  age  of  puberty  as  well  as  the  age  of 
consent.  Admitting  that  there  can  be  in  law  an  attempt  to 
commit  a  rape  on  a  girl  under  fourteen,  it  is  submitted  that  the 
County  Court  had  jurisdiction ;  in  other  words,  that  s.  540  is 
ultra  vires  of  the  Parliament  of  Canada:  The  British  North 
America  Act,  s.  91,  sub-s.  27 ;  s.  92,  sub-s.  U;  Jn  re  County 
Courts  qf  British  Columbia  (2). 

White  S.-G.  contra,  cited  Megina  v.  Batdiffe  (8),  Begina  v. 
Bat/lis  (4).  This  Court  cannot  discharge  under  habeas  corpus 
in  such  a  case  as  this:  3  Broom  and  Hadley's.  Com.  145; 
4  Bacon's  Abr.  B,  Habeas  Corpus^  188;  1  Chitty's  Crim.  Law 
182;  Bex  v.  Marks  (6),  In  re  Parker  (6),  Bex  v.  Bowen  (7); 
The  Criminal  Code,  1892,  ss.  681,  752. 

Crocket  in  reply. 

Cur.  adv.  vuU. 


The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  An  application  was  made  to  Mr.  Justice  Van  Wart, 
under  the  Act  of  Assembly  relating  to  habeas  corpus^  and  on 
the  16th  day  of  October,  1896,  the  learned  Judge  made  an 

(1)  22  Ohio  102.  (4)  4  Cox  C.  C.  23. 

(2)  21  Can.  S.  C.  R.  446.  (5)  3  East  157. 

(3)  10  Q.  B.  D.  74.  (6)  6  M.  &  W.  32. 

(7)  9  C.  &  P.  509. 
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order  directiiig  the  keeper  of  the  gaol  of  the  County  of  York,        ^^^ 
to  return  to  him  whether  or  no  Charles  Wright  was  at  that    ^^^Jj^ 
time  detained  in  the  said  gaol,  together  with  the  cause  of  his    j^j^^^j, 

detention.    After  a  hearing  before  the  Judge  the  matter  was       

referred  by  him  to  this  Court. 

It  appears  from  the  affidavit  of  Mr.  Crocket  that  the  prisoner 
was  charged  before  John  L.  Marsh,  Esquire,  Police  Magistrate 
of  the  City  of  Fredericton,  that  he,  the  said  Charles  Wright, 
on  the  2nd  day  of  July,  1896,  at  the  City  of  Fredericton,  in  the 
County  of  York,  unlawfully  did  attempt  to  have  carnal  know- 
ledge of  Ada  Agnes  Burt,  a  girl  under  the  age  of  fourteen 
years,  to  wit,  of  the  age  of  twelve  years  and  seven  months. 

After  an  examination  before  the  magistrate  the  prisoner  was, 
on  the  20th  of  July,  1896,  committed  for  trial  at  the  next 
session  of  the  County  Court  for  the  County  of  York. 

It  is  also  stated  in  Mr.  Crocket's  affidavit  that  he  made 
several  applications  to  James  Steadman,  Esquire,  Judge  of  the 
County  Court  of  York,  to  try  the  prisoner  without  a  jury  under 
the  Speedy  Trials  Act. 

That  finally,  on  the  19th  day  of  September,  1896,  Mr.  Crocket 
enquired  of  the  Judge  if  he  had  come  to  a  decision  in  the 
matter,  and  his  answer  was  that  he  would  not  undertake  the 
trial  of  the  prisoner  unless  Mr.  Barry  (clerk  of  the  County 
Court)  was  anxious  that  he  should  do  so,  and  the  prisoner  has 
never  been  taken  before  the  Judge  of  the  said  County  Court  to 
make  election  under  the  provisions  of  the  Speedy  Trials  Act. 

A  regular  session  of  the  County  Court  for  York  was  opened 
before  Judge  Steadman  on  the  6th  and  adjourned  on  the  9th 
of  October,  1896,  and  this  was  the  first  session  of  the  Court 
since  Wright  had  been  committed  for  trial.  No  indictment  was 
preferred  against  him  at  this  Court,  and  he  was  not  delivered 
for  his  trial. 

It  is  contended  on  behalf  of  the  prisoner  that  he  had  the 
right  to  be  tried  either  under  the  sections  of  the  Criminal  Code, 
1892,  providing  for  speedy  trials  of  indictable  offences,  or  at 
the  first  session  of  the  York  County  Court  after  he  had  been 
committed  for  trial ;  and  that  as  he  was  not  permitted  to  have 
either  of  such  trials,  he  is  entitled  to  his  discharge. 
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^^-  Upon  the  charge  for  which  the  defendant  was  committed  he 

WRioH?     ought,  under  the  statute,  to  have  had  either  a  speedy  trial,  or 


Tuck  C.J. 


to  have  been  tried  at  the  County  Court  held  at  Fredericton  in 
October,  1896.  It  seems  clear  that  the  magistrate  committed 
the  prisoner  under  s.  270  of  the  Criminal  Code,  which  enacts 
that  "  Everyone  who  attempts  to  have  unlawful  carnal  know- 
ledge of  any  girl  under  the  age  of  fourteen  years  is  guilty  of  an 
indictable  offence,  and  liable  to  two  years  imprisonment  and  to 
be  whipped."  Having  read  the  depositions  taken  before  the 
magistrate  at  the  preliminary  examination,  I  am  convinced  that 
this  is  the  charge  upon  which  the  prisoner  should  have  been 
tried,  either  by  the  Judge  alone,  or  before  the  Judge  with  a 
jury.  In  coming  to  the  conclusion  that  he  had  no  jurisdiction 
to  try  the  prisoner,  the  Judge  must  have  thought  that  the 
depositions  disclose  an  offence  under  s.  268  of  the  code,  which 
enacts  that  "  Everyone  is  guilty  of  an  indictable  offence,  and 
liable  to  seven  years  imprisonment,  who  attempts  to  commit 
rape ; "  and  by  s.  640  of  the  code  power  to  try  the  last  named 
offence,  under  s.  268,  is  taken  away  from  every  County  Court 
Judge  in  the  Province  of  New  Brunswick.  By  the  County 
Court  Act,  Con.  Stat.  c.  51,  s.  62,  it  is  enacted  that  "The  several 
County  Courts  of  this  Province  shall  have  original  concurrent 
jurisdiction  within  their  respective  counties  with  the  several 
Circuit  Courts  of  this  Province  of  all  crimes  (which  are  not 
capital),  offences  and  misdemeanors  committed  within  their  said 
respective  counties,"  etc.  This  section  gives  jurisdiction  to 
County  Courts  of  the  crime  of  attempt  to  commit  rape,  as  that 
crime  is  not  capital.  Section  540  of  the  code  takes  away  that 
jurisdiction  from  the  County  Courts  of  New  Brunswick.  It  is 
argued  that  this  section  is  ultra  vires  the  Parliament  of  Canada 
because  by  sub-s.  14  of  s.  92  of  the  British  North  America 
Act,  Provincial  Legislatures  were  empowered  to  make  laws 
regarding  the  administration  of  justice  in  the  provinces,  in- 
cluding the  constitution,  maintaining  and  organization  of  Pro- 
vincial Courts,  both  of  civil  and  criminal  jurisdiction,  and 
including  procedure  in  criminal  matters  in  those  Courts.  By 
s.  91,  sub-s.  27  of  the  British  North  America  Act,  the  Par- 
liament of  Canada  is  given  the  power  to  regulate  the  procedure 
in  criminal  matters.  The  power  of  parliament  to  legislate  as 
to  the  jurisdiction  of  Provincial  Courts  in  criminal  matters  is 
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excluded  by  sub-s.  14  s.  92  of  the  Act-    If  then  s.  540  of  the       ^^ 
code  is  legislation  as  to  criminal  jurisdiction,  it  would  seem  to     ^^^^ 
be  beyond  the  power  of  Parliament,  and  to  be  in  conflict  with    Tncrc.j. 

Con.  Stat,  c.  51,  s.  62,  which  gives   County  Courts  in    this       

Province  jurisdiction  of  all  crimes  which  are  not  capital.  But 
with  my  view  of  the  present  case  it  is  not  necessary  to  decide 
this  point  of  jurisdiction. 

In  re  County  Courts  of  British  Columbia  (1)  the  question  of 
the  powers  of  Parliament  and  the  Provincial  Legislatures  as 
regards  the  administration  of  justice  and  procedure  in  criminal 
matters  is  discussed. 

Quite  a  lengthy  argument  was  addressed  to  us  to  the  effect 
that  there  cannot,  under  the  code,  be  an  attempt  to  commit  a 
rape  on  a  girl  under  fourteen  years  of  age,  and  it  was  said  that 
by  the  code  rape,  or  an  attempt  at  rape,  can  only  be  committed 
on  a  woman  who  has  arrived  at  the  age  of  puberty,  whatever 
that  age  is.  I  am  not  called  upon  at  present  to  decide  this 
point,  because  I  am  fully  of  the  opinion  that  Judge  Steadman, 
from  the  evidence  before  him,  had  power  to  try  this  case,  even 
if  he  thought  there  had  been  an  attempt  to  commit  rape. 

Another  contention  is  that  the  judge  should  have  delivered 
the  gaol  at  the  first  session  of  the  County  Court  held  in 
York  after  the  prisoner  was  committed.  I  am  inclined  to 
think  that  the  Provincial  County  Courts  are  not  Courts  of 
oyer  and  terminer  and  general  gaol  delivery,  as  the  circuits  of 
the  Supreme  Court  are.  Criminal  jurisdiction  is  given  to  the 
County  Courts  by  the  statute,  but  nothing  is  said  to  the  effect 
that  they  are  Courts  of  general  gaol  delivery.  Section  538  of 
the  Criminal  Code  enacts  that  every  Court  of  oyer  and  terminer 
and  general  gaol  delivery  has  power  to  try  any  indictable  offence 
and  no  exception  is  made  to  this  power  by  s.  540.  The  Courts 
mentioned  in  s.  589  have  their  power  limited  by  s.  540.  So  far 
as  the  Parliament  of  Canada  has  the  power  to  say  so  it  has 
said  that  County  Courts  in  New  Brunswick  are  not  Courts  of 
oyer  and  terminer  and  general  gaol  delivery. 

By  the  sections  of  the  code  providing  for  speedy  trials,  the 
prisoner  may  be  tried  for  offences  other  than  those  for  which  he 
has  been  committed. 

(1)  21  Can.  S.  C.  R.  446. 
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^^^  While,  however,  I  am  of  the  opinion  that  Judge  Steadman 

wai€«T  ^^0^^^  hsLve  tried  the  prisoner  either  under  the  speedy  trial 
clause  in  the  statute,  or  at  the  Court  held  in  Fredericton  in 
October,  1896,  yet,  because  no  such  trial  took  place,  it  does 
not  follow  that  the  prisoner  should  go  free  and  not  be  tried 
at  all.  Even  if  the  Judge  of  the  County  Court  should  have 
delivered  the  gaol  and  should  have  tried  the  prisoner,  this 
Court  will  not  discharge  the  prisoner,  but  if  necessary  will 
remand  him  that  he  may  be  tried  on  the  charge  upon  which  he 
has  been  already  committed,  or  for  another  offence:  see  4 
Bacon's  Abr.  B.  184;  1  Chitty's  Criminal  Law,  182;  Bex  v. 
Marks  (1) ;  The  Canadian  Prisoners  (2);  The  Criminal  Code, 
8.  762. 

I  think  the  ends  of  justice  will  be  met  if  Mr.  Justice  Van  Wart 
refuse  to  discharge  the  prisoner  on  habeas  carpus^  and  if  at  the 
same  time  he  make  an  order  directing  Judge  Steadman  without 
delay  to  try  the  prisoner  under  the  speedy  trial  sections  of  the 
code;  or  if  the  prisoner  demand  a  trial  by  a  jury,  then  that  the 
Judge  try  him  at  the  next  term  of  the  York  County  Court. 

Remitted  to  Mr.  Justice  Van  Wart  to  give 
judgment  accordingly. 


(1)  3  East  167.  (2)  6  M.  &  W.  33. 
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Decembtrli, 


Ex   PARTE   REID.  _      '»«. 

Badardy — Trial — Con.  Stat,  c  103,  8.  7 — Limitation — Prohibition. 

B.  having  been  aneBted  by  warrant  on  an  information  charging  him  with  being 
the  father  of  a  baatard  diild  likely  to  become  a  charge  on  the  pariah,  denied 
his  guilt  and  entered  into  the  recognizance  required  by  Con.  Stat.,  o.  103, 
8.  7.  The  cauae  wae  not  entered  for  trial  at  the  term  of  the  County  Court 
next  ensuing  the  birth  of  the  child,  but  was  entered  at  the  next  following 
term. 

On  an  application  for  a  writ  of  prohibition  to  restrain  the  Judge  of  the  County 
Court  from  trying  the  information: 

Heldj  per  Tuck  C.J.,  Haninoton  and  McLeod  JJ.:  That  the  defendant  could 
be  properly  tried  at  the  last  mentioned  Court  and  the  writ  of  prohibition 
ehould  be  refused; 

Per  Babkkb,  IjANdby  and  VanWabt  JJ. :  That  the  provisions  of  Con.  Stat, 
c.  103,  s.  7,  limited  the  time  within  which  the  defendant  could  be  legally 
tried,  and  the  writ  of  prohibition  should  issue. 

The  Court  being  evenly  divided  the  matter  dropped. 

EiparU  Ourrie  (26  N.  B.  576)  discussed. 

On  October  Sth,  1896,  Mr.  Justice  Landry  granted  an  order 
ftiit  calling  upon  the  Judge  of  the  County  Court  of  York  to 
shew  cause  why  he  should  not  be  prohibited  by  writ  of  pro- 
hibition from  proceeding  to  hear  and  determine  an  information 
of  bastardy  preferred  against  the  applicant  by  the  Overseers  of 
the  Poor  of  the  Town  of  Marysville,  in  the  County  of  York,  on 
the  following  ground :  That  a  term  of  the  County  Court  had 
iQteryened  between  the  delivery  of  the  woman  and  the  time 
when  the  cause  was  entered  for  trial. 

The  information  was  made  on  the  28th  day  of  April,  1896, 
the  defendant  was  arrested  on  the  12th  day  of  August  following, 
denied  the  charge,  and  entered  into  the  recognizance  required 
by  Con.  Stat.,  c.  103,  s.  7.  The  County  Court  of  York,  which 
had  jorisdiction  to  try  the  case,  met  on  the  first  Tuesday  in 
June,  1896,  but  the  information  was  not  entered  for  trial;  it  met 
again  on  the  first  Tuesday  in  October,  at  which  term  the  cause 
was  entered  for  triaL 
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^^'  November  6, 1896.     VanWaH  Q.O.  shewed  cause.    The  Act 

iiiKiD^  does  not  specify  any  time  within  which  defendant  must  be 

Tuckcj  arrested.     The  cause  was  entered  for  trial  at  the  term  fpUowing 

his  arrest. 

A.  J.  Gregory  supported  the  order.      He  cited  Ex  parte 
Currie  (1). 

Cur.  adv.  vvlt. 

The  following  judgments  were  now  delivered : 

Tuck  C.J.     I  think  that  the  order  nisi  for  a  prohibition  in 
this  case  must  be  discharged. 

The  order  granted  on  the  8th  of  October,  1896,  out  of  term, 
was  to  restrain  the  County  Court  Judge  of  York  from  trying 
an  information  against  Reid  on  a  charge  of  bastardy.  The 
ground  upon  which  the  learned  Judge  granted  the  order  is :  that 
a  term  of  the  County  Court  intervened  between  the  delivery 
of  the  woman  and  the  time  when  the  cause  was  entered  for 
trial.  By  Con.  Stat.  c.  103,  s.  7,  it  is  enacted  that  "all  infor- 
mation or  charges  for  bastardy  upon  which  recognizance  has 
been  given,  or  upon  which  the  party  charged  has  been  commit- 
ted to  gaol,  shall  be  tried  at  the  term  of  the  County  Court  for 
the  county  in  which  the  information  is  laid,  next  ensuing  the 
delivery  of  the  woman,  unless  the  trial  be  postponed  as  herein- 
after provided."  There  is  no  definite  time  named  in  the  statute 
within  which  the  information  referred  to  in  s.  1  of  the  chapter 
shall  be  made.  It  may  be  laid  before  or  after  the  delivery  of 
the  woman.  Nor  is  there  any  time  fixed  within  which  the 
justice  of  the  peace  shall  issue  his  warrant  for  the  apprehension 
of  the  person  charged  with  being  the  father  of  the  child.  When 
the  person  charged  has  been  arrested  by  a  constable,  he  may  be 
taken  before  any  justice  of  the  peace  of  the  county  in  which  he 
has  been  arrested. 

The  woman  was  delivered  of  a  child  on  the  28th  of  April, 
1896 ;  the  information  was  laid  on  the  12th  of  June  then  next, 
and  the  Court  was  opened  on  the  2nd  of  June.  The  magistrate's 
warrant  was  issued  on  the  11th  of  August ;  the  person  charged 

(1)  26  N.  B.  576. 
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was  arrested  od  the  12th  of  August;  he  appeared  for  examina-. 
lion  on  the  80th  of  August,  and  the  cause  was  duly  entered  for 
trial  at  the  next  York  County  Court,  on  the  second  Tuesday  in 
October,  1896.  The  defendant  entered  into  a  recognizance  in 
the  form  (D)  in  the  Act,  to  appear  personally  at  the  County 
Court  for  the  County  of  York,  on  the  first  day  of  the  next 
ensuing  term  thereof,  to  answer  the  charge  of  being  the  father 
of  a  bastard  child. 

My  view  is  that  c.  103,  s.  7,  does  not  apply  until  after  the 
person  charged  has  given  this  recognizance.  In  fact  the  very 
words  of  the  section  are,  that  ^^  all  information  on  charges  for 
bastardy  upon  which  recognizance  has  been  given,  or  upon 
which  the  party  charged  has  been  committed  to  gaol,  shall  be 
tried,  etc."  Until  one  or  the  other  of  these  two  events  has 
happened,  the  concluding  words  of  the  section  do  not  apply. 
And  properly  so.  For  the  delivery  of  the  woman  may  take 
place  one  day  and  the  term  of  the  County  Court  open  the  next. 
I  am  satisfied  that  the  time  is  not  to  be  until  after  a  recognizance 
has  been  given,  or  the  party  charged  has  been  committed  to 
gaol.  There  would  be  no  necessity  for  a  recognizance  or  a  trial 
if  the  party  charged  pay  the  sum  of  one  hundred  dollars  and 
the  costs  of  apprehension,  as  provided  for  in  s.  2  of  the  Act. 
The  Act  contemplates  an  apprehension  before  there  can  be  a 
trial. 

Chapter  31  of  56th  Vict,  is  an  Act  in  further  amendment  of 
the  law  relating  to  bastardy.  Section  3  of  this  Act,  among 
other  things,  provides  that  no  irregularity  in  the  proceedings 
shall  afford  any  defence  to  the  person  charged  when  upon  his 
trial,  nor  shall  the  same  be  of  any  avail  as  a  preliminary 
objection  or  otherwise  to  prevent  the  trial  of  the  information  or 
charge.    This  section  covers  any  irregularity  in  the  proceedings. 

The  point  now  being  considered  did  not  arise  in  the  same 
way  in  Ux  parte  Currie  (1).  In  that  case  the  information  had 
been  tried  and  the  jury  disagreed.  The  Court  made  absolute  a 
rule  for  a  prohibition,  because  there  had  been  no  postponement 
of  the  trial,  at  the  next  term  of  this  Court. 

I  think  that  the  cause  is  not  at  an  end,  and  that  the  defendant 
may  still  be  tried. 


1396. 


Bx  parte 
Reid. 

TuokC.J. 


(1)  26  N.  B.  676. 
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^^'  The  rule  nisi  for  prohibition  must  be  discharged. 

£x  parte 

„--— ,  Hanington  and  MoLeod  J  J.  agreed  with  the  learned  Chief 

Tuck  C.J.  .                                                                           ® 

Justice. 


Babkeb  J.  An  information  was  laid  against  Reid  on  the 
12th  of  June  last  charging  him  with  being  the  father  of  a 
bastard  child,  born  on  the  28th  day  of  April  previous.  A 
warrant  was  issued  upon  which  Reid  was  arrested  on  the  12th 
of  August  last,  and  he  thereupon  entered  into  recognizance  (D) 
mentioned  in  Con.  Stat.  c.  103,  s.  2.  The  County  Court  of 
York,  which  had  jurisdiction  in  the  matter,  held  a  term  on  the 
first  Tuesday  in  June  and  another  on  the  first  Tuesday  in 
October,  and  at  the  last  sitting  this  information  was  entered  for 
trial.  The  sole  question  is  whether  such  an  information  must, 
under  the  provisions  of  c.  103,  s.  7,  be  tried,  or  at  least  entered 
for  trial  at  the  first  County  Court  sitting  after  the  delivery  of 
the  woman ;  in  which  case,  as  the  Court  sat  in  June  after  the 
birth  of  the  child,  though  before  any  information  had  been  laid, 
there  is  no  jurisdiction  in  the  Court  to  try  this  information 
now.  The  section  in  question  is  as  follows :  ^^  All  informations 
or  charges  for  bastardy  upon  which  recognizance  (D)  has  been 
given,  or  upon  which  the  party  charged  has  been  committed  to 
gaol,  shall  be  tried  at  the  term  of  the  County  Court  for  the 
county  in  which  the  information  is  laid  next  ensuing  the 
delivery  of  the  woman,  unless  the  trial  be  postponed  as  herein- 
after provided."  In  JEx  parte  Currie  (1)  this  Court  held  that 
the  provisions  of  this  section  were  not  directory  but  imperative ; 
and  in  a  case  where  the  information  had  been  entered  for  trial 
at  the  first  Court  after  the  delivery  of  the  woman,  it  granted  a 
writ  of  prohibition  against  further  proceeding  at  a  subsequent 
Court  in  consequence  of  some  informality  in  the  adjournment 
of  the  case.  We  have  therefore  a  positive  decision  of  this 
Court  that  in  the  cases  to  which  this  section  relates,  the  charge 
must  be  tried  at  the  County  Court  next  ensuing  the  delivery  of 
the  woman,  subject  to  the  right  of  postponement  given  by  the 
Act,  and  any  attempt  to  try  it  at  any  other  Court  would  be 

(1)  26  N.  B.  576. 
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prohibited  as  being  altogether  without  jurisdiction.  In  other  _ 
words,  8.  7  is  a  limitation  in  point  of  time  within  which  charges 
of  bastardy  upon  which  recognizance  (D)  has  been  given  — 
that  is,  where  the  person  charged  denies  the  charge  —  must  be 
tried.  It  is  said  this  Act  is  one  purely  for  the  protection  of  the 
overseers  of  the  poor  and  the  indemnity  of  the  parish  upon 
which  the  child  is  likely  to  become  a  charge,  and  that  if  all 
cases  must  be  tried  as  is  contended  for,  the  parish  must  in  many 
cases  go  without  indemnity.  That  may  be  a  good  reason  for 
guarding  against  a  narrow  construction  of  the  Act,  but  in  my 
opinion  it  is  no  warrant  for  disregarding  its  plain  language. 
It  was  contended  that  this  section  applied  only  to  cases  where 
the  information  had  been  laid  and  the  party  had  been  arrested 
and  entered  into  recognizance  (D)  at  a  time  when  he  could 
be  tried  at  the  first  Court  after  the  birth  of  the  child.  In 
other  wgrds  the  section,  instead  of  applying,  as  it  expressly 
says,  to  ^"^  ail  informations  and  charges,"  only  applies  to  a  few  — 
not  because  it  is  impossible  to  apply  it  to  all,  but  because  to 
make  it  apply  to  all  may  limit  what  in  conjecture  was  the 
protection  intended  by  the  legislature.  Besides  this,  if  the 
section  is  confined  to  this  class  of  cases,  there  is  no  limit  at  all 
as  to  the  remaining  class  of  cases  —  they  can  be  tried  at  any 
time.  But  what  possible  reason  can  be  suggested  why  such  a 
distinction  should  be  made  between  these  two  classes  of  cases? 
Bx  parte  Ourrie  was  not  decided  upon  any  such  grounds. 

Although  the  limitation  provided  in  s.  7  did  not  exist  in  any 
of  the  earlier  statutes  relating  to  bastardy,  it  is  by  no  means  an 
unusual  provision  in  that  class  of  legblation.  There  are 
obvious  reasons  why  a  charge  of  bastardy  should  not  be  held 
over  a  man  for  seven  years,  more  especially  where  the  provision 
which  formerly  existed  by  which  the  mother's  evidence  might 
require  corroboration  has  been  omitted  from  the  present  law : 
see  Taylor  on  Evidence,  s.  881.  In  addition  to  this,  the  infor- 
mation can  be  laid  at  any  time  before  the  birth  of  the  child, 
and  while  no  order  of  maintenance  can  be  made  without  an 
order  of  affiliation,  the  order  of  affiliation  can  be  made  before 
the  child  has  become  chargeable  and  without  that  question 
being  in  anyway  adjudicated  upon  in  which  case  the  party 
enters  into  recognizance  (N)  under  the  order  of  affiliation  L  — 
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Barker  J. 


.that  is  a  recognizance  to  indemnify  the  parish  against  all 
charges  for  the  child's  support  until  the  child  attains  the  age  of 
seven  years.  In  the  Imperial  statute,  7  &  8  Vict,  c.  101, 
8.  2,  relating  to  bastardy,  it  is  provided  that  the  mother  of  the 
child  shall  make  application  for  a  summons  either  before  or 
within  twelve  months  after  the  birth  of  the  child.  It  was  held 
that  the  Justices  had  no  jurisdiction  to  entertain  an  application 
made  after  that  time :  Begina  v.  Pickford  (1) ;  Pott%  v.  Camr 
bridge  (2). 

The  provisions  of  this  statute  were  as  much  in  the  interests 
of  the  parish  authorities  as  our  provincial  one,  and  I  believe  the 
father's  indemnity  covers  a  period  of  thirteen  years  instead  of 
seven  as  with  us.  It  was  never  doubted,  however,  that  the 
cases  where  an  order  for  maintenance  could  be  made  were 
limited  to.  those  in  which  the  summons  had  been  applied  for 
either  before  the  birth  or  within  twelve  months  from  Ihe  birth. 
It  is  true  our  Act  does  not  expressly  say  that  the  summons  shall 
be  issued  within  any  limited  time  or  that  the  proceedings  shall 
be  commenced  within  any  specified  period.  I  am,  however, 
unable  to  see  why  the  same  effect  is  not  produced  as  to  cases 
where  the  alleged  father  denies  the  charge,  by  a  provision  which 
says  that  charge  shall  not  be  tried  except  at  the  first  Court 
which  sits  after  the  child  is  bom.  Take  for  instance  the  cases 
of  convictions.  It  is  quite  a  common  provision  in  statutes 
providing  for  convictions  or  for  the  recovery  of  penalties  that 
the  conviction  shall  be  made  or  the  recovery  had  within  a 
particular  time.  In  Rex  v.  Bellamy  (8),  a  conviction  under  5 
Anne,  c  14,  was  quashed  because  the  Act  required  the  con- 
viction to  be  made  within  three  months  after  the  offence  was 
committed.  Rex  v.  Tolley  (4),  was  a  case  under  the  same  Act. 
It  appeared  that  within  the  three  months  a  hearing  took  place 
and  was  by  consent  of  parties  adjourned  to  a  day  later  than  the 
three  months  when  the  conviction  was  made.  The  conviction 
was  held  bad  because  it  was  made  after  the  expiration  of  the 
three  months.  In  Regina  v.  Wainwright  (6),  the  Court  held  a 
recovery  of  a  pendty  under  18  &  19  Vict.,  c.  108,  s.  14,  bad 
under  a  provision  in  the  Act  by  which  all  penalties  imposed  by 


(1)  1  B.  &  s.  80. 

(2)  8  E.  &  B.  S47. 


(5)  £.  B.  &  E.  474. 


(3)  1  B.  &  C.  500. 

(4)  3  East  467. 
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the  Act  might  be  recovered  within  three  months  of  the  com- . 
mission  of  the  offence,  because  the  time  had  expired.  Lord 
Campbell  says:  ^'The  provision  is,  not  that  the  proceedings 
shall  be  commenced  within  a  given  time,  but  that  the  penalties 
may  be  recovered  within  the  time.  The  effect  of  that  seems  to 
me  clearly  to  be  that  there  must  be  judgment  for  the  penalty 
within  the  three  months."  In  all  these  cases  it  became  necessary 
to  commence  the  proceedings  so  that  the  recovery  or  conviction 
could  be  had  before  the  three  months  had  expired.  What 
difference  in  principle  is  there  between  such  sections  and  the 
one  under  discussion  which  says  that  the  trial  shall  take  place 
at  the  first  Court  sitting  after  the  happening  of  a  specified 
event?  I  can  see  none.  As  I  have  already  pointed  out  there  is 
ample  time  for  the  information  to  be  made  so  as  to  comply  with 
the  statute  thus  construed.  On  the  other  hand,  as  there  is  'no 
power  of  compelling  a  woman  to  make  the  information,  and 
when  she  has  done  so  no  power  to  compel  the  overseers  of  the 
poor  to  have  the  warrant  issued,  which  they  control  by  42  Vict., 
c.  21,  s.  8,  the  whole  effect  of  s.  9  can  be  rendered  nugatory  by 
their  simply  remaining  inactive,  if  that  section  only  applies  to 
cases  where  proceedings  have  been  taken  at  a  time  so  as  to 
permit  of  the  trial  taking  place  at  the  first  Court,  and  has  no 
application  to  cases  where  such  proceedings  might  have  been 
so  taken,  but  were  not.  I  think  the  words  of  the  Act  are 
plain  and  positive;  and  that  the  section  not  only  does,  but 
was  intended  to  impose  a  limit  of  time  to  all  cases  where  the 
denial  of  the  charge  rendered  a  trial  necessary.  I  am  unable 
to  read  the  words  ^'All  informations  or  charges  for  bastardy,  etc." 
as  equivalent  to,  or  as  meaning  only  ^'such  informations  or 
charges  as  the  mother  shall  choose  to  make,  or  the  overseers 
choose  to  act  upon,  so  that  they  can  be  tried  at  the  County 
Court  next  after  the  delivery  of  the  woman,  shall  be  so  tried." 
I  think  the  prohibition  should  go. 


1SB6. 


Bx  parte 
Reid. 

Barker  J. 


VanWabt  J.  This  is  an  application  for  a  writ  of  prohibition 
to  prohibit  the  Judge  of  the  York  County  Court  from  trying  a 
charge  of  bastardy  preferred  against  the  applicant  at  the  instance 
of  the  overseers  of  the  poor  of  the  Town  of  Marysville. 
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lase. 


Van  Wart  J. 


The  applicant  obtained  an  order  nm  for  a  writ  of  prohibition 
^toST*  ^^^^  ^^'  J'ls^iice  Landry  on  October  8th,  1896,  returnable  in 
Michaelmas  Term. 

The  affidavits  on  which  the  order  was  obtained  disclosed  that 
the  information  was  made  on  June  12th,  1896,  before  the  Police 
Magistrate  of  the  City  of  Fredericton;  that  a  warrant  was  issued 
on  the  information  on  August  14th,  1896. 

The  applicant  was  arrested  in  due  course,  denied  the  charge, 
and  after  all  preliminary  steps  had  been  taken  on  August  20th, 
entered  into  a  recognizance  with  sureties  to  appear  at  the  then 
next  County  Court  of  the  County  of  York  a,nd  abide  the  order 
of  the  Court,  which  opened  on  October  6th,  1896. 

A  sitting  of  the  County  Court  for  the  County  of  York  is 
fixed  by  law  for  the  first  Tuesday  in  June  in  each  year,  and 
was  in  fact  held  on  that  day  in  June,  1896,  but  the  work  of  the 
term  was  completed  and  the  Court  adjourned  sine  die  before  the 
said  12th  of  June. 

The  informant  is  a  single  woman  and  was  delivered  of  the 
bastard  child  on  the  28th  of  April,  1896,  and  the  child  is  still 
living.  The  information  was  duly  entered  for  trial  on  the  first 
day  of  the  October  term  of  the  Court.  The  Court  adjourned 
the  trial  of  the  cause  until  the  10th  of  October  to  enable  the 
applicant  to  take  steps  to  obtain  a  writ  of  prohibition,  his 
counsel  contending  that  the  Judge  had  no  jurisdiction. 

The  facts  are  not  in  dispute :  the  only  question  is  whether  or 
not  a  charge  of  bastardy  must  be  entered  for  trial  at  the  sitting 
of  the  Court  next  after  the  delivery  of  the  woman.  The  pro- 
ceedings were  taken  under  Con.  Stat.,  c.  108.  Section  7 
provides  that  "All  informations  or  charges  for  bastardy  upon 
which  recognizance  (D)  has  been  given,  or  upon  which  the 
party  charged  has  been  committed  to  gaol,  shall  be  tried  at  the 
term  of  the  County  Court  for  the  county  in  which  the  informa- 
tion is  laid  next  ensuing  the  delivery  of  the  woman,  unless  the 
trial  be  postponed  as  hereinafter  provided ; "  section  8  provides 
inter  alia  that  "At  the  first  day  of  each  term  of  the  said  County 
Court  the  clerk  of  the  peace  shall  file  with  the  clerk  of  the  said 
Court  a  docket  of  all  informations  in  his  hands  for  trial  thereat ;" 
section  10  provides  inter  alia  that  the  woman  "shall  not  be 
required  to  appear  and  give  evidence  until  at  least  one  month 
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after  the  delivery,  and  if  that  time  has  not  elapsed,  and  the        ^^^ 
woman  does  not  appear,  or  for  any  other  sufficient  reason     ^^^^ 
appearing  to  the  Judge,  the  hearing  of  the  cause  may  be  y^^^j^j^ 

postponed  to  a  future  day,  or  until  the  next  term  of  the  Court,       

and  so  from  term  to  term/^ 

There  is  no  express  provision  in  the  Act  limiting  the  time 
for  making  the  information.  If  the  cause  must  be  entered  for 
trial  at  the  term  of  the  Court  next  after  the  delivery  of  the 
woman,  the  information  would  have  to  be  laid  in  time  to  procure 
the  arrest  of  the  accused  before  the  first  day  of  that  particular 
terai.  In  this  case  no  proceedings  could  be  had  on  the  informar 
tion  before  that  day,  as  a  term  of  the  Court  had  intervened 
between  the  time  the  woman  was  delivered  and  the  laying  of 
the  information.  In  JSr  parte  Ourrie  (1)  it  was  held  that  the 
words  **  Shall  be  tried  at  the  term,  etc."  were  not  directory 
but  imperative:  I  feel  bound  by  that  decision.  The  fitcts 
were  somewhat  different  in  that  case,  but  I  flail  to  discover  any 
difference  in  principle  between  that  and  the  present  case.  The 
only  question  is :  Does  the  determination  of  this  case  depend 
upon  the  meaning  of  the  words  judicially  interpreted  in  that 
case?  I  think  it  does.  All  the  provisions  of  the  Act  in 
reference  to  the  trial  and  proceedings  incident  thereto,  when 
carefully  examined,  have  reference  to  a  trial  to  take  place  at 
the  particular  time  designated,  and  not  at  any  other ;  so  con- 
struing the  statute  is  only  requiring  the  woman  promptly  to 
elect  whether  or  not,  in  the  event  of  the  child's  becoming  a 
parish  charge,  she  will  place  the  overseers  of  the  poor  in  a 
position  to  seek  indemnity  from  the  reputed  father  for  the 
child's  support.  I  think  the  words  of  the  Act  require  such  a 
construction. 

In  my  view  the  rule  should  be  absolute  for  a  writ  of  pro- 
hibition. 

Lakdby  J. :    I  agree  with  my  brethren  Barker  and  Van  Wart. 
The  Court  hemg  evenly  divided  the  matter  dropped. 

(1)  26  N.  a  576. 
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I8M.  Ex   PARTB  MARTIN. 


November  &. 


Rates  and  Taxes — Assessor — De  facto  officers — Con,  Stat,  c.  99,  s,  69 

— Notice. 

The  Court  r^fuBed  a  writ  of  certiorari  to  qnash  an  aesessment  of  Rates  and 
Taxes  when  one  of  the  assessors  himself  had .  not  paid  the  rates  of  the  year 
previous,  his  acts  being  those  of  a  de  facto  officer. 

In  vacation,  Mr.  Justice  McLeod  granted  an  order  nUi  for 
certiorari  to  remove  an  assessment  of  rates  and  taxes  for  the 
Parish  of  Elgin,  in  the  County  of  Albert,  with  a  view  to  quash* 
ing  or  correcting  the  same,  on  the  following  grounds:  1.  That 
assessor  George  M.  Killam,  was  not  qualified  to  be  appointed  or 
to  act  as  an  assessor,  he  being  a  delinquent  rate-payer  of  that 
parish  for  the  previous  year  at  the  time  of  his  appointment: 
Killam  had  paid  these  taxes  before  he  acted  as  such  assessor. 
2.  That  the  assessment  was  defective  for  want  of  proper  notice: 
It  was  posted  for  only  ten  days  instead  of  twenty.  3.  That  the 
list  required  by  Con.  Stat.  c.  100,  ss.  58  and  59,  and  amending 
Acts,  was  defective  as  it  did  not  give  the  twenty  days'  notice 
required  by  law, 

ff.  B.  Ummerson  shewed  cause.  He  took  the  following  pre- 
liminary objections:  1.  That  the  applicant  has  not  complied 
with  the  requirements  of  Con.  Stat.  c.  100,  ss.  109  and  110,  he 
not  having  applied  to  the  assessors  or  given  a  sufficient  bond. 
2.  That  the  papers  herein  were  not  filed  in  time  with  the  clerk 
of  the  pleas:  They  were  filed  on  the  second  of  November, 
instant — [Per  Curiam:  That  is  sufficient].  3.  That  copies  of 
the  affidavit  of  applicant  first  served  did  not  have  the  words 
"Before  me''  in  the  jurat:  Copies  were  subsequently  served 
having  these  words — [Per  Curiam:  We  will  hear  the  argu- 
ment]. The  acts  of  a  de  facto  officer  cannot  be  questioned  in  a 
collateral  proceeding.  Killam  having  paid  his  rates  before  he 
acted  was  duly  qualified :  6  Am.  &  Eng.  Encycl.  of  L.  93,  n.  1. 
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W.  B,  Jonah  supported  the  rule.    We  rely  upon  the  statutes       ^^^ 
and  the  doctrine  laid  down  in  the  two  cases  of  Meffina  v.     ^^^^ 
Ouardians  of  the  Charlton  Union  (1)  and  Rogerz  v.  Turner  (2).     ^^^^^^ 

The  following  judgments  were  now  delivered : 

TiJCK  C.J.  The  assessment  will  not  be  quashed  because 
assessor  Killam  had  not  paid  his  taxes  of  the  previous  year  as 
he  was  a  de  facto  officer  and  his  acts  as  such  were  valid.  I 
thmk  it  is  not  sufficiently  shewn  that  the  proper  notice  was  not 
given.  In  my  opinion  the  certiorari  ought  not  to  go,  but  the 
order  should  be  discharged  without  costs. 

Hanikgton  J.  I  agree  with  the  learned  Chief  Justice.  The 
acts  of  de  facto  officers  are  valid  even  though,  for  some  reason, 
they  be  not  qualified  to  hold  their  office.  On  the  point  of  notice, 
I  think  that  the  weight  of  evidence  is  that  the  notices  were 
properly  posted,  and  I  also  think  the  applicant  had  other  remedy 
for  any  grievance  under  the  statute,  and  that  certiorari  should 
not  be  granted.  Even  if  we  were  inclined  to  remedy  an  over 
assessment  we  have  not  the  material  before  us  upon  which  to 
act. 

LAiimBY  J.  Such  a  case  has  not  been  made  out  as  would 
justify  the  Court  in  granting  the  writ  asked  for. 

Babkeb  J.  I  agree  with  my  brethren  in  the  result.  The 
provisions  in  the  Act  as  to  the  posting  of  notices  is  directory 
only.  As  stated  by  Mr.  Justice  Hanington,  there  is  ample 
remedy  given  for  any  grievance  by  the  Act. 

VanWabt  J.    I  also  agree  in  the  result. 

McLeod  J.  So  do  I ;  but  I  wish  to  guard  myself  against 
expressing,  or  being  understood  to  express,  any  opinion  as  to 
the  posting  of  the  notices  being  sufficient. 

Order  discharged  without  costs. 
<1)  L.  B.  8  Q.  B.  6.  (2)  26  N.  B.  164. 
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1806-  THE  QUEEN  v.  SIVEWRIGHT, 

Dtcember  12. 

Extent^  writ  of — Bond  to  Qtieen — Real  estate — Personal  property. 

A  bond  given  by  a  County  Secretary-Treasurer  to  the  Queen  for  the  due  per^ 
formance  of  his  duties  as  such  officer,  is  a  first  lien  on  all  the  real  estate  of 
the  obligor  from  the  date  of  the  execution  of  the  bond,  and  takes  precedence 
of  executions  and  mortgages  issued  or  executed  respectively  at  a  date  or 
dates  subsequent  to  that  of  the  bond. 

The  rights  and  remedies  of  mortgagees  and  execution  creditors,  whose  mort- 
gages, judgments  or  executions  were  executed,  signed,  issued,  or  handed  to 
the  sheriff  respectively  after  the  making  of  or  breach  of  said  bond,  are 
postponed  until  all  moneys  due  by  virtue  of  the  bond  and  in  consequence  of 
a  breach  have  been  fully  paid  and  satisfied. 

The  writ  of  extent  is  a  proper  and  effectual  proceeding  for  enforcing  the  rights 
of  the  Crown  on  such  a .  bond. 

Whenever  a  demand  may  be  properly  sued  for  in  the  name  of  the  Queen,  the 
prerogative  right  of  the  Crown  attaches  in  all  portions  of  the  British  Empire 
subject  to  English  law,  irrespective  of  the  locality  in  which  the  debt  arose 
and  of  the  Government  in  right  of  which  it  accrued. 

This  was  a  special  case  stated,  for  the  opinion  of  the  Court, 
by  Mr.  Justice  Barker. 

The  facts  and  the  questions  submitted  are  fully  set  forth  in 
the  judgment  of  His  Honor  the  Chief  Justice. 

November  10, 11, 1896.  TF.  Pugsley  Q.  O.  and  G.  G.  Gilbert,  Jr., 
on  behalf  of  Mary  Ferguson,  a  mortgagee,  cited:  Acts  of 
Assembly,  8  Geo.  4,  c.  8,  ss.  1  and  2 ;  1  Rev.  Stat.  c.  6,  s.  8 ; 
Con.  Stat.  c.  10;  Liquidators  of  Maritime  Bank  v.  Receiver 
General  (1);  Con.  Stat.  c.  99,  ss.  2  and  3;  also  c.  118,  s.  1, 
sub-s.  6;  alsoc.  74,  s.  4;  Chitty  on  Prerogatives  882,  Potter's 
Dwar.  on  Stat.  (ed.  1875)  184,  Rex  v.  McLaughlin  (2),  In  re 
Smith  (8),  Uniacke  v.  Dickson  (4),  Stat,  at  Large :  88  Hen.  8, 
c.  89,  ss.  60,  74,  79  and  80. 

C.  J,  Coster,  for  creditors  of  defendant,  referred  to  Tomlin's 
Law  Die:   "Statutes  Staple." 

(1)  [1892]  A.  C.  437.  (3)  2  Ex.  Div.  47. 

(2)  Steven'B  Dig.  (2nded.)  275.  (4)  James  (N.  S.)  R.  287. 
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White  S.-G.^  for  Her  Majesty  the  Queen,  relied  on  Con.  Stat.       ^^^ 
i        c.  66,  8S,  14  to  20.     [Van Wabt  J.  referred  to  s.  101.]     Begina  ^^  ^^"^ 
V.  Bank  of  Nova  Scotia  (1);  Rex  v.  Shper  (2);  Bex  v.  WelU  (3);  smcwBioHT. 
(xile%  V.  Grover  (4);  Broughton  v.  Davies  (6);  Wild  v.  jPori  (6) ;     xaokcj. 
West  on  Extent  33;  Wildes  v.  Attorney  General  (7);  FaZe  v. 
iJea:  (8). 

Our.  adv.  vidt. 
I 

The  following  jadgments  were  now  delivered: 

Tuck  C.J.    This  is  a  special  case  stated  for  the  opinion  of 

I         the  Court  by  Mr.  Justice  Bai:ker. 

I  John  Sivewright,  the  defendant,  was  secretary-treasurer  of 

I         the  municipality  of  Gloucester  from  January,  1878,  down  to 

I         the  2l8t  of  April,  1896. 

I  On  the    17th    of   January,   1878,   he,   with    two    sureties, 

''  Kennedy  F.  Burns  and  John  E.  O'Brien,  gave  a  bond  to 
the  Queen  in  the  penal  sum  of  $10,000,  conditioned  for  the 
faithful  performance  of  the  duties  of  the  office  of  secretary- 
treasurer  during  the  term  of  his  incumbency. 

On  the  22nd  of  August,  1895,  he  gave  a  similar  bond  with 
S.  Bishop,  A.  N.  DesBrisay,  Dominique  Theriault,  W.  R. 
Johnston,  William  Rodgers,  and  George  0.  Sutherland  as  sure- 
ties ;  and  on  the  24th  of  January,  1896,  he  gave  a  like  bond, 

I  with  William  Rodgers,  Dominique  Theriault,  and  George  C. 

Sutherland  as  sureties.  All  of  these  bonds  were  filed  with  the 
registrar  of  deeds  for  the  County  of  Gloucester,  but  were  not 
recorded. 

On  the  6th  of  May,  1896,  Narcisse  A.  Landry,  then  secretary- 
treasurer  of  the  municipality  of  Gloucester,  made  an  affidavit 
that  the  defendant  was  his  predecessor  in  the  office,  and  had 
held  the  same  continuously  from  January,  1878,  down  to  the 
time  of  Landry's  entering  upon  the  duties  of  the  office  on 
the  2l8t  of  April,  1896 ;  that  the  defendant,  with  the  sureties 
above  mentioned,  entered  into  the  said  bonds,  and  that  just 

(1)  11  Can.  S.  C.  R.  1.  (6)  1  Price  216. 

(2)  6  Price  114.  (6)  4  Taunt.  334. 

(3)  16  East  278.  (7)  3  Moo.  P.  C.  200. 

(4)  1  C.  «fc  F.  72.  (8)  2  Bro.  P.  C.  376. 
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^^^       before  Sivewright  resigned  the  ofiSce  of  secretary-treasurer  he 

The  quekh  rendered  an  account  to  the  council  of  the  municipality  shewing 

siTBWBioHT.  that  he  was  a  defaulter  to  the   municipality  in  the  sum   of 

Tnok  C.J.    $6,246.89,  being  public  moneys  of  the   municipality,   which 

Sivewright  had  collected  and  used  for  his  own  purposes,  and 

was  unable  to  pay  over.     And  that  the  said  sum  of  $5,246.89 

was  still  due  and  unpaid  by  John  Sivewright  and  his  sureties 

or  their  representatives;   that  since  the  making  of  the  said 

bonds,  and  since  it  became  known  that  Sivewright  was   a 

defaulter  to  the  municipality,  he  had  made  several  conveyances 

by  way  of  mortgage,  to  wit,  one  dated  the  15th  of  February, 

1896,  to  Gideon  M.  Duncan  and  others,  to  secure  the  sum  of 

$8,200,  payable  on  the  1st  of  April,  1896,  and  another  dated 

the  6th  of  September,  1895,  to  Samuel  Bishop  and  others  to 

secure  and  protect  them  upon  the  bond  secondly  above  named. 

In  addition  to  the  mortgages  there  are  judgments  against 

Sivewright  and   executions   in   the   office    of   the  sheriff    of 

Gloucester  as  follows : 

In  favor  of  James  T.  Hurley,  $188.39  and  interest. 

do.        British  America  Ins.  Co.,  $469.78  and  interest. 

do.        George  W.  Cooke,  $88.60  and  interest. 

do.        F.  J.  G.  Knowlton  et  al^  $70.78  and  interest. 

do.        Bank  of  Montreal,  $268.50  and  interest. 

do.        St.  Lawrence  Lumber  Co.,  $607.25  and  interest ; 

and  that  the  sheriff  had  levied,  under  the  executions,  upon  the 
lands  and  tenements  of  Sivewright,  and  that  the  executions 
would  absorb  the  goods  and  chattels  and  a  large  part  of  his 
real  estate. 

Upon  this  affidavit  Mr.  Justice  Barker  granted  an  order  for  a 
writ  of  extent  upon  the  bond  dated  the  17th  of  January,  1878, 
which  writ  was  issued  on  the  4th  of  May,  1896,  directed  to  the 
sheriff  of  the  County  of  Gloucester,  and  is  printed  in  the  special 
case. 

The  questions  upon  which  the  opinion  of  the  Court  is  asked 
are  as  follow : 

1.  Is  the  bond  upon  which  the  writ  of  extent  was  issued  a 
first  lien  on  all  property  of  said  John  Sivewright  from  the 
date  of  the  execution  of  said  bond  so  as  to  take  precedence  of 
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executions  and  mortgages  issued  or  executed  respectively,  at  a 
date  or  dates  subsequent  to  that  of  said  bond  ? 

2.  To  what  extent,  if  any,  are  mortgagees  and  execution 
creditors,  whose  mortgages,  judgments  or  executions  were  exe- 
cuted, signed,  issued,  or  handed  to  the  sheriff  respectively  after 
the  making  of  or  breach  of  said  bond,  affected  in  their  rights 
and  remedies  by  said  bond  or  breach  of  the  conditions  thereof? 

3.  If  such  bond  affects  the  rights  of  subsequent  mortgagees 
or  judgment  creditors  is  the  issuing  of  a  writ  of  extent  a  proper 
and  effectual  proceeding  for  enforcing  the  rights  of  the  crown 
on  said  bond  under  the  circumstances  above  set  forth  ? 

In  answer  to  the  first  question  I  say:  Yes,  the  bond  is  a  first 
lien  on  all  the  real  estate  of  the  defendant  from  the  date  of  the 
execution  of  the  bond,  and  takes  precedence  of  executions  and 
mortgages  mentioned  in  said  question. 

In  answer  to  the  second  question  I  say  that  the  rights  and 
remedies  of  the  mortgagees  and  execution  creditors,  therein 
mentioned,  are  postponed  until  all  moneys  due  by  virtue  of 
the  said  bond,  and  in  consequence  of  a  breach  of  the  conditions 
thereof,  shall  have  been  fully  paid  and  satisfied. 

To  the  third  question  I  answer  that  the  issuing  of  a  writ  of 
extent  is  a  proper  and  effectual  proceeding  for  enforcing  the 
rights  of  the  crown  on  said  bond. 

When  once  it  is  settled  that  this  is  a  crown  debt,  there  can 
be  no  doubt  upon  principle,  upon  the  authority  of  this  Court, 
the  Supreme  Court  of  Canada,  and  the  Imperial  Courts,  that 
such  a  debt  has  precedence  over  mortgages  and  judgment 
debts,  and  it  has  been  the  practice  in  this  Province  for  more 
than  sixty  years  to  issue  writs  of  extent  for  the  recovery  of 
crown  debts.  The  power  to  issue  such  writs  to  enforce  the 
rights  of  the  crown  has  never  been  questioned  in  this  Province. 

In  Stevens's  Digest  (2nd  ed.)  275,  it  is  said  that  ''The  statute 
33  Hen.  8,  c.  89,  s.  50,  giving  to  the  bonds  to  the  King  the 
force  and  effect  of  a  statute  staple,  extends  to  this  Province : 
Bex  V.  McLaughlin^  Michaelmas  Term,  1886.'^ 

In  Begina  v.  The  Maritime  Bank  (1),  this  Court  held  that 
where  an  insurance  company,  in  order  to  deposit  $50,000  with 

(1)  27  N.  B.  561. 
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^^^        the  Minister  of  Finance  and  receive  a  license  to  do  business  in 

thb  QuEzsr  Canada  in  accordance  with  the  provisions  of  the  Insurance  Act 

siYKWBioHT.  (Revised  Statutes  of  Canada,  c.  124),  deposited  the  money  in  a 

Tuck  a  J.    bank,  and  forwarded  the  deposit  receipt  to  the  Minister,  the 

debt  was  due  the  crown  and  had  precedence. 

Although  this  decision  in  this  particular  was  reversed  on 
appeal  (Strong  J,  dissenting)  (1),  yet  the  appellate  Court  held 
that  the  prerogatives  of  the  crown  exist  in  British  colonies  to 
the  same  extent  as  in  the  United  Kingdom. 

In  Begina  v.  Bank  of  Nova  Scotia  (2)  it  was  held  that  the 
crown  claiming  as  a  simple  contract  creditor  has  a  right  to 
priority  over  other  creditors  of  equal  degree. 

The  law  of  the  Empire  relating  to  the  royal  prerogative  was 
recognized  and  acted  on  by  the  Court  of  Appeal  in  Be  Henley 
(3);  the  same  principle  is  recognized  in  the  Oriental  Bank 
Corporation:  Ex  parte  the  Crown  (4).  There  is  abundant  and 
satisfactory  authority  that  the  crown  has  the  right  of  prece- 
dence. 

The  writ  of  extent  relates  back,  so  that  goods  which  have 
been  already  taken  in  execution  under  a  jkri  fojda%  at  the  suit 
of  a  subject,  if  pot  actually  sold,  may  be  seized  by  the  sheriff  on 
an  immediate  writ  of  extent :  Bex  v.  Sloper  (5),  Bex  v.  Welh 
(6),  OileB  V.  Chrover  (7). 

In  Uniacke  v.  Dickson  (8)  in  1848,  it  was  held  by  a  Court  of 
which  Brenton  Haliburton  was  the  Chief  Justice,  that  the 
statutes  33  Hen.  8,  c.  39,  and  13  Eliz.,  c.  4,  which  gave  the 
crown  a  lien  upon  the  real  estate  of  certain  public  officers  as  a 
security  for  the  fulfilment  of  their  bonds,  are  now  in  force  in 
that  province,  and  that  the  whole  of  the  English  common  law 
will  be  recognized  as  in  force  in  Nova  Scotia  excepting  such 
parts  as  are  obviously  inconsistent  with  the  circumstances  of 
the  country.  This  judgment  was  given  in  February,  1848,  but 
it  has  never  been  followed  here,  nor  to  my  knowledge  in  any 
other  Canadian  province.  Many  judgments  of  our  Court  are 
not  in  accord  with  this  decision. 

(1)  17  Can.  S.  C.  R.  657.  (5)  6  Price  114. 

(2)  11  Can.  S.  C.  R.  1.  (6)  16  East  278. 

(3)  9  Ch.  D.  469.  (7)  1  C.  &  F.  72. 

(4)  28  Ch.  D.  643.  (8)  James  (N.  S.)  R.  287. 
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It  was  argued  before  us,  with  a  good  deal  of  force,  that  this  ^^^ 
bond  ought  not  to  cut  subsequent  conveyances,  because  it  was  ^™  Qu»"w 
never  registered,  and  Acts  of  Assembly,  8  Geo.  4,  c.  8  (1827),  srnswMOHT. 
ss.  1  &  2;  1  Revised  Statutes,  c.  6.  p.  24;  Con.  Stat.  c.  10,  p.  156,  Tnek  c. j. 
and  57  Vict.,  c.  20,  s.  2,  sub-s.  1  were  cited.  By  8  Geo.  4,  c.  8, 
s.  1,  it  is  enacted  ^^  That  no  judgment  or  recognizance  (other 
than  such  as  shall  be  entered  into  in  the  name  and  upon  the 
proper  account  of  His  Majesty,  his  heirs  and  executors)  which 
shall  be  entered  into  after  the  first  day  of  May  next,  shall  affect 
or  bind  any  lands,  tenements,  or  hereditaments,  etc."  By 
1  Revised  Statutes,  c.  6,  s.  3,  p.  24,  it  is  enacted  *^  That  no  scire 
facias  shall  be  necessary  for  the .  establishment  of  crown  debts 
under  this  chapter.  The  lands  of  the  debtors  shall  be  bound  in 
cases  of  specialties  from  the  date  hereof,  which  date  shall  be 
set  forth  in  the  proceedings  and  judgment,  and  in  case  of  simple 
contract  debts  from  the  time  of  signing  the  judgment."  This  sec- 
tion is  also  found  in  Con.  Stat.  c.  10.  57  Vict.,  c.  20,  s.  2,  sub-s. 
1,  enacts  that  ^' ^  Instrument '  shall  include  every  deed,  convey- 
ance, mortgage,  certificate  of  discharge  of  mortgage,  assurance, 
lease,  bond,  release,  discharge,  power  of  attorney,  etc."  I  am 
sure  that  no  words  can  be  found  in  these  or  any  other  statutes 
which  require  that  bonds  to  the  crown  should  be  registered  in 
order  to  bind  lands  and  tenements.  There  is  no  direct  lan- 
guage to  that  effect,  and  the  crown  is  not  bound  by  implication. 

AH  the  bonds  given  by  the  defendant  and  referred  to  in  the 
special  case  were  filed  with  the  registrar  of  the  County  of 
Gloucester,  and  nothing  further  was  required  as  regards  regis- 
tration. 

But  counsel  for  the  mortgagees  and  judgment  creditors  go 
further  and  argue  that,  even  admitting  that  crown  debts  have 
precedence,  that  a  writ  of  extent  may  be  issued  to  enforce 
crown  rights,  and  that  bonds  to  the  Queen  are  not  required  to 
be  registered,  yet  the  amount  of  Sivewright's  defalcation  is  not 
money  due  the  crown,  but  is  due  the  municipality  of  Gloucester. 
Is  this  a  correct  statement?  May  not  a  part  of  the  $5,246.89, 
the  amount  of  the  defendant's  defalcation,  be  school  money? 
If  it  is,  then  it  may  be  public  money  and  due  the  crown.  By 
Con.  Stat.  c.  99,  s.  96,  sub-s.  41,  the  council  of  the  municipality 
niay  make  a  bye-law  regulating  the  amount  in  which  bonds  shall 
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^^^  be  giveii  by  parish  and  county  officers  concerned  in  the  col- 
thb  queeh  lection,  receipt  or  expenditure  of  money,  the  form  thereof,  the 
siYEWBioHT.  manner  in  which  they  shall  be  given,  and  the  nature  and  amount 
TudToj.    of  the  security  required. 

Con.  Stat.  c.  118  (Interpretation  of  Terms)  provides  that 
bonds,  when  required  to  be  given  by  a  public  officer,  shall  be 
taken  in  the  name  of  the  Queen.  The  secretary-treasurer  of 
a  municipality  is  a  public  officer,  and  the  money  which  may 
become  payable  on  his  bond  is  public  money,  and  on  the 
Queen's  own  account.  By  the  schools  Act,  Con.  Stat.  c.  65, 
s.  101,  it  is  enacted  that  all  moneys,  whether  provincial, 
county,  or  district  or  local,  raised  or  available  for  school  pur- 
poses, shall  be  taken,  considered  and  construed  to  be  public 
moneys :  see  also  c.  65,  ss.  14  to  20  as  to  county  assessment  in 
aid  of  schools,  and  the  security  to  be  given  by  the  county 
treasurer. 

Whether  or  not  the  money  due  by  the  defendant  to  the 
Municipality  of  Gloucester  is  school  money  is  a  question  of 
fact. 

In  my  opinion  all  of  the  questions  stated  in  the  special  case 
must  be  answered  as  above. 

Babkeb  J.  It  must  I  think  be  taken  as  settled  by  the  cases 
of  Begina  v.  Bank  of  Nova  Scotia  (1),  The  Liquidators  of  The 
Maritime  Bank  v.  The  Beeeiver  General  of  New  Brunswick  (2), 
and  The  Exchange  Bank  v.  The  Queen  (3),  that  the  prerogative 
of  the  crown  is  as  extensive  in  this  province  as  it  is  in  England^ 
except  so  far  as  it  may  have  been  taken  away  by  some  local  law 
or  statute,  as  was  the  fact  in  the  case  last  mentioned.  The 
right  of  the  crown  to  issue  an  immediate  extent  for  the  recovery 
of  a  crown  debt  in  danger  by  the  insolvency  of  the  debtor  was 
never  questioned  so  far  as  I  know  before  the  passage  of  the 
British  North  America  Act.  I  know  personally  of  this  remedy 
having  been  adopted  in  many  cases,  and  I  see  no  reason  for 
supposing  that  it  is  in  any  way  less  available  now  than  it  ever 
was. 

It  must  also,  as  I  think,  be  taken  as  settled  that  the  Imperial 
Act,  38  Hen.  8,  c.  39,  s.  50  is  in  force  in  this  province.    It  was 

(1)  11  Can.  a  C.  B.  1.  (2)  [1892]  A.  C.  437, 

(3)  11  App.  Cm.  157.  ^  t 
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80  held  in  Rex  v.  McLaughlin  decided  in  Michaelmas  Term . 


1880  (1),  and  so  far  as  my  experience  goes  it  has  always  been  '^^  Qi«mr 
acted  upon.  Though  there  is  no  published  report  of  this  case  snrswBiGHr. 
its  authority  is  recognized  by  this  Court  in  Regina  v.  Applely{2)^  Barker  j. 
in  which  another  section  of  the  same  statute  was  held  to  be  in 
force  in  this  province.  Chipman  C. J.,  in  that  case  says :  ^^  It 
has  already  been  expressly  decided  by  this  Court  in  the  case  of 
Bex  T.  McLaughlin^  Michaelmas  Term,  1880,  that  s.  50  of  the 
statute,  which  raises  bonds  to  the  King  to  the  rank  of  debts  of 
record,  does  so  extend  as  being  applicable  to  our  colonial 
conditions."  This  section  provides  as  follows :  ^  That  all  obli- 
gations and  specialties  which,  after  the  1st  of  May  next  coming, 
shall  be  made  for  any  cause  or  causes  touching  or  in  any  way 
concerning  the  King's  most  royal  majesty  or  his  heirs,  or  to  his 
or  their  use,  commodity  or  behoof,  shall  be  of  the  same  nature, 
kmd,  quality,  force  and  effect  to  all  intents  and  purposes  as  the 
writings  obligatory  taken  and  acknowledged  according  to  the 
statute  of  the  staple  at  Westminster,  hath  at  any  time  before 
thd  making  of  the  present  Act  been  taken,  used,  exercised  and 
executed  against  any  lay  person  or  persons."  The  sheriff  under 
the  writ  inquires  what  lands  and  tenements  the  debtor  had  at 
the  time  the  lien  attached  and  since.  That  is  to  say,  if  the 
debtor  was  one  of  the  officers  mentioned  in  the  statute  18  Eliz. 
c.  4,  the  lien  attached  on  the  day  of  his  becoming  such  officer, 
"as  if  he  had  then  stood  bound  by  writing  obligatory  having 
the  effect  of  a  statute  of  the  staple  to  Her  Majesty,"  etc.  If 
snch  debtor  was  indebted  in  a  bond  put  upon  the  footing  of  a 
statute  staple  by  88  Hen.  8,  c.  89,  then  the  lien  attached  at  the 
date  of  the  bond ;  but  if  in  a  bond  not  within  that  statute,  or 
in  a  simple  contr&ct  within  18  Eliz.,  then  the  lien  attached  when 
the  debt  became  a  matter  of  record. 

In  Bex  V.  Smith  (3)  our  attention  was  directed  to  the  Provincial 
Act,  8  Geo.  4,  c.  8,  passed  in  March,  1827,  as  showing  that  the 
right  of  priority  contended  for  by  the  Crown  in  this  case  had 
been  taken  away.  This  was  an  Act  to  provide  for  the  registering 
of  judgments  and  recognizances  which  are  intended  to  bind  or 
affect  real  estates.  This  Act  was  repeale4  by  10  Vict.,  c.  42, 
which  however  substantially  re-enacts,  in  s.  19,  s.  1  of  the  Act 

(1)  Steveos'B  Dig.  (Ist  ed.)  127.  (2)  Bert.  397. 

(3)  VSTightw.  34.  (^  \ 
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^^  8  Geo.  4.  The  Act  10  Vict.,  c.  42  is  "An  Act  to  consolidate 
THB  QuEiH  j^jj^j  amend  the  laws  relating  to  the  registry  of  deeds  and  other 
sivEWBioHT.  instruments."  Section  5  of  this  latter  Act  makes  void  as 
Barker  J.  against  Subsequent  purchasers  for  valuable  consideration  whose 
conveyances  are  first  registered,  all  unregistered  conveyances 
or  instruments  affecting  lands,  tenements  or  hereditaments  in 
law  or  in  equity.  By  s.  80  the  word  "  conveyance  "  or  "  instru- 
ment" included  "deed,  will,  devise  or  lease."  This  Act,  there- 
fore, did  not  in  terms  include  bonds  among  the  instruments 
thereby  required  to  be  registered.  Coming  now  to  s.  19,  which 
is  substantially  the  same  as  s.  1  of  8  Geo.  4,  we  find  that  "  no 
judgment  or  recognizance  (other  than  such  as  shall  be  entered 
into  in  the  name  and  upon  the  proper  account  of  Her  Majesty, 
her  heirs  and  successors),  shall  bind  lands,  etc.,  but  only  from 
the  time  of  registering  a  memorial."  This  exception  in  favor 
of  Her  Majesty  is  continued  in  later  Acts  —  1  Revised  Statutes 
c.  lis,  s.  18,  and  Con.  Stat.  c.  47,  s.  23.  It  is  clear  from  the 
language  of  10  Vict.,  c.  42,  s.  19,  of  which  the  later  sections  I  have 
mentioned  are  but  revisions,  that  judgments  and  recognizances 
entered  into  in  the  name  and  upon  the  proper  account  of  Her 
Majesty  were  expressly  excepted  from  the  operation  of  that  Act, 
and  that  they  bound  the  lands  of  the  debtor  as  effectually  after 
the  Act  passed  as  before,  and  without  the  registry  of  any 
memorial.  A  bond  such  as  that  in  question  here  cannot  be 
called  either  a  judgment  or  a  recognizance,  and  if  the  registry 
law  comprises  it  at  all,  it  must  be  because  it  is  an  instrument 
affecting  lands,  in  the  nature  of  a  conveyance.  But  Revised 
Statutes,  c.  112,  s.  10,  and  the  corresponding  section  in 
Con.  Stat.  c.  74,  s.  12  only  refer  to  instruments  describing  and 
professing  to  convey  premises,  which,  of  course,  a  bond  to  the 
Queen  does  not.  There  are,  therefore,  I  think  reasons  dedu- 
cible  from  the  Act  itself  for  thinking  that  it  had  no  intention 
of  applying  to  Crown  bonds.  In  addition  to  this  it  must  be 
remembered  that  if  the  prerogative  right  of  the  Crown  once 
existed  it  cannot  be  taken  away  except  by  express  words.  In 
Bacon^s  Abridgment,  E.  5,  it  is  said :  "  Where  a  statute  is  general 
and  thereby  any  prerogative,  right,  title  or  interest  is  diverted 
or  taken  from  the  king,  in  such  case  the  king  shall  not  be  bouud 
unless  the  statute  is  made  by  express  words  to  extend  to  him." 
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■^Maritime  Bank  v.  The  Queen  (1).   In  none  of  these  Acts  is  there        ^^^ 

anything  I  can  see  to  suggest  any  intention  on  the  part  of  the  ^°"  Qukbk 

legislature  to  interfere  with  the  Crown's  rights  or  prerogatives,  sitewmoht. 

On  the  contrary  the  provisions  to  which  I  have  referred  lead  to    Barker  j. 

quite  the  opposite  conclusion.     Indeed  it  seems  to  me  a  most 

improbable  thing  that  in  the  year  1830  this  Court  in  Regina  v. 

McLaughlin^  should  have  held  that  Crown  Bonds  were  by  Act 

83  Hen.  8,  raised  in  this  province  to  the  rank  of  debts  of  record 

without  any  reference  to  the  registry  laws  upon  them  if  they  in 

any  way  aflFected  them ;  for  both  the  Act  8  Geo.  4  providing  for 

the  registry  of  judgments  and  recognizances,  and  the  Act  26 

Geo.  8,  c.  3  providing  for  the  registry  of  deeds,  conveyances  and 

wills  were  then  in  force.     I  shall  only  refer  to   two   other 

statutes  which  seem  to  have  an  important  bearing  on  the 

question.      By  12  Vict.,  c.  40  (2  Revised  Statutes  865)  by 

which  the  summary  practice  of  this  Court  was  regulated,  it 

was  by  s.  12  provided  that  no  judgment  in  summary  actions 

brought  in  this  Court  should  affect  or  bind  lands ;  nevertheless 

on  such  judgments  lands  might  be  taken  on  execution  and 

sold  as  in   other   cases.      By  1  Revised  Statutes  c.  6  special 

provisions  were  made  for  adapting  this  summary  procedure 

to  the  recovery  of  Crown  debts  under  ^£20.    Section  3  provides 

that  no  scire  facias  should  be  necessary  for  the  establishment 

of  Crown  debts  under  that  chapter,   and    it  then  proceeds 

thus:  ^^The  lands  of  the  debtor  shall  be  bound  in  cases  of 

specialties  from  the  date  thereof  which  date  shall  be  set  forth 

in  the  proceedings  and  judgment,  and  in  case  of  simple  con* 

tract  debts  from  the  time  of  signing  the  judgment."     By  s.  4 

it  was  provided  that  on   an  execution  issued  on   any  such 

judgment  the  sheriff  for  want  of  goods  and  chattels  should 

levy  ^^on  the  lands  and  tenements  of  the  debtor  bound  as 

aforesaid,  whether  in  his  hands  or  not."     When  the  County 

Courts  were  established   in    1867,  the  summary  practice  of 

this  Court  was  abolished  (30  Vict.  c.  10,  s.  38),  and  by  s.  28 

of  that  Act  the  County  Courts  were  authorized  to  issue  writs  of 

fieri  facias  against  the  goods  and  chattels  and  lands  of  the  party 

which  bound  the  same  from  the  time  of  delivery  to  the  sheriff 

(1)  17  Can.  S.  C.  R.  658. 

Digitized  by  VjOOQ IC 


154  NEW    BRUNSWICK    BEPOETS,  [VOI- 

^^^  to  be  executed.  We  then  find  by  Con.  Stat.  c.  10  (which  is  a 
thequbbk  consolidation  of  1  Revised  Statutes  c.  6  altered  to  suit  the 
sivBwmoHT.  County  Court  procedure,  and  the  Act  81  Vict.  c.  6)  that 
Barker  J.  provisiou  is  made  for  the  collection  of  crown  debts  in  the 
County  Court  where  such  debts  do  not  exceed  the  jurisdiction 
of  that  Court;  and  s.  3  is  in  words  a  re-enactment  of 
1  Revised  Statutes  c.  4,  s.  8,  already  quoted.  It  will  be  seen, 
therefore,  that  by  these  two  chapters  the  statutory  procedure  of 
the  summary  side  of  this  Court  in  the  one  case  and  that  of  the 
County  Courts  in  the  other,  were  not  only  made  applicable  to 
crown  debts  within  their  jurisdiction,  but  it  was  expressly 
enacted  that  in  case  of  specialties  the  debtor's  lands  should  be 
bound  from  the  date  thereof,  and  in  case  of  simple  contracts 
from  the  time  of  signing  the  judgment  —  rights  altogether 
superior  to  those  between  subject  and  subject,  altogether  at 
variance  with  the  requirements  of  the  registry  laws,  but  in 
entire  harmony  with  the  provisions  of  the  statute  88  Hen.  8, 
which  I  have  already  quoted.  It  is  impossible  to  suppose 
that  the  legislature  intended  by  these  sections  to  give  the 
crown  any  priority  it  did  not  already  possess.  The  inference  is 
to  my  mind  irresistible  that  it  intended  removing  all  question 
as  to  the  rights  of  the  Crown  when  resorting  to  the  remedy  and 
procedure  for  the  recovery  of  its  debts,  which  the  Acts  in 
question  afforded;  for  it  seems  impossible  to  suppose  that  the 
legislature  intended  to  confer  upon  the  Crown  these  extra- 
ordinary rights  in  reference  to  Crown  debts  comparatively 
insignificant  in  amount,  and  withhold  them  where  the  amount 
involved  was  large  and  the  extra  security  all  the  more  necessary. 
I  do  not  myself  entertain  any  doubt  whatever  that  the  Crown 
rights  have  not  been  in  any  way  abridged  by  the  Acts  referred  to. 
This  brings  me  to  the  further  question :  Is  this  bond  within 
the  statute?  The  bond  in  question  was  given  by  Sivewright  on 
his  appointment  as  county  treasurer  of  the  municipality  of 
Gloucester,  as  required  by  the  municipality,  and  also  for  the 
faithful  dischaige  of  his  duties  under  the  Common  Schools  Act, 
Con.  Stat.  c.  65,  s.  17  —  that  is  to  say,  the  bond  was  to  the 
Queen,  her  successors  and  assigns,  and  was  a  security  for  all 
the  moneys,  both  school  and  municipal,  which  should  come  into 
his  hands  as  county  treasurer.    A  distinction  is  said  to  exist 
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between  the  two  cases.  In  the  first  place,  it  is  contended  that  '^^ 
this  bond,  though  to  the  Queen,  is  not  for  moneys  in  the  tmqueeh 
ordinary  sense  public  moneys,  but  for  moneys  in  fact  due  to  sirKwaioHT. 
the  municipality  in  which  the  Crown  has  no  beneficial  interest.  Barker  j. 
And  in  the  second  place,  it  is  contended  that  if  this  proposition 
cannot  be  maintained  as  to  school  moneys,  which  by  Con.  Stat, 
c.  65,  8. 101,  are  expressly  declared  to  be  public  moneys,  it  can 
be  maintained  as  to  the  other  county  funds  included  in  the 
liability  sought  to  be  enforced.  A  county  treasurer  is,  I  think, 
in  every  sense  a  public  ofiQcer,  and  as  such,  when  required  to 
give  security,  must  do  so  by  bond  to  the  Queen :  Con.  Stat. 
c.  118,  s.  5.  His  duty  is  to  receive  all  county  and  school 
moneys  payable  by  law  to  him  and  to  disburse  them  under 
the  direction  of  the  school  and  municipal  authorities.  These 
moneys  are  in  no  sense,  in  my  opinion,  any  the  less  publio 
moneys  because  they  are  raised  and  held  only  for  that  portion 
of  the  public  included  in  the  inhabitants  of  the  County  of 
Gloucester  or  of  a  parish  in  that  county.  Neither  the  munici- 
pality nor  the  school  trustees  can  lawfully  appropriate  these 
moneys  to  other  uses  than  those  public  ones  for  which  they 
were  laised.  To  do  so  would,  I  think,  be  a  breach  of  trust  for 
which  that  part  of  the  public  injured  could,  by  information  of 
the  Attorney  General  have  a  remedy:  Evan  y.  Tlie  Corporation 
cf  Awm  (1);  Attorney  Oeneral  v.  The  Mayor  of  Newcastle  (2); 
Attorney  General  v.  AspinwaU  (8);  Attorney  General  v.  Mayor  of 
Nmrieh  (4). 

It  is,  I  think,  a  mistake  to  speak  of  the  moneys  coming  into 
the  hands  of  a  county  treasurer  as  held  exclusively  for  the 
benefit  of  the  inhabitants  of  that  particular  county.  There  are 
many  expenses  chargeable  against  the  county  funds  raised  by 
local  taxation  in  the  use  of  which  the  public  at  large  have  a 
direct  interest.  Take  for  example  the  cost  of  building  and 
maintaining  court  houses  and  gaols  and  the  other  charges 
incident  to  the  administration  of  justice,  and  which  are  payable 
from  county  funds — the  maintenance  of  boards  of  health,  the 
cost  of  compulsory  vaccination  and  other  sanitary  requirements 


(1)  29  Beay.  144.  (3)  2  M.  ft  C.  613. 

(2)  2S  Q.  B.  D.  492.  (4)  2  M.  ft  C.  406. 
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^^^  the  expense  of  which  the  Governor  in  Council  may  in  whole  or 
The  quekw  j^j  p^p^  direct  to  be  raised  by  local  taxation.  Take  also  that 
sivKWBioHT.  portion  of  the  cost  of  maintaining  reformatories  or  industrial 
Barker  J.  schools  which  Under  Con.  Stat.  c.  66,  s.  8  may  be  chargeable 
upon  the  county — the  fees  payable  to  coroners  for  inquests,  etc. 
These  and  many  other  instances  may  be  cited  to  show  that  the 
benefits  to  be  conferred  and  objects  to  be  accomplished  with 
moneys  raised  by  municipal  taxation,  and  which  go  for  dis- 
bursement into  the  hands  of  the  county  treasurer  are  by  no 
means  local  in  their  character.  Another  instance  may  be  cited : 
that  is  the  expense  of  pauper  lunatics  chargeable  on  the  county. 
That  is  a  debt  directly  due  Her  Majesty  (56  Vict.  c.  4),  and  if  it 
were  assessed  and  collected  by  the  treasurer  it  would,  in  my 
opinion,  be  as  much  a  public  money  as  are  the  proceeds  of  sales 
of  crown  lands  or  any  other  moneys  which  we  ordinarily  mean 
by  "provincial  revenue."  I  cite  these  illustrations  among 
many  others  which  may  be  mentioned  to  show  how  fallacious  is 
the  argument  that  the  crown  as  such  has  no  interest  in  the 
recovery  of  these  moneys,  but  that  it  is  a  municipality  matter 
pure  and  simple.  I  do  not,  however,  at  all  think  that  this  fact 
is  necessary  for  the  determination  of  this  case,  for  in  my  opinion 
this  question  is  also  covered  by  authority.  In  JRegina  v.  The 
Bank  of  Nova  Scotia  (1),  the  present  Chief  Justice  of  Canada 
says:  "It  is  therefore  safe  to  conclude  as  a  general  proposition 
of  law  that  whenever  a  demand  may  properly  be  sued  for  in 
the  name  of  the  Queen,  the  prerogative  rights  of  the  crown 
attach  in  all  portions  of  the  British  Empire  subject  to  the 
prevalence  of  English  law,  irrespective  of  the  locality  in  which 
the  debt  arose,  or  of  the  government  in  right  of  which  it 
accrued."  And  he  cites  what  he  calls  "  the  well  known  cases 
which  have  determined  that  the  benefit  of  the  prerogative 
applies  where  the  crown  sues  nominally,  though  entirely  in  the 
interests  of  private  parties  upon  recognizances  given  by  or  as 
security  for  receivers  and  committees  of  lunatics,"  in  which 
cases,  he  adds,  "  It  has  long  been  the  universal  practice  to  treat 
such  debts  as  debts  of  record  due  to  the  crown,  entitling  the 
parties  interested  to  the  benefit  of  the  crown's  title  to  priority  in 

(1)  11  Can.  S.  C.  R.  1. 
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respect  to  that  class  of  obligation/'   The  same  point  came  up  for        '^^ 

discussion  in  this  Court  in  The  Queen  v.  The  Maritime  Bank  (1),  ^^"  ^^'^ 

and  it  is  only  necessary  to  quote  a  passage  from  the  judgment  of  siyewbight. 

the  late  Chief  Justice  in  which  the  other  members  of  the  Court    Barkw  j. 

concurred.    After  reviewing  the  various  cases  cited  he  says 

(p.  369):  ^^I  think  the  more  recent  of  the  cases  above  referred  to 

have  established  that  the  distinction  which  was  suggested  in 

Usher's  case,  and  in  Regina  v.  Bayley^  between  cases  where  there 

was  a  real  debt  due  to  the  crown  and  cases  where  the  crown  was 

only  a  formal  party  does  not  exist;   and  consequently  that  a 

liability  to  pay  money  may  be  treated  as  a  crown  debt  though 

the  beneficial  interest  in  the  money  when  collected  may  be  in 

private  suitors,  and  that  it  is  not  necessary,  as  was  contended 

in  this  case,  that  it  should  form  part  of  the  general  revenue  of 

the  country."    It  is  true  that  when  this  case  went  up  on  appeal 

the  Supreme  Court  of  Canada  reversed  the  decision  as  to  a  part 

of  the  claim  on  the  ground  that  it  was  in  no  sense  a  crown  debt 

at  all.    They  did  not  pretend  to  dispute  the  correctness  of  the 

principle  enunciated  by  this  Court  in  the  passage  I  have  just 

quoted  from  the  Chief  Justice's  judgment:    on  the  contrary 

they  affirmed  it.    Ritchie  C.J.  says  (2) :    ^^Inre  Smith  was  the 

case  of  a  recognizance.     The  recognizance  was  to  the  crown 

direct,  and  was  held  clearly  a  crown  debt  in  law,  and  I  do  not 

see  how  it  could  have  been  held  otherwise,  for  a  recognizance 

is  clearly  the  acknowledgment  of  a  debt  owing  to  the  crown, 

and  is  a  debt  of  record  —  it  matters  not  what  the  condition  may 

be,  it  is  a  crown  debt  in  every  sense  of  the  word,  to  which 

unquestionably  the  prerogative  of  the  crown  to  claim  priority 

for  its  debts  before  all  other  creditors  clearly  extends."    Now  a 

recognizance  is  no  more  a  crown  debt  than  a  bond  to  the  crown, 

and  it  is  no  more  a  debt  of  record  than  a  bond  which,  by  force 

of  the  imperial  statute  *^  is  raised  to  the  rank  of  a  debt  of 

record,*"  to    quote  the    language   of   Chipman   C.  J.   already 

referred  to.     Both  are  debts  of  record  —  both  are  crown  debts, 

and  as  Ritchie  C.J.  says,  it  matters  not  what  the  condition  is, 

the  prerogatives  of  the  crown  clearly  extend  to  it. 

In  answer  to  the  questions  stated  in  the  special  case  I  think 
this  bond  is  a  lien  on  all  the  real  estate  of  John  Sivewright 

(1)  27  N.  B.  357.  (2)  17  Can.  S.  C.  R.  at  page  665. 
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1898.       which  he  had  at  the  date  of  the  execution  of  the  bond  or  has 


THE  QuKuar  required  since,  and  that  it  takes  precedence  to  executions  and 
siTxwBiGBT.  mortgages  issued  or  executed  since  the  date  of  execution  of  the 
Barker  J.  bond.  As  to  personal  property  I  think  the  extent  takes  priority 
to  all  executions  in  the  sheriff's  hands.  I  also  think  the  writ  of 
extent  is  a  proper  and  effectual  proceeding  for  enforcing  the 
rights  of  the  Crown  on  the  bond  un.der  the  circumstances  set 
forth. 

VanWart  J.  I  concur  in  the  judgment  of  Mr.  Justice 
Barker.  I  had  the  privilege  of  reading  it,  and  it  fully  accords 
with  my  views  of  the  law  on  the  subject. 

Haningtok,  Landby  and  McLeod  JJ.  concurred. 

Opinion  (accordingly. 


1896. 


Hovemberb, 


ROSS  V.  ADAMS. 

Evidence — Sheriff^ a  deed — ExecuMon — Onvnia  rite  esse  (wtcL, 

The  testimony  of  a  sheriff  who  had  execated  ander  a  writ  of  execution  that  he 
had  searched  for  it  in  his  office  but  could  not  find  it;  that  he  believed  that 
it  was  not  in  his  office  or  in  his  possession;  that  he  thought  that  he  had 
returned  it  to  the  attorney  who  had  issued  it;  also,  the  testimony  of  the  clerk 
of  the  Court,  out  of  which  the  execution  had  issued,  that  he  had  made  search 
for  it  but  could  not  find  it,  and  his  belief  was  that  it  had  never  been  filed  in 
his  office,  was  held  a  sufficient  foundation  upon  which  to  admit  seoondaiy 
evidence  of  the  contents  of  the  execution:    Per  VanWast  J, 

Evidence  that  would  be  good  against  a  predecessor  in  title  is  also  good  against 
his  successor  claiming  through  him. 

QucBre:  Is  it  necessary  for  a  person  claiming  title  under  a  sheriff's  deed  to  give 
any  evidence  of  the  execution  under  which  levy  and  sale  took  place? 

This  was  an  action  of  trespass  to  land  tried  at  the 
Northumberland  circuit,  September,  1896,  before  Mr.  Justice 
VanWart  without  a  jury :  Verdict  for  the  plaintiiBf  for  $2.50. 
The  important  facts  are  set  out  in  the  judgment  of  VanWart  J. 

L.  A.  Currey  Q.C.  moved  for  a  non-suit  pursuant  to  leave 
reserved,  or  for  a  new  trial.  The  plaintiff  has  not  made  out  a 
title  to  the  land.    Evidence  of  the  deed  from  the  Sheriff  was 
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not  properly  admitted.    The  execution  was  not  properly  proved :        ^^^ 
Con.  Stat.  c.  47,  b.  17;   Roscoe's  N.  P.  16th  ed.  4;    Cochran  v.       ^ 
BeU  (1).    There  was  no  evidence  of  the  contents  of  the  execu-    _^^'* 
tion.    [Babkeb  J. :   Con  Stat.  c.  47,  s.  17,  only  applies  where 
yoa  wish  to  use  it  as  prima  facie  evidence  that  the  sheriff  did  the 
things  which  he  ought  to  have  done.    In  this  case  you  have  the 
testimony  of  the  sheriff  that  he  actually  received  the  execution, 
advertised  and  sold.     Therefore  it  is  not  necessary  to  prove  the 
execution :  the  deed  gives  the  title.]     There  should  have  been 
an  information  of  intrusion :  Murray  v.  Duff  (2) ;  Pimtford  v. 
Vernon  (3).   There  is  no  sufficient  evidence  of  metes  and  bounds 
to  entitle  plaintiff  to  recover  or  to  hold  his  verdict. 

R,  B.  Bennet  contra,  was  not  called  on. 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  On  the  question  of  the  possession  of  the  land 
the  learned  Judge  found  correctly.  There  was  no  adverse 
possession  against  the  Crown  so  as  to  make  an  information  of 
intrusion  necessary.  The  evidence  was  sufficient  to  justify  the 
finding  of  the  trial  Judge  and  a  new  trial  should  be  refused.  I 
express  no  opinion  as  to  the  admission  of  the  evidence  com- 
plained of. 

Hakikotok,  Landby  and  Babkeb  JJ.  concurred. 

VanWabt  J.  This  was  a  motion  to  have  a  verdict  entered 
for  the  defendant  or  for  a  non-suit  pursuant  to  leave  reserved,  or 
for  new  trials  in  an  action  of  trespass  to  land  tried  before  me  at 
the  Northumberland  circuit  in  September,  1896,  without  a  jury: 
Verdict  for  plaintiff  for  $2.50. 

In  the  year  1818,  the  Crown  granted  to  Edward  White  a  lot 
of  land  (called  Lot  No.  12)  in  the  Parish  of  Alnwick.  In  1833 
White  conveyed  to  John  Fraser  who  registered  his  deed  in  1835. 
There  was  no  conveyance  from  Fraser. 

In  1873  Allan  Gilmour  of  Glasgow,  Scotland,  conveyed  the 
iot  to  Richard  Hutchinson  who  registered  his  deed  the  same 
year. 


(1)  3  N.  a  D.  4S8.  (2)  33  N.  B.  35L 

(3)  2  Kerr  85L 
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^^^  In  1888  Hutchinson  conveyed  to  his  son,  Ernest,  who  also 

^**       duly  registered  his  deed.     In  1894  Ernest  Hutchinson  conveyed 

ADAMS,     the  lot  to  Annie   Adams,   wife  of  the  defendant;   this  deed 

Van  Wart  J.   was  also  duly  registered.    In  all  the  foregoing  deeds  the  land 

was  described  by  metes  and  bounds  exactly  as  it  was  in  the 

original  Crown  grant  to  White. 

Between  1885  and  1878  several  persons  were  mentioned  as 
being  at  different  times  in  occupation  of  this  lot,  among  whom 
was  Roderick  McLeod.  In  1858  James  Davidson,  a  Crown  land 
surveyor,  was  laying  out  some  Crown  lands  into  lots  for  the 
Crown,  and  in  so  doing  ran  out  the  rear  line  of  the  Tabusintac 
lots  of  which  lot  12  was  one.  The  rear  line  as  run  by  Davidson 
cut  off  about  one  hundred  acres  of  the  rear  of  lot  12.  Roderick 
McLeod  who  was  then  occupying  the  lot,  complained  to  the 
government  that  the  Davidson  line  as  run  took  from  him  one 
hundred  acres  of  the  rear  of  his  lot,  and  he  petitioned  the  gov- 
ernment to  give  him  a  grant  of  one  hundred  acres  in  another 
part  of  the  parish  in  lieu  thereof;  and  in  his  petition  he  set 
forth  that  he  was  the  owner  of  lot  12.  This  petition  was  sworn 
to.  The  Crown  in  compliance  with  prayer  of  the  petition,  in 
1869  did  grant  one  hundred  acres  of  land,  being  lot  47  in  rear 
of  Tabusintac,  to  Roderick  McLeod.  In  1860  the  Crown  granted 
the  one  hundred  acres,  being  the  rear  of  lot  12,  to  Prim  Breau 
who  went  into  possession.  In  1878  the  sheriff  levied  upon  the 
Prim  Breau  lot  under  two  executions  against  him  issued  out 
of  the  County  Court  of  Northumberland,  sold  the  land  at  public 
auction  and  conveyed  it  to  the  purchaser,  Alexander  Loggie, 
who  went  into  possession  and  registered  the  deed. 

In  1889  Loggie  conveyed  to  plaintiff  who  registered  his  deed 
and  entered  into  possession,  and  so  continued  until  the  trial  of 
this  action. 

The  defendant  who  had  acted  for  his  wife  in  purchasing  the 
White  lot,  stated  that  at  the  time  of  the  purchase  he  was  wholly 
ignorant  of  what  had  been  done  by  McLeod  in  reference  to  the 
lot  while  he  owned  the  same. 

The  defendant  sought  to  prove  a  title  by  possession  and  in  so 
doing  claimed  through  this  Roderick  McLeod.  The  lands  in 
the  rear  of  lot  12  were  vacant  Crown  lands  up  to  1860. 

The  grounds  upon  which  this  motion  was  made  were  substan- 
tially these :  -^  j 
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1.  The  improper  admission  in  evidence  of  the  deed  by  the  '^^ 
sheriff  to  Loggie  of  the  Prim  Breau  lot  without  proof  of  the  ^®® 
executions  under  which  levy  and  sale  were  had.  adajcs. 

2.  Improper  admission  in  evidence  of  the  petition  of  Roderick       

McLeod  to  the  government  in  1858. 

8.  No  evidence  to  warrant  a  finding  that  the  plain tifP  had 
either  the  title  to  or  possession  of  the  lands  on  which  the 
alleged  trespass  was  committed. 

The  original  executions  were  not  produced.  The  sheriff  stated 
that  he  had  a  distinct  recollection  of  having  the  executions, 
and  thought  he  returned  them  to  the  attorneys  by  whom  issued. 
He  had  searched  for  them  in  his  office  and  could  not  find  them, 
and  believed  that  they  were  not  in  his  office  or  in  his  possession. 

The  clerk  of  the  County  Court  was  called  and  stated  that 
he  had  made  search  in  his  office  and  could  not  find  either  of  the 
executions,  and  his  belief  was  that  neither  of  the  executions  had 
ever  been  filed  in  his  office.  On  this  evidence  I  allowed  second- 
ary evidence  to  be  given  of  the  codtents  of  the  executions. 

It  is  the  duty  of  the  sheriff  to  return  writs  oi  fieri  facias^  that 
is,  to  file  them  in  the  office  of  the  clerk  of  the  Court  out  of 
which  they  issued.  In  Taylor  on  Evidence,  8th  ed.,  vol.  1, 
8.  401,  it  is  said:  ^^If  the  instrument  ought  to  have  been 
deposited  in  a  public  office  or  other  particular  place,  it  will 
generally  be  deemed  sufficient  to  have  searched  that  place, 
without  calling  the  party  whose  duty  it  was  to  have  put  it 
there,  or  any  other  person  who  may  have  had  access  to  it.'^  I 
think  there  was  a  proper  foundation  laid  for  the  reception  of 
the  secondary  evidence  of  the  contents  of  the  executions ;  if  not, 
was  it  necessary  to  give  any  evidence  of  the  executions?  In 
McLardy  v.  Flaherty  (1),  a  sheriff's  deed  made  in  1831  was 
admitted  in  evidence  on  a  trial  in  1846  without  proof  of  any 
execution  to  warrant  the  levy  and  sale.  The  judgment  debtor 
had  given  up  possession  to  the  purchaser,  and  had  always 
acquiesced  in  the  sale,  and  it  was  held  that  the  prima  fade 
presumption  was  that  all  the  proceedings  had  been  regularly 
taken  by  the  sheriff,  on  the  principle  —  Omnia  rite  esse  acta. 

(1)  3  Kerr  455. 
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^^  Here,  the  defendant  did  not  claim  through  the  judgment 

^f®  debtor.  The  plaintiff  was  in  actual  possession,  by  and  with  the 
consent,  or,  without  the  dissent  of  Prim  Breau.  I  think  that 
in  this  case  the  sheriff's  deed  was  properly  received  in  evidence 
even  if  there  had  been  no  evidence  of  the  executions  under 
which  the  levy  and  sale  were  made. 

As  regards  the  petition  of  Roderick  McLeod  it  was  not 
disputed  that  it  would  have  been  perfectly  good  evidence 
against  him  if  he  had  been  the  party  defendant :  I  fail  to  see 
why  it  is  not  equally  good  evidence  against  his  successor  in 
title  who  claims  through  him. 

I  found  as  a  fact  under  the  evidence  that  Prim  Breau, 
Loggie  and  the  plaintiff  were  each,  during  the  time  they 
respectively  held  title,  in  the  actual  possession  of  the  land  in 
dispute,  and  even  if  the  sheriff's  deed  had  been  improperly 
received  in  evidence,  the  plaintiff  had  shewn  a  title  by  possession 
adverse  to  the  owners  or  occupiers  of  lot  12.  This  finding  is 
challenged  by  defendant  on  the  ground  that  the  plaintiff  had 
not  shewn  that  the  place  where  the  trespass  was  committed 
was  within  the  bounds  of  the  Prim  Breau  lot:  No  afiSrmative 
evidence  was  given  that  it  was  not. 

Joseph  Breau,  a  brother  of  Prim  Breau,  stated  that  he  was 
employed  by  defendant  to  cut  cordwood  and  that  he  did  the 
cutting,  which  was  the  trespass  complained  of,  and  that  the 
cutting  was  ^'on  the  piece  of  land  in  dispute  between  Anthony 
Adams  and  the  plaintiff.^'  The  plaintiff  and  his  brother  both 
stated  that  the  northern  boundary  of  lot  12  was  the  division 
line  between  lot  12  and  their  father's  lot ;  that  they  knew  the 
line  well,  and  Prim  Breau  recognized  it  as  his  northern 
boundary  when  the  title  to  lot  12  was  in  him ;  that  the  cutting 
was  about  twenty-six  rods  southerly  from  the  northern  boundary, 
or  about  one-third  the  width  of  the  lot  from  this  line.  No 
evidence  was  given  as  to  where  the  southern  bounds  were,  as 
forest  fires  had  destroyed  any  trace  of  the  line.  This  evidence 
was  not  contradicted.  On  the  trial  I  saw  no  reason  for  doubt- 
ing the  correctness  of  this  testimony.  I  think  there  was  ample 
evidence  to  support  the  finding.  I  also  found  that  the  Davidson 
line  was  agreed  upon  by  McLeod  and  the  Crown  in  1859  as  a 
conventional  line,  and  was  accepted  and  acted  upon  by  both 
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1806. 


parties  as  sach,  and  that  the    defendant  was  estopped   by. 
McLeod's  declarations  and  acts  from  asserting  the  contrary. 

In  any  view  of  the  case  I  think  the  verdict  was  properly  y^^;;;;^  j 
entered  for  the  plaintiff,  and  that  the  rule  should  be  refused.  


B088 

V. 

Adams. 


McLisOD  J.  concurred  with  VanWabt  J. 

New  trial  rrftised. 


ALEXANDER,  Pjstitioneb,  and  McALLISTEB,  Respoitdent. 

Dominion  Controverted  Elections  Act  —  Preliminary  ejections  —  Ride 
of  Cou/rt— Affidavit— B.  S.  C,  cc.  8  and  9— Rule  of  C(mHy  JSaeter 
Term,  1887,  12. 


1808. 


Deeesifter  12. 


In  the  matter  of  an  election  petition  under  the  Dominion  Controverted 
Elections  Act: 

EtHy  (1.)  that  the  failure  to  file  for  the  petitioner  a  copy  of  the  preliminary 
objections  to  the  petition  (R.  8.  C,  c.  9,  8.  12;  N.  B.  General  Rules  of  the 
Election  Court,  Easter  Term,  18S7,  12),  was  waived  by  the  taking  of  subse- 
qaent  proceedings  before  raising  the  question;  but,  in  any  case,  it  was  only 
an  irregularity  that  could  be  amended,  and  the  respondent  was  allowed  to 
file  such  copy  nunc  pro  tunc; 

(2.)  that  the  affidavit  of  the  petitioner  was  sufficient  notwithstanding  that  it 
did  not  set  out  the  reasons  for  deponent's  belief  as  to  the  facts  sworn  to 
therein; 

(3.)  that  the  iact  that  the  petitioner  had  himself  been  guilty  of  corrupt 
practioee  did  not  preclude  him  from  being  a  petitioner; 

(i)  that  the  petitioner's  affidavit  not  having  been  read  over  to  him,  and  he  not 
being  acquainted  with  its  contents,  it  was  in  fact  no  affidavit;  Also:  That 
as  the  affidavit  was  false  and  untrue,  it  was  an  abuse  of  the  process  of  the 
Court,  and  the  petition  was  dismissed. 

VanWabt  J.  dissented. 

This  was  a  case  arising  under  the  Dominion  Controverted 
Elections  Act  (Revised  Statutes  Canada,  c.  8),  referred  to  the 
Court  by  Mr.  Justice  Barker. 
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^^'  On  behalf  of  the   respondent,   the    member   elect  for   the 

ALKXAjfDEB  County  of  Restigouche,  the  following  preliminary  objections 

McALLisTKB.  and  grounds  of  insufficiency  were  presented  and  urged  against 

the  petition  in  this  case,  and  all  further  proceedings  thereunder : 

1.  That  the  aflSdavit  of  the  petitioner  presented  with  and 
annexed  to  the  said  petition,  and  filed  therewith  in  the  office  of 
the  clerk  of  the  pleas,  does  not  disclose  the  reasons  which  the 
said  petitioner  had  for  his  belief  that  the  several  allegations 
contained  in  the  said  petition  are  true. 

2.  That  the  allegations  contained  in  the  said  affidavit  are 
untrue. 

S.  That  the  said  affidavit  is  fraudulent,  and  an  abuse  of  the 
process  of  the  Court. 

4.  That  the  petitioner  is  not  a  person  who  had  a  right  to 
vote  at  the  election  to  which  the  said  petition  relates. 

5.  That  the  petitioner  was  before,  during,  and  at  the  said 
election,  and  in  connection  therewith,  guilty  of  corrupt  practices 
within  the  meaning  of  the  Revised  Statutes  of  Canada,  c.  8. 

6.  That  the  petitioner  was  not  a  person  who  was  qualified 
to  vote  at  said  election  under  clause  "B"  of  the  Revised 
Statutes  of  Canada,  c.  8,  s.  42,  sub-s.  2. 

7.  That  the  petitioner  directly  and  indirectly  paid  and 
promised  valuable  consideration  to  a  voter  and  voters  to  induce 
such  voter  and  voters  to  vote  and  refrain  from  voting  at  the 
said  election. 

8.  That  the  petitioner  received  valuable  consideration,  and 
valuable  consideration  was  promised  him,  directly  and  indirectly, 
to  induce  him  to  vote  at  said  election,  and  for  loss  of  time, 
travelling  expenses,  hire  of  team  and  teams,  and  for  other 
services  connected  with  the  said  election. 


November  11, 12, 1896.     W.  Pugsley  Q.C.  and  JSarle  Q.C.  for 
petitioner;  and 

L.  A.  Currey  Q.  C.  and  Powell  Q.  C.  for  respondent. 
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Pugdey  Q,C.  moved  to  set  aside  the  preliminary  objections  on        ^^^ 
the  ground  that  a  copy  thereof  for  the  petitioner  had  not  been  -A.LEXA2n>Ea 
filed  with  the  clerk  as  required  by  the  Rules  of  Court,  Easter  mcallisteb. 
Term,  1887,  12,  and  R.  S.  C,  c.  9,  s.  12.     When  the  Act  says 
he  "shall  present  to  the  clerk,"  it  means — "file  with  the  clerk." 
The  doctrine  of  waiver  cannot  apply.     We  took  the  point  as 
soon  as  we .  discovered  it.     Be  Bothwdl  Election  Petition  (1); 
BagetB  v.  Turner  (2). 

Curretf  Q.C.  contra,  cited  R.  S.  C,  c.  9,  s.  2,  sub-ss.  4,  85  and 
64;  MaxweU  v.  Cowan  (8);  Smith  v.  8mith  (4). 

Powell  Q.C.  referred  to  Wheeler  y.  Oibbs  (5) ;  Bex  v-  Gage  (6). 

Pugdey  Q.C.  in  reply. 

[Per  Curiam:  We  will  consider  this.  Let  the  argument  on 
the  preliminary  objections  proceed.] 

Currey  Q.C.  The  petitioner  must  set  out  in  his  affidavit 
the  reasons  for  his  belief:  Statutes  of  Canada,  1891,  c.  20, 
8. 117;  Stephenson  v.  Elliott  (7);  Bateman  v.  Dunn  (8);  Harvey 
V.  ffMeara  (9);  Ex  parte  Moore  ClO);  Jenkins  v.  McFee  (11); 
McCdlum  V.  Perkins  (12);  McManus  v.  Wells  (13).  In  point 
of  fact  the  affidavit  was  false  and  untrue,  fraudulent  and 
an  abuse  of  the  process  of  the  Court:  The  West  Simcoe  Case 
(14).  [Hanington  J.  referred  to  Rehert  v.  Hanington  (15).] 
Affidavits,  pleadings  and  ^11  proceedings  in  a  Court  of  law 
must  be  true  and  bona  fide:  Thompson  v.  Mott  (16);  Bigelow 
on  Fraud  (ed.  1888),  511,  612;  Qabel  v.  Harding  (17);  Harris 
V.  Fowle  (18);  Gibson  v.  Kiley  (19);  Oswald  on  Contempt  of 
Court  (2nd  ed.)  441.  The  original  voters'  list  is  not  sufficiently 
identified:    Paradis  v.  Bruneau  (20). 

(1)  0  Ont.  P.  R.  485.  (11)  3  Pugs.  41. 

(2)  26  N.  B.  164.  (12)  3  Pags.  185. 

(3)  32  G.  L.  J.  638.  (13)  29  N.  B.  440. 

.   (4)  5  R.  ft  G.  (N.  S.)  442.  (14)  1  Ont.  E.  Cae.  128. 

(5)  3  Can.  S.  G.  R.  374.  (15)  2  Han.  403. 

(6)  1  Stra.  546.  (16)  32  N.  B.  350. 


(7)  3.  Pugs.  199.  (17)  2  Kerr  71. 

(8)  7  DowL  P.  R.  106.  (18)  22  N.  B.  388. 

(9)  7  DowL  P.  R.  725.  (19)  1  Old.  724. 
(10)  23  N.  B.  229.  (20)  21  Gan.  S.  G.  R.  168. 
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!??: The   petitioner  is  disqualified  on  account  of  his  corrupt 

ALKXAND.B  practices:  Hodgin's Elect. Cas.,  666, 617.    Baekke  J.  referred 
McALLMTKBL  to  DrifikwateT  v.  Deakin  (1). 

TnokO^. 

PoweU  Q.O.  relied  on  the  folIo\nng  authorities:  Muirhead  v. 
Arbo  (2);  Davidson  v.  O^CanneU  (8);  Hegina  v.  JBuIme  (4); 
8  Chitty's  Gen.  Prac.  628;  Jacobs  T.Baven  (^5');  Castro  y.  Murray 
(6);  Dawkins  v.  Saxe-Weimar  (7);  MaedougaU  v.  Knight  (8); 
Metropolitan  Bank  v.  Pooley  (9) ;  AhouUff  v.  Oppei«^mer  (10) ; 
Bigelow  on  Fraud  (1st  ed.)  88;  Croker  v.  Tempest  (11). 
[Babkeb  J.  referred  to  Ex  parte  Allen  (12).]  Whittimore  v. 
SerbeH  (18);  JExparU  Boyce  (14). 

JETarJe  ^.(7.  contra.  You  cannot  by  preliminary  objection 
attack  the  affidavit  or  question  its  truthfulness;  that  is  the 
issue  to  be  tried  on  the  main  hearing. 

Pugsley  Q.  O.  cited :  Valois  v.  McMillan  :  Re  Vaudreil  Election 
(16);  Be  Dufferin  Election  Case  (16). 

Currey  Q.C.  in  reply. 

Cur.  adv.  vuU. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  An  election  petition,  complaining  of  the  undue 
election  of  the  respondent  John  McAllister  to  serve  in  the 
House  of  Commons,  for  the  Electoral  District  of  Restigouche, 
was  presented  to  the  Court  on  the  81st  day  of  July,  1896,  and 
was  served  on  the  respondent  the  same  day.  On  the  7th  of 
August,  1896,  there  was  served  on  the  petitioner's  agent  at  the 
Town  of  Campbellton,  notice  of  the  presentation  to  the  clerk 

(1)  L.  R.  9  C.  P.  626.  (9)  10  App.  Ca&  2ia 

(2)  3  Pags.  283.  (10)  10  Q.  B.  D.  295. 

(3)  3  Pugs.  684.  (11)  7  M.  &  W.  502. 

(4)  L.  B.  5  Q.  B.  377.  (12)  2  AIL  424. 

(5)  30  L.  T.  366.  (13)  2  P.  &  B.  361. 

(6)  L.  B.  10.  Ex.  213.  (14)  24  N.  B.  347. 

(7)  1  Q.  B.  D.  499.  (15)  Not  Rep. 

(8)  25  Q.  B.  D.  1.  (16)  4  Ont.  App.  R.  420. 
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of  the  pleas  of  the  preliminary  objections  and  grounds  of       ^^^ 
insuflSciency,  which  the  respondent  urges  against  the  petition,  ^^^^^^^^^^ 
and  that  he  had  filed  a  copy  of  the  same  with  the  clerk  of  the  mcallisteb. 
pleas,  and  the  respondent  at  the  same  time  served  the  agent    Tuck  c.j. 
with  a  copy  of  the  preliminary  objections.     On  the  15th  day  of 
October,  1896,  at  Dalhousie  in  the  County  of  Restigouche,  the 
bearing  was  begun  before  Mr.  Justice  Barker  on  the  preliminary 
objections  and  grounds  of  insufficiency.    After  a  number  of 
witnesses  had  been  examined  at  that  place,  the  hearing  was 
adjourned  till  the  28rd  day  of  October  at  the  Equity  Court 
room  in  the  City  of  Saint  John.    On  the  28rd  day  of  October 
the  Court  met  at  Saint  John,  and  was  afterwards  adjourned  till 
the  80th,  when  the  hearing  was  resumed  and  further  evidence 
was  taken.    On  the  81st  of  October  counsel  for  the  petitioner 
moved  to  dismiss  preliminary  objections  on  the  ground  that 
the  requirements  of  the  statute  and  rule  of  Court  had  not  been 
complied  with.    After  hearing  argument,  all  matters  relating  to 
the  presentation  of  the  petition,  the  preliminary  objections,  and 
the  motion  to  dismiss  them,  were  referred  by  the  learned  Judge 
to  this  Court. 

By  1  Revised  Statutes  of  Canada,  c.  9,  s.  12,  Controverted 
Elections,  it  is  enacted  that  within  five  days  after  the  service  of 
the  petition  and  the  accompanying  notice,  the  respondent  may 
present  in  writing  any  preliminary  objections  or  grounds  of 
insufficiency  which  he  has  to  urg^  against  the  petition  or  the 
petitioner^  or  against  any  further  proceeding  thereon,  and  shall 
in  such  case  at  the  same  time  file  a  copy  thereof  for  the 
petitioner,  and  the  Court  or  Judge  shall  hear  the  parties  on 
such  objections  or  grounds,  and  shall  decide  the  same  in  a 
sammary  manner.  At  Easter  Term,  1887,  this  Court  made 
general  rules  of  the  Election  Court  for  the  Province  of  New 
Brunswick.  Rule  12  is  that  preliminary  objections  to  a  petition 
under  the  twelfth  section  of  the  statute  shall  be  filed  in  the 
office  of  the  clerk  of  the  Court ;  and  notice  thereof,  and  that  a 
copy  has  been  filed  for  the  petitioner,  shall  forthwith  be  served 
by  the  respondent  on  the  petitioner  or  his  agent. 

A  motion  is  made  to  set  aside  the  preliminary  objections  on 
the  ground  that  a  copy  thereof  for  the  petitioner  was  not  filed 
with  the  clerk  of  the  pleas  on  the  5th  of  August,  1896 :  that 


Digitized  by 


Google 


168  NEW    BRUNSWICK    BEP0RT8.  [VOL. 

^^^-  only  one  copy  was  filed.  In  answer  to  this  application,  the 
ALEXANDER  rcspondcnt  says  that  if  there  is  any  force  in  this  objection,  the 
McAllister,  ouiission  to  file  the  second  copy  was  waived  by  the  petitioner 
Tnck  C.J.  when  he  took  out  an  order  to  have  the  preliminary  objection^ 
set  down  for  a  hearing,  and  by  going  into  evidence  as  above 
stated  —  that  the  delay  from  the  7th  of  August  till  the  29th  of 
October  cures  the  defect.  I  think  that  if  this  failure  to  file  a 
copy  of  the  preliminary  objections  for  the  petitioner  can  be 
waived,  it  has  been  done  in  this  case.  The  petitioner  took  out 
an  order  for  a  hearing  and  had  evidence  taken  as  to  the 
preliminary  objections,  and  it  was  not  until  the  29th  of  October 
that  he  took  out  a  summons  to  have  them  set  aside.  The 
petitioner  has  proceeded  to  a  final  hearing  as  if  the  copy  had 
been  filed.  It  is  too  late  now  for  him  to  raise  this  question  as 
to  the  filing ;  whether  the  failure  to  file  a  copy  is  an  irregularity 
or  a  nullity,  no  injury  has  resulted  to  him  from  the  manner  of 
filing. 

In  Smith  V.  Smith  (1)  it  was  held  that  an  irregularity  had 
been  waived  by  the  defendant  reading  an  affidavit  in  answer 
to  one  served.  In  Bank  of  Nova  Scotia  v.  McKerrun  (2), 
Thomson  J.  in  delivering  the  judgment  of  the  Court,  says  that 
even  if  a  nullity,  it  must  be  said  that  one  has  lost  his  right  to 
complain  if  the  cause  has  passed  that  stage  at  which  it  was 
material  to  consider  whether  the  defective  proceeding  was  valid 
or  invalid :  See  also  Rex  v.  Hare  ^  Mann  (3)  and  Rex  v. 
Gage  (4).  But,  even  if  there  has  not  been  a  waiver,  the 
failure  to  file  a  copy  does  not  go  to  the  jurisdiction  of  the 
Court :  it  is  merely  a  matter  of  procedure,  and  the  defect  may 
be  cured  by  order  of  the  Court  or  a  Judge.  By  Revised 
Statutes  of  Canada,  c.  9  s.  35,  the  Judge  on  the  trial  of  an 
election  petition  and  in  other  proceedings  under  the  Act,  is 
given  the  same  "  powers,  jurisdiction,  and  authority  as  a  Judge 
of  one  of  the  Superior  Courts  for  the  province  for  which  such 
election  was  held,  sitting  in  term,  or  presiding  at  the  trial  of  an 
ordinary  civil  suit,  and  the  Court  held  by  him  for  such  trials 
shall  be  a  Court  of  Record."  By  section  54  it  was  enacted  that 
the  Court  or  a  Judge  shall,  upon  sufficient  cause  being  shown, 

(1)  5  R.  &  G.  (N.  S.)  42.  (2)  5  R.  &  G.  (N.  S.)  275. 

(3)  1  Stra.  155.  (4)  1  Stra.  546. 
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have  power,  on  the  application  of  any  of  the  parties  to  a       '^^ 
petition  to  extend  from  time  to  time  the  period  limited  by  thig  A'J^^^^*©"* 
Act,  for  taking  any  steps  or  proceedings  by  such  party.     By  MoAuxtraB. 
number  51  of  the  election  rules  of  this  Court  it  is  provided    TimToj. 
that  no  proceedings  under  the  Dominion  Controverted  Elections 
Act,  or  under  these  rules  shall  be  defeated  by  any  formal 
objection. 

In  Re  BothweU  JEleetian  Petition  (1)  it  was  held  by  Osier  J. 
that  preliminary  objections  to  an  election  petition  under  87 
Vict.,  c.  10,  though  presented  after  five  days  from  the  service  of 
the  petition,  are  not  void,  but  at  most,  irregular,  and  while  they 
remain  on  the  files  of  the  Court,  the  petition  is  not  at  issue,  and 
there  can  be  no  examination  of  the  parties. 

The  power  of  a  Judge  to  extend  the  time  for  filing  prelimi- 
nary objections  after  the  five  days  had  elapsed  was  considered 
by  Davie  C.J.  of  British  Columbia  in  the  Burrard  election 
petition:  MaxweU  v.  Conan  (2).  The  learned  Chief  Justice 
there  held  that  sufficient  cause  had  been  shewn  to  extend  the 
period  of  five  days,  within  which  preliminary  objections  had  to 
be  presented  under  section  12  of  the  Controverted  Elections 
Act  He  held  also  that  the  time  could  be  extended  after  the 
five  days  had  elapsed.  In  delivering  judgment  the  learned 
Chief  Justice  cited  Banner  v.  Johnson  (8)  and  Wheeler  v. 
GMs  (4)  in  support  of  his  decision,  being  of  opinion  that  the 
preliminary  objections  ought  not  to  be  set  aside. 

I  come  now  to  consider  the  grounds  of  objection  which  have 
been  urged  against  the  petition.  The  first  one  to  which  I  shall 
refer  is  the  contention  that  the  petitioner,  Edward  Alexander, 
had  no  right  to  vote  at  the  election,  firstly,  because  there  is  no 
sufficient  evidence  of  the  voters'  list  for  the  electoral  district  of 
Bestigouche,  and,  secondly,  because  the  petitioner  himself  had 
been  guilty  of  corrupt  practices  at  the  election.  As  to  this 
first,  the  evidence  offered  and  received  was  the  certificate  of  the 
Clerk  of  the  Crown  in  Chancery  which  is  in  the  words  and 
figures  following : 

^I,  Samuel  E.  St.  Ange  Chapleau,  the  undersigned  Clerk  of 
the  Crown  in  Chancery,  do  hereby  certify  that  the  aforegoing 

(1)  9  Onb.  P.  R.  485.  (3)  L.  R.  5  H.  L.  157. 

(2)  32  C.  L.  J.  638.  (4)  3  Can.  S.  0.  R.  374. 
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^^^       list,  consisting  of  one  page  and  containing  one  hundred  and 

ALBXAJTOER  ninety-five  names,  is  a  true  copy  of  the  list  of  voters  of  polling 

McALijBTBB.  district  number  eight  of  the  electoral  district  of  Restigouche,  in 

Tuokcj.    the  Province  of  New  Brunswick,  as  finally  revised  for  the  year 

1894  under  the  Electoral  Franchise  Act,  and  I  further  certify 

that  the  said  aforesaid  list  is  a  true  copy  of  the  list  of  voters 

actually  used  in  the  said  polling  district.    That  the  election  held 

on  the  16th  and  23rd  days  of  June,  A.  D.  1896,  which  has  been 

transmitted  to  me  by  the  returning  ofQcer  for  the  said  electoral 

district  of  Restigouche,  which  said  two  several  lists,  of  which 

the  said  aforegoing  list  is  a  copy,  are  now  in  my  custody  and 

possession  and  on  file  in  my  office,  the  said  Clerk  of  the  Crown 

in  Chancery. 

"Samuel  E.  St.  Angb  Chaplbau." 

It  is  objected  that  this  certificate  was  improperly  received  in 
evidence,  because  the  name  of  the  returning  officer  is  not  stated 
therein.  There  is  no  force  in  this  objection.  I  can  find  no 
provision  in  the  Electoral  Franchise  Act,  chapter  5,  Revised 
Statutes  of  Canada — see  sections  31  and  32 — nor  in  the  Elections 
Act,  chapter  8,  Revised  Statutes  of  Canada — see  sections  41,  58 
and  65 — which  make  it  necessary  that  the  name  of  the  returning 
officer  should  be  in  the  certificate.  This  certificate  says  that 
the  list  is  a  true  copy  of  the  list  of  voters  actually  used  in  the 
polling  district,  and  meets  the  requirements  of  the  decision  in 
the  Richelieu  Controverted  Election  Case  (1).  There  it  was  held 
that  when  the  petitioner's  status  in  an  election  is  objected  to, 
by  preliminary  objections,  such  status  should  be  established  by 
the  production  of  the  voters  list  actually  used  at  the  election, 
or  a  copy  thereof  certified  by  the  Clerk  of  the  Crown  in 
Chancery:    R.  S.  C,  c.  8,  ss.  41,  58  and  65,  and  R.  S.  C,  c.  5, 

s.  82;  and  the  production  of  the of  a  copy 

certified  by  the  revising  officer  of  the  list  of  voters  on  which  his 
name  appears,  but  which  has  not  been  compared  with  the  voters 
list  actually  used  at  said  election,  is  insufficient  proof.  The 
other  objection  that  the  petitioner  himself  had  been  guilty  of 
corrupt  practices  at  the  election,  is  settled  by  authorities  so 
strong  that  I  am  not  disposed  to  controvert  it.     This  question 

(1)  21  Can.  8.  C.  R.  168. 
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is  fully  discussed  by  Lord  Coleridge  C.  J.  in  his  judgment  in        '^^ 
the  LauDcesten  Election  Petition:  Drinkwater^  petitioner^  and  '^^•■^tAroEB 
Deakifii  respondent  (1).     In  that  case  there  being  two  candidates  moallutbb. 
at  a  parliamentary  election  one  of  them  was  guilty  of  corrupt     ttoToj. 
practice,  by  giving  leave  on  the  day  of  nomination  to  his  tenants 
to  kill  rabbits  on  his  estate  for  the  purpose  of  influencing  their 
votes  at  the  election.    The  notice  was  given  to  the  electors  on 
the  morning  of  polling,  that  Colonel  Deakin  had  been  guilty  of 
a  corrupt  practice,  which  had  disqualified  him  from  being  a 
candidate.      Colonel    Deakin    obtained    a   majority  and  was 
declared  elected,  but  being  petitioned  against  was  unseated,  on 
the  argument  of  the  above  mentioned  corrupt  practice.    The 
petitioner  claimed  the  seat  on  the  ground  that  the  votes  given 
for  the  respondent,  having  been  given  with  knowledge  of  his 
disqualification,    were    thrown    away    and    consequently    the 
petitioner  was  in  the  majority.     But  the  Court  held  that  bribery 
by  a  candidate  at  an  election,  though  it  renders  his  election  void 
if  he  be  found  guilty  of  it  on  petition,  does  not  incapacitate  the 
candidate  at  that  election,  in  the  sense  that  the  votes  given  to 
him  by  voters  with  knowledge  of  it  would  be  thrown  away,  and 
that  no  disqualification  arises  in  that  sense  of  the  term,  until 
after  the  candidate  has  been  found  guilty  of  bribery  on  petition, 
and  consequently  that  the  petitioner  was  not  entitled  to  the 
seat.    In  JRe  Dufferin  Uleetion  Case  (2)  it  was  held  that  the 
fact  that  a  petitioner  in  an  election  petition,  with  regard  to  the 
Ontario  Legislature,  has  been  guilty  of  a  corrupt  practice  during 
the  election,  is  no  objection  to  his  status  as  a  petitioner.    In 
giving  reasons  for  the  judgments  of  the  Court,  Moss  C.J.  uses 
this  language :  *^The  current  of  authority  in  our  Courts  seems 
to  me  to  be  in  favor  of  the  view  I  am  now  taking."    In  the 
North  Victoria  Case  (3),  the  question  directly  presented  for 
decisiou  was  whether  the  petitioner  who  had  been  an  unsuccess- 
ful candidate,  should  be  stopped  from  proceeding  because  he 
had  not  the  required  property  qualification.    But  in  dealing 
with  it,  Richards  C.J.  made  use  of  the  following  observations 
at  page  223 :  **  On  turning  to  the  statute,  any  person  interested 
in  the  election  sees  it  plainly  stated,  that  a  candidate  or  voter 

(1)  L.B.  9  C.P.  626.  (2)  4  Ont.  App.  420. 

(3)  IOC.  L.  J.  (N.  S.)233. 
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duly  qaalified  to  vote  at  the  election  may  petition.  Under  sach 
circumstances  all  persons  interested  in  the  matter  would."  That 
McALLMTKB.  the  petition  would  go  on.  The  special  provision  in  the  act  to 
TookOJ.  guard  against  a  collusive  withdrawal  of  the  petition  could  also 
induce  an  interested  elector  to  suppose  that  when  a  petition  was 
presented  by  a  candidate  or  a  voter  duly  qualified  to  vote  at 
the  election,  that  nothing  could  be  urged  against  the  enquiry 
being  proceeded  with.  Indeed  the  whole  reasoning  of  that  able 
and  experienced  Judge,  who  was  pronouncing  the  judgment  of 
the  Election  Court,  is  opposed  to  the  maintenance  of  the  present 
objection.  In  Be  South  Huron  Election  for  the  Souse  of  Com- 
mons (1)  the  Ck>urt  of  Common  Pleas  had  to  decide  upon  a 
preliminary  objection  founded  upon  the  allegation  that  the 
petitioner,  who  was  a  voter  had  been  guilty  of  a  corrupt 
practice.  It  was  distinctly  held  that  this  did  not  destroy  his 
status  as  petitioner.  The  jOourt  of  Queens  Bench,  has,  I 
believe,  adopted  the  same  view  as  applicable  to  Dominion 
Elections,  and  if  .this  was  a  petition  against  such  an  election,  I 
should  have  contented  myself,  with  simply  following  these 
decisions.  But  as  distinctions  have  been  attempted  to  be  drawn 
in  argument,  between  the  two  statutes,  it  will  be  necessary  to 
briefly  compare  their  provisions." 

These  authorities  I  think  warrant  n^e  in  coming  to  the  con- 
clusion that  the  objection  as  to  the  status  of  the  petitioner  fails* 

Another  objection  to  the  petition  is,  that  the  grounds  of  the 
petitioner's  belief  are  not  set  forth  in  the  affidavit  which  was 
presented  with  the  petition. 

Section  5  of  the  Dominion  Controverted  Elections  Act  is 
amended  by  54  &  65  Vict.,  c.  20,  s.  8.  The  following  paragraph 
is  added  to  s.  8:  *^At  the  time  of  the  presentation  of  the 
petition  there  shall  also  be  presented  therewith  an  affidavit  by 
the  petitioner  that  he  has  good  reason  to  believe  and  verily 
does  believe,  that  the  several  allegations  contained  in  the  said 
petition  are  true;  and  thereafter,  should  any  elector  be  sub- 
stituted for  the  petitioner,  then  and  in  every  such  case,  such 
elector,  before  being  so  substituted,  shall  make  and  file  an 
affidavit  to  the  same  effect."  This  Act  was  assented  to  on  the 
30th  of  September,  1891.     In  making  this  amendment,  the 

(1)  20  C.  P.  301. 
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legislature  must  have  considered  that  some  g^narantee  beyond       '^^ 
the  bare  petition  was  necessary  in  order  to  show  that  the  ^J^*3^^*»«* 
petitioner  was  acting  bona  fide  in  making  his  application.  moaixmtbr. 

The  question  to  be  answered  as  to  this  part  of  the  case  is,  Tuck  o. j- 
whether  the  petitioner  has  gone  far  enough  when  he  has  made 
his  affidavit  in  the  very  words  of  the  statute — ^^That  he  has 
good  reason  to  believe  and  verily  does  believe,"  or  must  he  go 
farther  and  state  his  grounds  of  belief,  so  that  the  Court  may 
determine  whether  or  not  his  reasons  are  good.  It  was  said  at 
the  argument  by  the  petitioner's  counsel,  and  not  denied,  that 
this  is  the  form  of  affidavit  used  in  Ontario  by  both  political 
parties  under  a  similar  statute.  At  present  I  am  unable  to 
speak  as  to  this,  for  I  have  seen  no  report  on  the  subject. 

A  case  was  cited  as  having  been  decided  in  the  Province  of 
Quebec :  Antoine  Valois,  petitioner,  and  Hugh  McMillan,  re- 
spondent. Since  the  adjournment  of  the  Court  I  have  been 
favored  by  Mr.  Pugsley  of  petitioner's  counsel,  with  what 
purports  to  be  a  copy  of  a  judgment  filed  in  the  prothonotary's 
office,  Montreal.  The  petition  in  that  case  was  presented  to  the 
Supreme  Court  of  the  Province  of  Quebec,  District  of  Montreal, 
and  the  merits  of  preliminary  objections  were  heard  before  the 
Honorable  Mr.  Justice  Doherty.  This  decision  was  given  on 
the  9th  of  September,  1892.  The  sixth  preliminary  objection 
in  the  Valois  case  is  that  the  i>6titioner  did  not  set  forth  in  said 
pretended  affidavit  the  reasons  which  cause  him  to  believe  that 
the  different  allegations  of  said  petition  are  true;  as  to  this 
objection,  the  report  placed  in  my  hands  gives  His  Honor's 
judgment  in  these  words:  **I  consider  as  regards  the  fourth, 
fifth  and  sixth  reasons,  invoked  in  support  of  said  objections, 
that  the  affidavit  of  petitioner  in  support  of  the  petition  com- 
ixes with  the  requirements  of  the  law  requiring  the  same  to  be 
made."  No  reasons  are  here  given  for  the  judgment,  but  I  have 
DO  doubt  that  reasons  were  given  by  the  learned  Judge.  Of 
this,  however,  there  seems  to  be  no  doubt  —  that  in  the  opinion 
of  Mr.  Justice  Doherty  it  is  sufficient  in  the  affidavit  to  follow 
the  veiy  language  of  the  Act 

The  contention  of  respondent's  counsel  is  that  the  party 
making  the  affidavit  must  be  satisfied  in  his  conscience  of  the 

truth  of  what  he  states,  and  to  enable  the  Court  to  see  what 
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^^^        was  in  his  mind  which  led  him  to  the  conclusion  that  there  had 
ALEXAKDEB  \)qqj^  coiTupt  pKictices,  the  deponent  must  state  his  reasons  for 
MCAI.LI8TEB.  belief;  if  it  was  otherwise,  the  petitioner  might  think  he  had  a 
Tuokc. J.    belief  from  no  reason  at  all,  or  from  any  insufficient  reason. 
Considering  how  ready  some  persons  are  to  make  affidavits, 
especially  in  election  matters,  there  is  a  good  deal  of  force  in 
counsel's  argument.    I  confess  that  this  part  of  the  case  has 
given  me  not  a  little  difficulty;  it  is  easy  to  say  that  it  is 
sufficient  to  follow  the  words  of  the  statute,  but  when  one 
thinks  of  the  object  of  the  legislature  in  passing  the  Act, 
namely,  to  prevent  vexatious  petitions,  it  may  well  be  that  the 
Court  ought  to  know  from  the  affidavit  itself  of  the  grounds  of 
the  petitioner's  belief.     A   number  of  oases  were  cited   by 
respondent's  counsel,  but  none  of  them  are  directly  in  point. 
The  cases  which  come  nearest  to  the  present  one  are :  Jenkins  v. 
McFee  (1),  MeOallum  v. Perkins  (2),  and  Stephenson  v.  Elliott  (8). 
In  the  first  of  these  cases  the  Court  was  evenly  divided  and  the 
rule  dropped.     The  case  was  this :  An  affidavit  made  under  the 
attachment  and  abolition  of  imprisonment  for  debt,  37  Vict., 
c.  7,  on  which  a  judgment  was  granted  for  the  arrest  of  the 
defendant,  stated  that  there  was  notable  cause  that  the  de- 
fendant was  about  to  quit  the  province,  and  that  his  absence 
would  materially  prejudice  plaintiff  in  the  prosecution  of  tiis 
suit :  AeW,  per  Allen  and  Wetmore  J  J.  that  the  affidavit  was 
insufficient  for  not  stating  the  reasons  for  plaintiff's  belief,  but, 
per  Weldon  and  Fisher,  JJ.,  that  it  was  sufficient  for  plaintiff 
to  swear  in  the  words  of  section  77  of  the  Act.     The  reasons 
given  by  Weldon  J.  for  his  judgment  commend  themselves  to 
my  mind.    In  McCallum  v.  Perkins  the  above-named  Justices 
adhered  to  their  former  opinions,  but  Ritchie  C.J.  gave  his 
decision  on  the  ground  that  inasmuch  as  the  Act  then  under 
consideration  was  one  affecting  the  liberty  of  the  subject,  and 
as  there  was  doubt  he  would  lean  to  that  construction  which 
helped  to  extend  the  liberty  of  the  subject. 

When  Stephenson  v.  Elliott  was  argued,  Mr,  Justice  Duff  had 
become  a  member  of  the  Court,  and  he  agreed  with  Allen  G.J. 
and  Wetmore  J.;   Weldon  and  Fisher  JJ.  gave  judgment  as 

(1)  3  Pugs.  41.  (2)  3  Pugs.  185. 

(3)  3  Pugs.  199. 
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before.    Weldon  J.  says:  "I  think  compliance  with  the  words        '^^ 
of  the  Act  is  all  that  is  required  of  a  deponent,  and  whether  ^"3ca»i>k» 
perjury  can  be  assigned   upon  such  statements  or  not  it  is  mcau^-mtes. 
unnecessary  for  us  to  determine.    The  requirements  of  the  Act    Tnokcj. 
have  been,  to  my  mind,  complied  with,  and  that  is  enough." 

Mmrhead  v.  Arbo  (1)  is  relied  on  as  an  authority  for  the  re* 
spondent,  but  the  judgment  in  that  case  does  not  help  him. 
There,  it  was  decided  that  if  the  affidavit  could  be  made  by  a 
third  person,  it  must  be  shewn  that  he  is  agent  of  the  plaintiff, 
that  he  had  the  general  charge  and  management  of  his  business, 
was  fully  acquainted  with  the  facts,  and  that  the  attachment 
was  issued  by  his  direction.  That  was  an  application  to  dissolve 
an  attachment  issued  under  the  Act,  37  Vict.,  c.  7,  s.  8.  If  the 
affidavit  in  that  case  had  been  made  by  the  plaintiff  himself  it 
would  have  been  held  good. 

Bateman  v.  Dunn  (2)  was  decided  on  the  words  of  1  &  2 
Vict.,  0. 110,  which,  by  the  third  section,  enacts  that  the  plain- 
tiff or  other  person  shall  show  by  affidavit  to  the  satisfaction  of 
the  Judge,  etc.  The  statute  now  under  consideration  has  no 
such  provision ;  Harvey  v.  O^Meara  (3)  was  decided  under  the 
same  statute. 

Ex  parte  Moore:  In  re  Long  (4)  was  an  application  for  a  cer- 
Uorari  to  remove  into  this  Court  a  warrant  granted  under  the 
Con.  Stat  c.  44  relating  to  **  Absconding,  concealed  or  absent 
debtors."  The  objection  to  the  warrant  was,  that  the  affidavits 
on  which  it  was  issued  did  not  state  the  facts  necessary  to  give 
the  Judge  jurisdiction.  The  words  of  the  statute  are :  ^^If  any 
person  indebted  in  the  sum  of  forty  dollars  shall  depart  from  or 
keep  concealed  within  the  province,  the  creditor  may  make  the 
affidavit  (A);  the  departure  or  concealment  of  the  debtor  to  be 
verified  by  affidavit  under  oath  of  two  witnesses  to  the  satisfac- 
tion of  the  Judge,  etc."  A  majority  of  the  Court  held  that  the 
affidavits  were  insufficient.  They  stated  no  facts  to  prove  the 
concealment.  In  the  course  of  his  judgment  Allen  C.J.  says : 
^  I  take  the  meaning  of  the  words  ^to  the  satisfaction  of  the 
Judge'  to  be,  that  if  there  is  evidence  of  the  departure  or 
concealment  of  the  debtor,  the  decision  of  the  Judge  upon  that 


(1)  3  Pugs.  283.  (3)  7  Dowl.  P.  R.  725. 

(2)  7  DowL  P.  R.  105.  (4)  23  N.  B.  229. 
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ifioe.  fact  will  be  conclusive ;  but  not  so  if  there  is  no  evidence  of  it,** 
ALEXAKDEB.  McMafius  Y.  WclU  (1),  so  fiir  as  it  goes  is  an  authority 
McAujsTEB.  against  the  respondent.  In  that  case  the  defendant  was 
Tnek  c^,  arrested  on  meme  process,  after  the  action  had  been  brought. 
For  this  Con.  Stat.  c.  38,  s.  2,  provide  that  the  affidavit 
upon  which  the  arrest  is  made,  must  contain  an  ^'allegation, 
that  he  has  good  reason  to  believe  and  does  believe  that  the 
defendant  is  immediately  about  to  leave  the  Province."  That 
was  an  action  against  the  Sheriff  of  the  County  of  Albert  for 
an  escape,  and  the  plaintiff  had  a  verdict  on  a  motion  for  a  new 
trial;  defendant's  counsel  agreed  that  the  affidavit  was  bad 
because  the  reasons  for  the  plaintiff's  belief  were  not  stated. 
A  part  of  the  head-note  to  the  case  is  that  ''such  affidavit  need 
not  state  the  reasons  for  the  plaintiff's  belief  that  the  defendant 
is  about  to  leave  this  Province."  This  head-note  is  hardly 
warranted  by  the  judgment  of  King  J.,  who  deals  with  that 
part  of  counsel's  argument,  and  yet  it  may  be  fairly  concluded 
that  the  Court  thought  the  affidavit  sufficient^  without  stating 
the  reasons  for  the  plaintiff's  belief. 

In  view  of  the  authorities,  I  feel  constrained  (although  with 
reluctance)  to  come  to  the  conclusion  that  it  is  not  necessary  to 
set  forth  the  grounds  of  belief  in  the  affidavit  which  is  presented 
with  this  petition. 

Finally,  it  is  argued  that  the  petition  and  all  proceedings  in 
this  matter  be  set  aside  on  the  ground  that  the  statements  in 
the  affidavit  are  false,  and  that  Edward  Alexander,  when  he 
swore  to  the  affidavit,  had  no  reasons  for  his  belief:  in  fact  that 
he  did  not  know  what  the  petition  contained  when  he  swore  to 
its  truth;  that  he  had  neither  read  it  himself  nor  was  it  read  to 
him.  It  is  said  that  his  own  evidence  in  open  Court  proves 
this  to  be  true.  If  this  is  a  correct  statement  as  to  the  evidence, 
the  petitioner's  affidavit  amounts  to  nothing,  and  might  as  well 
have  never  been  made.  So  far  from  being  a  compliance  with 
section  8,  chapter  20,  of  54  and  65  Vict.,  there  has  really  been 
no  such  affidavit  made  as  is  required.  Where  a  man  swears 
that  an  affidavit  by  him  subscribed  is  true  when  he  has  never 
read  the  affidavit,  not  heard  it  read,  and  does  not  know  what  it 
contains,  he  is  swearing  falsely,  and  prima  facie  it  would  be 

(1)  29  N.  B.  447. 
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!       wilful  and  corrupt  so  that  he  might  properly  be  indicted  for .      ^*^ 


perjury.    As  to  many  of  the  allegations  in  the  petition,  in  fact  '•*^''^^^^'* 
as  to  most  of  them,  Mr.  Alexander  admitted  on  cross-examina-  mcalubtbb. 
tion  in  Court  at  Dalhousie,  that  he  had  no  personal  knowledge.    Tuok  o.j. 
Of  many  charges  made  against  Mr.  McAllister  in  the  petition, 
Alexander  had  never  even  heard  when  he  signed  it.    It  would 
take  too  much  space  to  quote  the  evidence  in  eo^tenso^  but  there 
is  room  for  a  few  specimens : 

Q. — ^If  you  do  not  know  him  eter  to  be  guilty  of  personation 
in  the  election  of  28rd  June  last,  did  any  one  ever  tell  you  that 
Mr.  McAllister  had  been  guilty  of  personation  ? 

A. — Not  to  my  knowledge. 

Q. — Do  you  of  your  own  knowledge  know  of  Mr.  McAllister 
using  undue  influence  at  the  last  election  ? 

A. — Himself,  personally,  I  do  not. 

Q. — Do  you  yourself,  personally,  know  him  to  be  guilty  of 
bribery,  that  is  paying  money  for  votes,  or  money's  worth  ? 

A— No. 

Q.— Did  you,  personally,  have  any  knowledge  of  his  treating 
at  the  last  election  to  corruptly  influence  voters? 

A.— No. 

Q. — Then  it  is  not  true  that  you  had  personal  knowledge  of 
Mr.  McAllister  being  guilty  of  corrupt  practice  at  the  election 
of  June? 

A. — No,  not  personally,  not  himself. 

Q. — ^Have  you  any  personal  knowledge  that  Mr.  McAllister 
personally  promised  office,  place  or  employment  to  voters  to 
vote  for  him  at  the  last  election  in  Restigouche  ? 

A.-No. 

Q. — Had  you  any  knowledge  that  he  gave  and  lent  and 
agreed  to  give  and  lend,  offer  and  promise  money  and  valuable 
consideration  or  promise  to  endeavor  to  procure  money  or 
Taluable  consideration  to  influence  voters  at  the  last  election? 

A.-No. 

Q.— Have  you  any  personal  knowledge  of  his  giving  or 
procTuing  refreshments  or  drink  to  or  for  voters  at  the  last 
election? 

A.~No. 
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^^^  Q. — Have  you  any  personal  knowledge  that  Mr.  McAllister 

^^^^^^^^^  kept  open  house  in  divers  houses  and  places  for  the  dispensing 
bacalijsteb.  of  drinks  and  refreshments  at  the  last  election  ? 
Tnekcj.        A. — ^No,  uot  personally. 

Q. — Then  so  far  as  you  are  concerned  you  had  no  personal 
knowledge  of  Mr.  McAllister  being  guilty  of  what  he  is  charged 
in  your  petition  ? 
A. — Not  personally. 

Q. — ^I  ask  you  if  you  have  any  knowledge  that  any  agent  of 
Mr.  McAllister  at  the  last  election  promised  any  office,  place  or 
employment  to  any  person,  any  votes  to  influence  his  vote  ? 
A.— No. 

Q. — ^Do  you  understand  the  question.    Do  I  understand  that 
you  never  heard  that  Mr.  McAllister  or  any  agent  of  his  promised 
office  to  anyone ;  you  have  no  information  of  anything  of  that 
kind? 
A.— No. 

There  is  a  great  deal  more  of  this  kind  in  the  stenographer's 
notes,  but  the  above  is  a  fair  specimen. 

Now  I  shall  quote  some  of  his  evidence  which  goes  to  show 
how  little  he  knew  of  what  was  in  the  petition. 

Q. — You  are  the  petitioner.  Was  the  petition  read  over  to 
you  before  you  signed  it? 

A. — Some  of  it. 

Q. — It  was  not  all  read  ? 

A.— No. 

Q. — That  part  about  personation  that  Mr.  McAllister's  agent 
did,  was  that  part  read  over  to  you  ? 

A. — ^Not  to  my  knowledge. 

Q. — Then  if  you  swear  that  you  had  good  reason  to  believe, 
and  did  believe  that  it  was  true,  you  did  not  know  that  it  was 
in  the  petition,  when  you  were  swearing  to  it  ? 

A. — Well,  by  what  I  saw. 

Q. — You  say  that  this  personation  part  was  not  read  over  to 
you  at  all,  that  is  one  man  going  in  and  voting  in  another  man's 
name? 

A. — I  don't  know  of  any. 
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Q.— But  was  that  part  of  the  petition  read  over  to  you  or       ^^^ 


Alsxaitdbb 

r. 


Took  0.  J. 


not? 
A. — No,  not  to  my  knowledge.  mcalijstsb. 

Q. — Were  you  aware  that  you  were  swearing  to  affidavit  that 
all  the  allegations  in  the  petition  you  had  good  reason  to  believe 
and  did  believe  were  true — did  you,  of  your  own  knowledge, 
make  an  affidavit  like  that.  Did  you  know  that  it  was  in  the 
affidavit,  that  you  had  good  reason  to  believe  and  did  believe 
that  all  the  allegations  in  the  petition  were  true  ? 

A. — What  was  read  to  me  I  had  good  reason  to  believe  was 
true,  that  is  part  of  the  petition  that  was  read  to  me. 

It  is  not  necessary  that  I  should  quote  at  length  any  more  of 
the  questions  and  answers.  The  witness  swears  that  paragraphs 
5,  7,  8,  9, 10, 11, 12, 13  and  14  — all  of  them  important  as  to 
bribery  and  corrupt  practices  by  McAllister  and  his  agents, 
were  not  read  over  to  him  to  his  knowledge. 

There  was  no  pretense  that  he  ever  read  any  of  them.  Of 
some  he  had  no  remembrance.  I  doubt  very  much  if  any  part 
of  the  petition  or  the  affidavit  was  ever  read  to  him.  He  was 
taken  to  the  office  of  Mr.  McLatchy,  who  had  charge  of  the 
petition,  and  was  probably  told  in  a  general  way  what  he  was 
required  to  do,  and  he  did  it.  What  Alexander  wanted  chiefly 
to  know,  and  what  he  was  told,  was  that  this  was  a  proceeding 
to  turn  McAllister  out  of  his  seat,  and  that  it  was  necessary  for 
him,  Alexander,  to  sign  the  papers  and  swear  to  the  affidavit. 
I  do  not  believe  the  man  meant  to  do  any  wrong.  He  did  not 
realize  that  it  was  in  any  way  a  serious  matter  to  swear  to  the 
truth  of  the  paper,  the  contents  of  which  he  did  not  know.  It 
is  by  no  means  certain  that  he  knew  what  was  in  the  affidavit 
or  what  he  was  swearing  to.  It  was  to  him  entirely  a  matter  of 
form.  I  am  inclined  to  think  that  it  was  not  until  he  got  into 
Court  at  Dalhousie  on  the  16th  October,  1896,  and  was  being 
cross-examined,  that  he  knew  anything  about  the  petition  or 
affidavit.  Under  these  circumstances  can  any  reasonable  man 
say  that  Edward  Alexander  has  made  an  affidavit  such  as  is 
required  by  the  statute  to  be  presented  with  the  petition?  In 
my  opinion  certainly  not.  There  is  no  room  for  discussion  on 
that  head. 
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18M. 


An  effort  was  made  by  coungel  on  re-examination  of  Mr. 
^^         Alexander  to  get  rid  of  the  damaging  effects  of  this  testimony, 
M0ALU8TEB,  but  I  think  without  success. 

^?^  ^'^*  Mr.  Henry  F.  McLatchy,  an  attorney  and  barrister  of  this 
Court,  and  agent  and  attorney  for  the  petitioner,  was  oalled. 
and  stated  his  recollection  of  what  took  place  as  to  signing  the 
petition,  and  the  reading  of  it. .  He  seems  to  think  that  he  and 
Alexander  compared  the  petitions  before  they  were  signed  and 
that  there  are  five  of  such  copies.  I  prefer  to  take  Mr. 
Alexander's  statement  of  what  he  knew  and  what  he  did  not 
know,  and  what  was  done,  rather  than  Mr.  McLatchy's.  I  do 
so  because  I  think  that  Mr.  Alexander  ought  to  be  better 
informed  on  the  subject  than  Mr.  McLatchy. 

Believing  that  the  statute  has  not  been  complied  with  because 
a  worthless  affidavit  has  been  presented  with  the  petition,  I 
think  the  Court  has  power  to  stay  all  proceedings  and  order 
the  petition  to  be  removed  from  the  files  of  the  Court,  and  that 
such  an  order  should  be  made. 

Many  of  the  cases  cited  upon  this  branch  of  the  argument  have 
no  application  to  the  present  one.  I  am  not  prepared  to  say 
that  the  petitioner  was  absolutely  dishonored  or  that  he  meant 
to  be  guilty  of  fraud.  But  he  was  reckless  and  did  not  make 
an  affidavit  in  the  sense  that  is  required  by  the  statute. 

In  Bigelow  on  Fraud,  the  learned  author,  at  page  512,  says : 
^^That  a  statement  made  in  terms  upon  the  information  of 
another  is  none  the  less  actionable  on  that  account  if  the  party 
making  it  had  no  such  information  or  if  he  knew  that  the 
information  was  false."  I  have  no  doubt  that  many  of  the 
allegations  in  the  petition  as  to  corrupt  practices  by  Mr, 
McAllister  are  false,  and  when  the  petitioner  swears  to  the 
affidavit  he  had  no  information  or  belief  that  the  charges  were 
true,  and  if  he  had  ever  given  the  matter  any  thought  he  would 
have  known  they  were  false.  Can  it  be  said  that  such  an 
affidavit  is  in  compliance  with  the  Act.  It  is  clear  that  the 
person  who  swore  to  this  affidavit  is  liable  to  be  indicted  for 
perjury :  see  Th^  Queen  v.  Hvlme  (1). 

(1)  L.  R.  6  Q.  B.  377. 
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As  to  the  right  of  the  Court  to  stay  proceedings :  see  8  Chitty 's       ^^^ 
General  Practice  628-682;  Castro  v.  Murray  (ly,  MaeDougall  v.  al«^«)wi 


«» 


Kfiigkt  (2) ;  Metropolitan  Bank  v.  Pooley  (8).  moallibtu, 

Upon  the  ground  that  no  affidavit  such  as  is  required  by  the     Tnckc-j. 
statute  has  been  presented  with  the  petition  I  am  of  the  opinion 
that  all  proceedings  should  be  stayed  and  the  petition  removed 
from  the  files  of  the  Court. 

Babkeb  J.  The  respondent  was  returned  for  the  Electoral 
District  of  Restigouche,  as  a  member  of  the  House  of  Commons, 
at  the  general  election  held  on  the  28rd  day  of  June,  1896.  On 
the  Slst  day  of  July  the  petitioner,  Alexander,  presented  his 
petition  against  such  return,  and  on  the  5th  day  of  August  the 
respondent  filed  preliminary  objections  and  grounds  on  insuf- 
ficiency. An  application  was  made  to  me  on  the  part  of  the 
petitioner  to  fix  a  time  for  hearing  the  parties  upon  such 
grounds  and  objections,  and  I  did  afterwards  hear  the  application. 
FiQding  that  the  objections  were  important — some  of  them 
novel  in  their  character — and,  as  I  was  informed,  similar  to 
those  filed  in  other  election  petitions  now  pending,  I  referred 
the  matter  to  the  Court,  where  it  was  fully  argued  at  the  last 
term. 

The  objections  filed  are  as  follows :  [His  Honor  here  stated 
Hriatim  the  eight  objections  as  given  above,  and  continued.] 
By  section  8  of  64  &  66  Victoria  (D),  chap.  20,  the  petitioner 
is  required  at  the  time  of  presenting  his  petition  to  present 
therewith  an  affidavit  by  the  petitioner  that  he  has  good  reason 
to  believe  and  verily  does  believe  that  the  several  allegations 
contained  in  the  said  petition  are  true.  In  this  case  the 
petitioner  made  an  affidavit  in  the  precise  terms  of  the  Act, 
which  was  presented  with  the  petition.  The  affidavit  is  annexed 
to  the  petition,  and  is  in  the  following  words : — "That  I  have 
good  reason  to  believe  and  verily  do  believe  that  the  several 
allegations  contained  in  the  said  annexed  petition  are  true.'' 

Towards  the  close  of  the  hearing  before  me  an  application 
was  made  on  the  part  of  the  petitioner  to  remove  the  preliminary 


(1)  L.  R.  10  Exch.  213, 218.  (2)  25  Q.  B.  D.  1. 

(3)  10  App.  Gas.  221. 
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^^^  objections  from  the  files  of  the  Court,  on  the  ground  that  they 
ALEXAiTDKB  jjj^j  heBU  irTegularlj  filed,  inasmuch  as  either  no  copy  had  been 
McALLzsTKB.  filed  for  the  respondent,  or  the  original  itself  had  not  been  filed 
Barker  J.  in  accordancc  with  section  12  of  chapter  9,  Revised  Statutes 
of  Canada,  and  the  12th  Rule  of  Court  made  in  Easter  Term,  49 
Victoria ;  see  25  N.  B.  627.  The  effect  of  this  section  and  rule 
is  to  require  that  the  objections  and  copy  for  the  petitioner  be 
filed  within  five  days  after  service  of  the  petition.  This  certainly 
was  not  done.  It  is,  however,  only  an  irregularity,  which  can 
be  cured  by  filing  the  paper  nunc  pro  tune  when  necessary.  In 
this  particular  case  that  course  is  unnecessary,  because  the 
petitioner  was  actually  served  and  it  was  on  his  application  that 
a  day  was  named  for  the  hearing  and  the  hearing  took  place. 
It  is  no  answer  to  say  that  he  did  not  know  of  the  irregularity, 
because  he  could  have  ascertained  the  facts  by  a  search  at  the 
Clerk's  OflBce.  The  petitioner  has,  I  think,  waived  the  irregu- 
larity, and  his  motion  to  remove  the  preliminary  objections  from 
the  files  of  the  Court  must,  therefore,  fail. 

Coming  now  to  the  objections  themselves,  I  think  the  evidence 
sufficiently  established  the  status  of  the  petitioner  and  his  right 
to  petition,  and  that  in  this  respect  he  discharged  any  onus  of 
proof  upon  him.  This  disposes  of  the  4th  and  6th  grounds. 
As  to  the  5th,  7th,  and  8th  grounds,  it  is  in  my  opinion  unneces- 
sary to  consider  the  evidence  that  was  given  as  to  the  alleged 
corrupt  practices  of  the  petitioner,  for  if  he  was  really  guilty 
of  them,  as  is  claimed,  they  do  not  form  a  ground  of  objection 
to  the  petition  or  to  the  status  of  the  petitioner  or  his  right  to 
petition.  All  the  authorities  agree  in  holding  that  in  such  a 
case  there  is  no  disqualification :  South  Huron  Ulection  Case  (1), 
Dufferin  Election  Case  (2). 

The  first  three  objections  can  be  more  conveniently  dealt  with 
together.  The  affidavit  required  by  section  8  of  54  &  65 
Victoria,  chapter  20,  must,  I  think,  be  considered  an  essential 
part  of  the  petition.  Section  5  of  ^^  The  Dominion  Controverted 
Elections  Act,"  to  which  sec.  3  of  54  &  55  Vict.,  chap.  20,  is  but 
an  addition,  has  been  held  to  be  mandatory  as  to  filing  the 
petition  and  copy,   and   the  provision    as  to  presenting  the 

(1)  29  U.  C.  C.  P.  301.  (2)  4  Ont.  App.  420. 
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affidavit  must  likewise  be  held  mandatory :   LUgar  Election       ^^^ 

C(ue  (1);    WilliafM  v.  The  Mayor,  etc.  (2).      In  other  words,  aues^der 

before  any  returned  member  can  be  called  upon  to  answer  a  mcallisteb. 

petition  against  him,  he  is  entitled  to  have  the  security  furnished    Barker  j. 

by  the  petitioner's  oath,  as  required  by  the  statute,  that  the 

petition  is  true.    I  am  unable  to  see  upon  what  principle  the 

petitioner  is  required  to  set  forth  in  his  affidavit  the  grounds  or 

reasons  for  his  belief.    No  judicial  action  is  founded  on  the 

affidavit,  as  is  the  case  where  Judge's  orders  for  arrest  are  made 

and  the  Judge  is,  himself,  to  pass  upon  the  sufficiency  of  the 

grounds.     The  statute  does  not  require  the  grounds  to  be 

stated,  and  unless  the  sufficiency  of  these  grounds  can  be  made 

the  subject  of  judicial  inquiry  I  can  see  no  reason  whatever  for 

stating  them.    The  statute,  however,  does  not  give  any  power 

to  a  Judge  to  inquire  into  the  sufficiency  of  those  reasons  and 

to  decide  upon  them.    While  the  respondent  is  entitled  to,  and 

cannot  be  deprived  of  the  protection  afforded  by  the  oath  of  the 

petitioner  that  he  has  good  reason  to  believe,  and  verily  does 

believe  that  the  several  allegations  in  the  petition  are  true,  he 

18  not  entitled  to  the  further  protection  that  those  reasons  must 

be  such  as,  in  the  opinion  of  some  Judge,  warrants  and  justifies 

the  petitioner  in  entertaining  this  belief.     The  affidavit  in  the 

case  is  correct  in  point  of  form  and  prima  fade  satisfies  the 

requirements  of  the  statute.    If  it  were  competent  for  a  Judge 

to  inquire  into  and  adjudicate  upon   the  sufficiency  of  the 

grounds  for  the  petitioner's  belief,  there  would  exist  the  best  of 

reasons  for  requiring  those  grounds  to  be  stated  in  the  affidavit, 

for  there  is  no  other  certain   way  of  ascertaining  what  the 

grounds  are.    But  where  the  petitioner,  with  a  full  knowledge 

and  understanding  of  the  contents  of  the  petition,  has  grounds 

which  are  to  him  sufficient  for  his  belief  in  the  truth  of  the 

several  allegations  contained  in  the  petition,  and  he  so  swears, 

then  in  my  opinion  the  sufficiency  of  those  reasons  is  not  the 

subject  of  inquiry  at  all. 

The  present  case  arises  upon  a  state  of  facts  essentially 
different  from  that  which  I  have  just  mentioned.  The  first  two 
sections  of  this  petition  are  merely  formal  in  their  character ; 


(1)  20  Can.  S.  C.  R.  1.  (2)  5  C.  P.  D.  136. 
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^^^  but  the  remaining  twelve,  which  occupy  upwards  of  five  paged 
ALEXAiTDEB  ^f  typewriting,  consist  of  allegations  that  the  respondent,  per- 
mcallistxs.  sonally  and  by  his  agents  and  other  persons  on  his  behalf,  wad 
Barker  J.  guilty,  at,  before,  and  after  the  election,  of  corrupt  practices  of 
almost  every  conceivable  nature.  Bribery,  treating,  undue 
influence,  personation ;  giving  and  lending  money  to  voters  to 
vote  and  to  refrain  from  voting;  promises  to  procure  offices 
and  places  of  employment  to  some  voters  for  voting  and  others 
to  induce  them  to  refrain  from  voting;  furnishing  money  to 
others  to  be  used  corruptly ;  furnishing  meat,  drink,  provisions 
and  teams ;  intimidation  by  force  and  in  other  ways ;  the  pur* 
chase  of  railway  tickets  for  voters;  keeping  open  houses  of 
refreshment  for  voters,  and  other  corrupt  practices,  are  specifi- 
cally charged  in  the  petition,  and  as  a  result  the  election  is 
asked  to  be  set  aside  and  the  respondent  declared  disqualified 
from  sitting  in  the  House  of  Commons.  This  petition,  the 
evidence  shows,  was  drafted,  submitted  to  counsel  and  settled, 
engrossed,  and  the  necessary  copies  made  in  typewriting  fot 
service,  without  in  any  way  consulting  the  petitioner  as  to  the 
facts,  and  no  change  was  made  in  it  afterwards.  He  was 
simply  asked  to  be  the  petitioner,  and  without  knowing,  except 
in  a  most  general  way,  what  the  petition  alleged,  he  consented 
to  become  the  petitioner.  In  addition  to  this  the  petitioneii^ 
himself  swore  that  the  petition  was  not  read  by  him,  or  by  any 
one  to  him,  but  that  Mr.  MoLatchy,  who  appears  on  the  petition 
as  petitioner's  solicitor,  told  him  or  read  to  him  that  corrupt 
practices  were  charged  in  the  petition,  which  was  explained  to 
him  as  meaning  "  bribery,  refreshment  tables  and  hiring  livery 
teams."  The  affidavit  incorporates  into  it  by  reference  every 
allegation  in  the  petition.  It  proves  —  or  rather  the  statute 
intended  that  such  an  affidavit  should  prove  —  the  truth  of 
every  allegation  in  the  petition,  so  far  as  the  petitioner's  belief, 
founded  on  reasons  sufficient  to  him  for  the  purpose,  would 
prove  it.  It  was  impossible  for  this  petitioner  to  give  to  this 
respondent,  or  the  constituents  who  elected  him  as  their  repre- 
sentative, that  security  for  the  bona  fides  of  the  petition,  or  that 
truth  of  the  proof  of  its  contents,  which  the  statute  requires, 
when  he  never  read  or  heard  read  the  affidavit,  which  he  made ; 
when  it  was,  at  most,  inadequately  explained  to  him,  and  when. 
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for  all  practical  parposes,  he  was   entirely  ignorant  of  its. 


contents,  and  when  therefore  he  was  entirely  incapable  of  A'*"*^^^" 
having  any  belief  one  way  or  the  other.    The  eyidence  also  mcallistsb. 
shows  that  in  reference  to  by  far  the  greater  number  of  these    BTkei  j. 
charges  the  petitioner  admits  that  he  had  neither  knowledge  nor 
information  of  any  kind  whatever  —  not  insufficient  reasons  for 
forming  a  belief — but  absolutely  no  reasons  at  all.    In  other 
words:  if  the  petition  had  been  read  to  the  petitioner  and  he 
had  known  what  charges  it  contained,  he  would  have  known 
that  he  could  not  possibly  make  the  affidavit,  and  as  a  conse- 
quence this  petition  would  never  have  been  filed.    This  affidavit 
in  one  sense  proves  the  petition,  for  it  was  made  practically 
without  any  knowledge  as  to  its  contents. 

It  may  not,  perhaps,  be  necessary  for  the  disposal  of  this  case 
to  inquire  whether  this  petitioner,  under  the  circumstances  in 
evidence*  could  be  convicted  either  of  perjury  or  of  taking  a 
false  oath.  In  my  opinion  he  could  not  be  oonyicted  of  either. 
In  Bex  V.  HaUey  (1)  it  appeared  that  the  prisoner  was  illiterate 
and  made  her  mark  to  the  affidavit  in  question.  Littledale  J. 
directed  an  acquittal  because  there  was  no  positive  evidence 
that  the  affidavit  had  been  read  over  to  her  or  that  she  was 
acquainted  vrith  its  contents.  In  this  case  the  petitioner's 
signature  to  the  affidavit  was  prima  facie  evidence  of  his  know- 
ledge of  its  contents;  but  where  you  have  that  presumption 
entirely  rebutted  by  the  positive  evidence  of  the  man  himself, 
the  case  is  precisely  the  same  as  the  one  just  cited.  The  gist  of 
the  crime  of  perjury  is  that  the  false  swearing  was  done  wilfully 
or  corruptly.  In  Rex  v.  Stevens  (2)  judgment  was  arrested  on 
an  indictment  not  charging  the  offence  to  have  been  committed 
wilfully  or  corruptly.  Abbott  C.J.  says:  "Every  definition  of 
perjury  is  swearing  wilfully  and  corruptly  that  which  is  false." 
In  Hawkins,  P.  C,  b.  1.,  c.  69,  s.  2,  it  is  said:  ''There  must  be 
proof  that  the  false  oath  was  taken  with  some  degree  of 
deliberation ;  for  if,  under  all  the  circumstances  of  the  case,  it 
appears  that  it  was  owing  to  the  weakness  rather  than  the 
perverseness  of  the  party,  as  where  it  is  occasioned  by  surprise 
or  inadvertence,  or  by  a  mistake  with  regard  to  the  true  state 

(1)  1  C.  k  P.  258.  (2)  5B.kC.  246. 
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^^^  of  the  question,  this  would  not  amqunt  to  voluntary  and  corrupt 
^^'"^^^^^^^  perjury."  A  reference  to  section  146  and  following  sections  of 
McALLisTSB.  our  Criminal  Code  will  show  that  a  knowledge  of  the  falsity  of 
Barker  J.  the  Statement  sworn  to  is  an  essential  element  in  all  cases  of 
perjury  or  false  swearing.  It  is  impossible  to  say  that  a  man 
who  swears  to  an  afSdavit  containing  specific  allegations  of  ten 
different  facts,  under  the  honest  belief  that  it  contains  a  state- 
ment of  but  two  facts  which  are  true,  commits  perjury,  or  is 
punishable  for  false  swearing  as  to  the  remaining  eight  allega- 
tions which  are  untrue.  I  should  think  an  afSdavit,  such  as 
the  one  in  question,  would  be  one  made  in  a  judicial  proceeding, 
and  therefore,  that  the  party  making  it  would,  if  guilty  of 
wilful  false  swearing,  be  guilty  of  perjury.  But  whether  this 
be  so  or  not,  the  respondent  is  at  least  entitled  to  an  affidavit  of 
the  petitioner's  belief,  made  under  such  circumstances  as  would 
render  him  liable  to  punishment  in  case  his  statements  are 
false.  I  do  not  gather  from  the  evidence  any  intention  on  the 
part  of  this  petitioner,  wilfully  to  make  any  false  statement,  or 
any  idea  of  purposely  refraining  from  acquainting  himself  with 
the  contents  of  the  petition,  and  of  swearing  to  it  altogether 
regardless  of  its  contents.  He  seems,  in  truth,  to  have  played 
a  very  subordinate  part  in  the  whole  proceeding.  His  name 
was  asked  for,  and  by  his  permission  used  to  fill  up  a  blank  in 
an  elaborately  prepared  petition,  of  which  he  knew  little  or 
nothing,  and  in  this  way  he  became  the  petitioner.  But  beyond 
that,  little  care  or  thought  seems  to  have  been^  given  either  to 
the  terms  of  the  affidavit,  or  to  the  precautions  usually  observed 
in  order  to  secure  to  those  about  to  make  affidavits  an  accurate 
and  intelligent  knowledge  of  the  facts  contained  in  them.  To 
allow  a  petition  so  filed  to  be  further  proceeded  with  would  be 
to  defeat  what  was,  in  my  opinion,  the  intention  of  parliament 
in  requiring  the  affidavit  of  the  petitioner  as  an  essential  part 
of  the  petition,  and  to  deny  to  the  respondent  the  protection 
which  an  affidavit  properly  made  would  afford. 
I  think  this  petition  should  not  be  further  proceeded  with. 

Hanington  J.  This  is  a  motion  on  behalf  of  the  respondent 
to  strike  an  election  petition  off  the  files  of  the  Court,  on  several 
grounds,  based  on  the  alleged  insufficiency  of  the  affidavit 
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which,  under  the  provisions  of  section  8,  of  chapter  20,  of  54  &  55        ^^' 

Vict,  of  the  Acts  of  the  Parliament  of  Canada  (1891),  is  now  ^^^'^^^ 

required   to  be  filed  with  the  petition.    After  the  full  and  mcallibtbb. 

exhaustive  judgment  of  the  Chief  Justice  dealing  with  all  the  Hanington  j. 

objections,  and  with  the  results  of  which  I  entirely  agree,  it  is 

not  necessary  for  me  to  discuss  the  several  points  in  detail.     I 

think  it  right,  however,  shortly  to  state  my  views  as  to  the 

general  insufficiency  of  the   affidavit.      The  evidence   taken 

before  Mr.  Justice  Barker  on  the  hearing  of  the  preliminary 

objections  clearly  shows  that  the  alleged  affidavit  was  drawn  in 

St.  John,  and  with  the  petition,  together  with  several  copies  of 

each,  forwarded  to  a  solicitor  in  Restigouche  to  get  some  one  to 

become  petitioner,  and  to  sign  and  attest  the  affidavit;  that  the 

petitioner  did  so  without  reading  the   affidavit  and  petition 

annexed  or  knowing  their  contents — in  other  words:  that  he 

made  an  affidavit  not  knowing  or,  apparently,  caring,  whether 

it,  or  any  of  it,  were  true  or  not.     The  evidence  also  showed 

that  when  making  the  affidavit  he  was  not  aware  nor  had  he 

been  informed  of  the  facts  from  which  he  could  know,  or  have 

reason  to  believe,  or  believe,  whether  or  not  the  allegations  in 

the  petition  which  he  swore  he  had  reason  to  believe  and  did 

believe  to  be  true;  were  true  or  false.     Formerly  no  affidavit  or 

verification  of  the  allegations  set  forth  in  the  petition  was 

required.    The  Legislature,  by  the  amended  Act,  evidently  to 

provide  a  guarantee  of  bona  fides,  changed  the  law  and  have 

made  provision  for  its  verification  by  requiring  an  affidavit  of 

the  truth  of  its  allegations  to  be  filed  with  the  petition  on  its 

presentation.     This  was,  no  doubt,  reasonable  in   the  public 

interest  as  a  guarantee  of  bona  fides  and  assurance  of  existent 

causes  for  contesting  the  election,  as  an  election  is  not  a  matter 

of  interest  to  the  candidate  alone,  but  is  also  of  importance  to 

the  public.      The  question  substantially  is:    Does   such   an 

affidavit  as  was  filed  with  the  petition  in  this  case  afford  such 

guarantee,  in  fact?    Is  it  such  an  affidavit  or  verification  as  was 

contemplated  by  the  Act?    I  think  it  is  not.    In  my  opinion 

the  affidavit  itself  and  the  filing  thereof  was  and  is  a  fraud,  not 

only  ou  the  public,  but  also  on  this  court,  and  an  abuse  of  the 

records,  and  therefore  a  nullity.    I  base  my  judgment  on  this 

point  on  that  fact  alone  and  consider  the  case  as  if  the  provisions 
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^^^  of  the  statute  had  been  entirely  disregarded  and  no  aflBdavit  of 
^^usxAjnym  ^ny  kind  filed ;  the  result  of  which  is  that  the  petition  must  be 
McALusm.  struck  off  the  files  of  this  Court. 

Hanington  J. 

Lakdby  J.    I  agree  with  the  judgment  of  His  Honor  the 
Chief  Justice. 


MgLeod  J.  I  agree  that  the  petition  in  this  case  cannot  be 
further  proceeded  with.  The  petitioner  does  not  appear  to 
have  read  over  the  petition  or  had  it  read  to  him  before  making 
the  afiQdavit,  and  on  his  examination  appears  to  have  had  no 
information  as  to  a  great  majority  of  the. charges  contained  in 
the  petition.  I  do  not  think  this  is  a  compliance  with  the  Act, 
which  requires  an  affidavit  by  the  petitioner  that  he  ^^has  good 
reason  to  believe  and  verily  does  believe  that  the  several 
allegations  contained  in  the  said  petition  are  true.'* 

A  man  cannot  properly  be  said  to  believe  the  allegations  in 
the  petition  to  be  true,  or  that  he  verily  does  believe  them  to  be 
true  when  he  has  not  read  the  petition  or  had  it  read,  and  has 
no  knowledge  of  the  majority  of  the  allegations  contained  in  it. 
I  therefore  agree  with  the  conclusion  arrived  at  by  the  learned 
Chief  Justice. 

VanWabt  J.  I  think  the  filing  of  a  copy  of  the  preliminary 
objections  is  a  matter  of  procedure,  and  the  non-filing  can  be 
waived  by  the  opposite  party,  and  was  waived  by  the  petitioner 
in  this  case.  I  also  think  the  petitioner  was  not  disqualified 
from  filing  the  petition  on  the  grounds  alleged. 

I  think  the  affidavit  is  sufficient  and  a  compliance  with  the 
requirements  of  the  statute,  and  that  the  deponent  need  not  set 
forth  the  grounds  and  reasons  for  his  belief.  I  have  been 
unable,  however,  to  reach  the  conclusion  arrived  at  by  my 
brethren  as  to  the  effect  on  the  petition  of  a  false  affidavit. 

An  affidavit  is  an  oath  in  writing,  signed  by  the  party 
deposing,  sworn  before  and  attested  by  him  who  hath  authority 
to  administer  the  same:  Bac.  Abr.  Title — Affidavit.  The 
affidavit  in  question  complies  with  all  these  requisites.  It  is 
then  an  affidavit  whether  the  deponent  deposes  truthfully  or 


Uigitized  by  ^ 


ioogle 


XXXIY.]  NEW  BRUNSWICK  BEPOSTS.  189 

falsely.    In  one  case  it  is  a  true,  and  in  the  other  a  false       *^^ 
affidavit  ai^ahdm 

The  Act  54  &  55  Vict.,  c.  20,  s.  8,  which  requires  the  affidavit  ifcAiximB. 
to  be  made  and  presented,  is  made  a  part  of  and  an  addition  to  vanwart  j. 
8. 5  of  c.  9,  Revised  Statutes.    The  words  are : 

^' At  the  time  of  the  presentation  of  the  petition  there  shall 
also  be  presented  therewith  an  affidavit  by  the  petitioner  that 
he  has  good  reason  to  believe  and  verily  does  believe  that  the 
several  allegations  contained  in  the  said  petition  are  true." 

Section  8  of  the  said  Act  54  &  55  Vict,  directs  what  papers 
shall  be  served  on  respondent,  viz:  ^^ Notice  of  the  presentation 
of  the  petition  under  this  Act  and  of  the  security  accompanied 
with  a  copy  of  the  petition." 

No  mention  is  made  of  the  affidavit.  This  provision  being 
in  a  new  section  in  the  Act  amending  the  law  and  requiring  for 
the  first  time  that  an  affidavit  should  be  presented,  is  to  my  mind 
important,  as  shewing  that  the  affidavit  does  not  form  a  part  of 
the  petition  and  was  not  intended  to. 

I  think  the  affidavit  bears  about  the  same  relation  to  the    ' 
petition  that  an  affidavit  to  hold  to  bail  does  to  a  writ  of  capias. 

Before  the  statute,  12  Geo.  1,  c.  29,  was  passed  a  defendant 
might  have  been  arrested  upon  process  against  the  person  in  a 
civil  action  for  any  sum  of  money  without  any  affidavit  of  its 
being  due.  That  statute  required  that  an  affidavit  of  the  debt 
should  be  made  and  filed  before  a  defendant  could  be  arrested 
on  a  bailable  process.  It  did  not  affect  the  writ  if  the  plaintiff 
swore  falsely  to  a  greater  indebtedness  than  in  fact  existed.  In 
practice  that  is  just  what  frequently  did  happen :  sometimes  no 
indebtedness  existed. 

The  affidavit  would  in  such  case  be  wholly  false ;  nevertheless 
if  the  affidavit  was  in  other  respects  regular  the  plaintiff  had  the 
benefit  of  the  arrest  during  the  pendency  of  the  suit,  and  the 
defendant's  bail  were  liable  for  whatever  sum  was  found  due 
plaintiff  The  bail  were  not  relieved  even  if  the  plaintiff  had 
sworn  to  ten  times  the  amount  really  due.  In  such  case  parlia- 
ment required  the  affidavit  so  that  the  defendant  should  have 
the  protection  of  the  plaintiff's  oath.  That  is  just  what  I  think 
parliament  intended  in  this  case.    Before,  the  petitioner  might 

allege  any  charge  in  his  petition  without  any  regard  what- 
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^^^        ever  as  to  its  truthfulness   or  falsity.      The  legislation   was 
ALEXAifDEB  intended  to  give  the  respondent  the  protection  of  the  petitioner's 
McAllister,  oath  that  he  has  good  reasons  to  believe,  and  does  verily  believe 
vanwart  J.  the  allegations  in  the  petition  are  true. 

That  is  all  I  think  under  the  statute  the  respondent  is 
entitled  to.  liF  the  statute  contemplated  that  the  reasons  were 
to  be  pronounced  upon  by  the  Court  or  a  Judge,  I  think  the 
Act  would  have  followed  the  legislation  usual  in  such  cases  and 
have  required  the  reasons  to  be  set  forth  so  that  the  Court 
could  have  pronounced  upon  their  8u£5ciency.  It  seems  to  be 
inconsistent  to  hold  that  the  affidavit  need  not  set  forth  reasons 
for  belief  and  still  hold  that  the  Court  can  go  behind  the 
affidavit  and  enquire  into  the  sufficiency  of  the  reasons  for 
belief.  If  the  petitioner  has  sworn  falsely  he  has  rendered 
himself  liable  to  a  criminal  prosecution.  If  I  thought  the 
sufficiency  of  the  reasons  for  belief  could  be  inquired  into,  then 
I  would  have  no  difficulty  in  thinking  that  the  petitioner  must 
set  forth  the  reasons  or  grounds  for  belief  in  the  affidavit. 

Suppose  the  occasion  arise  where  a  person  may  apply  to  be 
substituted  for  the  original  petitioner.  Before  the  substitution 
the  applicant  must  make  and  file  an  affidavit  to  the  same  effect 
as  the  original  petitioner.  He  does  not  file  any  new  petition. 
There  is  no  provision  in  the  statute  by  which  if  it  is  false  it  can 
be  inquired  into  by  preliminary  objection.  If  the  original 
petitioner's  affidavit  forms  a  part  of  the  petition  there  is  nothing 
in  the  statute  making  the  substituted  petitioner's  affidavit  a 
part  of  it.  There  is  not,  in  my  view  of  the  statute,  any 
provision  for  inquiring  into  the  status  of  the  substituted 
petitioner  by  preliminary  objection. 

Sub-section  6  of  section  56  provides  that  the  substituted 
petitioner  shall  stand  in  the  same  position  as  nearly  as  may  be 
and  be  subject  to  the  same  liabilities  as  the  original  petitioner. 

I  understand  this  to  mean:  in  the  same  position  as  the 
original  petitioner  stood  at  the  time  of  the  substitution.  On 
the  application,  the  Judge  would  have  to  determine  whether  or 
not  the  applicant  was  entitled  to  be  substituted,  and  in  so 
doing  of  necessity  would  determine,  it  seems  to  me,  the  matters 
that  might  be  raised  by  preliminary  objection  to  the  petitioner. 
Having  determined  that  the  applicant  was  entitled  to  be  sub- 
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stituted,  I  think  the  order  would  be,  that  he  be  substituted  on       '^^ 
making  and  filing  the  affidavit  albxahdeb 

If  I  am  in  error  in  this  view,  when  must  the  affidavit  be  mcalluteb. 
made?  Must  it  be  before  the  application  is  made?  And  must  vanwartj. 
the  Judge  when  hearing  the  application  determine  whether  or 
not  the  applicant  has  good  reasons  to  believe  and  verily  does 
believe  the  allegations  in  the  petition  true,  or  determine  whether 
or  not  the  applicant  has  sworn  falsely  ?  If  not,  when  or  how 
is  the  question  as  to  the  truth  or  falsity  of  the  affidavit  to  be 
determined  ?  I  fail  to  find  any  information  on  the  point  in  the 
statute.  Surely  the  affidavit  of  the  substituted  petitioner  is  not 
to  be  in  a  better  position  than  that  of  the  original  petitioner* 
Suppose  the  truthfulness  or  falsity  of  the  affidavit  can  be 
inquired  into,  what  would  be  a  good  reason  to  one  mind  might 
be  quite  the  reverse  to  another.  I  do  not  think  parliament 
ever  intended  that  a  Judge,  on  an  application  for  substitution, 
or  on  preliminary  objections  should  inquire  into  and  judicially 
pronounce  upon  the  truth  or  falsity  of  the  affidavit,  or  the 
sufficiency  or  insufficiency  of  the  reasons  for  the  petitioner's 
belief. 

The  ratio  decidendi  must  be  the  effect  produced  upon  the 
mind.  Frequently  do  we  find  what  one  judge  lays  down  as 
being  a  satisfactory  reason  for  a  belief^  pronounced  by  another 
as  wholly  insufficient.  The  statute  requires  the  petitioner  to 
pledge  his  oath  that  he  has  good  reason  for  believing,  and  verily 
does  believe,  and  for  the  purposes  of  the  petition  I  think  it 
cannot  be  called  in  question.  It  was  argued  that  the  affidavit 
being  false,  it  was  an  abuse  of  the  process  of  the  Court,  and  the 
petition  should  therefore  be  removed  from  the  files  of  the  Court. 
So  ought  a  defendant  to  be  discharged  when  arrested  on  a  capias 
issued  on  a  false  affidavit  of  debt  due:  but  he  never  is,  so  far 
as  is  within  my  knowledge.  The  plaintiff  is  allowed  to  prove 
what  he  can  as  due,  and  defendant  and  his  bail  are  liable  to 
that  extent,  whatever  may  have  been  the  amount  sworn  to.  It 
was  said  the  affidavit  was  wholly  false.  It  would  be  a  false 
affidavit  if  false  as  to  only  one  allegation  in  the  petition  and 
true  as  to  all  the  others;  it  is  just  as  much  an  abuse  of  the 
process  of  the  Court  to  swear  falsely  to  one  allegation  as  to  all. 
It  seems  to  me  there  is  no  distinction  in  principle  between  an 
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^^^  affidavit  true  as  to  every  aUegation  but  one  and  false*  as  to  every 
^^^'^^^^  allegation  but  one.  In  either  case  the  affidavit  is  false^  If  the 
MCALLI8TSB.  petition  can  be  ordered  to  be  removed  from  the  file&  of  the 
Vanwart  J.  Court  bccause  the  affidavit  is  false,  then,  it  seems  to  me,  as  soon 
as  it  appears  the  affidavit  is  false  as  to  any  one  allegation,  the 
petition  should  be  ordered  to  be  taken  off  the  file.  If  not,  where 
is  the  line  to  be  drawn  ?  What  amount  of  false  swearing  will 
make  the  petition  bad,  or  what  amount  of  false  swearing  may 
be  indulged  in  and  the  petition  be  held  good?  Must  it  depend 
upon  the  opinion  of  the  Judge  who  may  happen  to  hear  the 
matter?  Perhaps  I  should  say  the  judicial  discretion  of  the 
Judge.  No  doubt  the  Act  contemplates  that  the  petitioner 
should  have  a  good  reason  for  believing,  and  in  fact  believe. 
That,  however,  is  a  matter  for  the  petitioner  and  not  for  the 
Court.  I  do  not  think  (with  all  respect  for  those  with  whom  I 
differ)  that  any  one  who  has  carefully  examined  the  evidence 
can  believe  that  the  petitioner  was  acting  otherwise  than  in 
good  faith.  I  think  he  did  not  exercise  that  care  he  ought  in 
fully  infortning  himself  as  to  all  the  charges  in  the  petition. 
He  certainly  did  as  to  some.  I  think  there  would  be  quite  as 
much  uncertainty  involved  in  allowing  the  Court  to  pronounce 
upon  the  truth  or  falsity  of  the  affidavit,  as  in  leaving  it  to  the 
honesty  and  good  judgment  of  the  petitioner  who  has  to  pledge 
his  oath.  I  have  examined  the  evidence  carefully  and  think,  if 
the  statements  of  the  petitioner  are  to  be  believed  and  he  really 
believed  what  be  had  heard,  he  had  good  reasons  for  believing  that 
there  had  been  bribery  and  corrupt  practices  resorted  to  in  the 
election,  in  behalf  of  the  respondent,  and  I  think  by  respondent. 
He  says  part  of  the  petition  was  read  to  him,  but  does  not 
remember  that  all  was.  What  was  read  was  true.  On  page  84 
of  the  evidence  is  the  petitioner's  answer  to  this  question  put 
by  respondent's  counsel :  "  Did  you  know  when  you  swore  to 
that  affidavit  that  you  were  swearing  that  you  had  good  reason 
to  believe  and  did  verily  believe  that  the  several  allegations  in 
the  petition  were  true?  A. — Yes;  I  understood  that."  Mr. 
McLatchy,  the  solicitor  for  petitioner  says  it  was  all  (except 
formal  parts)  read  and  explained  in  a  general  way,  as  I  under- 
stand his  evidence.  The  petitioner  says  he  was  in  a  hurry  at 
the  time.     It  might  very  well  be  that  he  could  not  carefully 
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and  properly  chaise  his  mind  with  the  matter  as  was  his  duty.  ^^^ 
I  conclude  that  the  petition  was  read  over  to  him.  If  the  truth  ^^-^^^lutom 
or  falsity  of  the  a£5davit  can  be  inquired  into,  I  think  that  the  mcallmctb. 
petitioner  did  not,  judging  from  the  evidence,  have  what  would  VanWart  j. 
seem  to  me  to  be  good  reasons  for  believing  all  the  allegations 
in  the  petition  true.  But  any  one  who  has  had  experience  in 
elections  must  know  that  there  are  many  isolated  acts,  facts  and 
circumstances  in  connection  with  an  election  and  in  the  conduct 
of  those  engaged  therein,  upon  which,  for  one  who  has  seen  and 
witnessed  them,  to  ground  a  belief  with  good  reasons,  but  which, 
if  required  to  be  set  forth  in  detail  or  explained  to  another, 
would  lose  their  force,  and  fail  to  carry  the  same  conviction. 
I  can  understand  how  a  person  might  have  good  reasons  for 
beUeving  in  a  certain  state  of  facts,  and  still,  if  interrogated  as 
the  petitioner  was,  swear  that  he  had  no  personal  knowledge 
and  was  not  informed  as  to  them.  Finding  myself  differing 
from  the  other  members  of  the  Court,  I  have  given  the  matter 
careful  consideration,  and  am  unable  to  agree  in  their  view  of 
the  case.  I  suppose  I  must  be  in  error,  but  am  fully  satisfied 
that  the  affidavit  fulfilling  the  requisites  before  stated,  its  truth- 
fulness or  falsity  cannot  be  inquired  into  by  preliminary  objeo- 
ticns.    In  my  opinion  all  the  objections  should  be  over-ruled. 

All  proceedings  stayed  and  the  petition  removed 
from  the  files  of  the  Court. 
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!»«•  GALLAGHER  v.  O'NEILL. 

Coats — Slander — 21  Jac,  /.,  c,  16 — Acta  of  Aaaemhly^  ^5  Vict.,  c.  P,  a,  7. 

The  Statute  21  Jac.  I.,  c.  16,  is  in  force  in  this  Province;  therefore  a  plaintiff  in 
an  action  of  slander,  who  recovered  damages  in  an  amoant  less  than  forty 
shillings,  was  not  allowed  costs. 

D.  Qrant  moved  for  an  order  directing  the  Clerk  of  the  Pleas 
to  tax  costs  to  the  plaintiff  in  this  suit  on  the  County  Court 
scale.  The  action  was  one  for  slander,  in  which  the  plaintiff 
recovered  a  verdict  for  twenty  cents.  He  relied  on  Acts  of 
Assembly,  46  Vict.,  c.  9,  s.  7 ;  Wood  v.  Mackay  (1)  and  Qcm 
V.  Ford  (2). 

The  judgment  of  the  Court  Was  now  delivered  by 

Van  Wart  J.  This  is  an  application  for  an  order  directing 
the  Clerk  to  tax  the  plaintiff  costs  on  the  County  Court  scale 
in  an  action  for  slander  brought  in  the  Supreme  Court  in  which 
the  plaintiff  recovered  a  verdict  for  twenty  cents.  The  Clerk 
refused  to  tax  the  plaintiff  any  costs.  I  think  the  Clerk  was 
right,  and  the  application  should  be  refused. 

The  plaintiff  relied  upon  the  provisions  of  45  Vict.,  chapter 
9,  section  7  (1882),  which  provides  inter  alia :  "  If  in  any  action 
brought  in  the  Supreme  Court  that  could  have  been  brought 
in  a  County  Court  the  plaintiff  shall  recover  no  greater  amount 
than  might  have  been  recovered  in  a  County  Court  he  shall  be 
allowed  costs  according  to  the  Table  of  Fees  in  County  Courts, 
and  no  more."  I  think  this  Act  does  not  give  any  new  right 
to  costs.  If  the  plaintiff  could  have  recovered  costs  in  the 
Supreme  Court  on  the  verdict  but  for  this  Act,  then,  the  action 
being  cognizable  in  the  County  Court,  the  plaintiff  shall  be 
allowed  costs  according  to  the  County  Court  scale.    The  Act 

(1)  4  P.  &  B.  262.  (2)  33  N.  B.  376. 
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does  not  limit  the  provisions  of  the  Statute  21  James  I.,  chapter  16,        ^^ 
which  deprives  the  plaintiff  in  an  action  of  slander  of  costs  if  ^-^''^o™* 
he  recovers  less  than  forty  shillings.     This  statute  is  in  force  in     o'nkiu.. 
this  Province  :   Wood  v.  Mackay  (1).  vanwart  j. 

The  plaintiff  is  not  entitled  to  costs,  under  a  recent  decision 
of  this  Court  —  Q-atn  v.  Ford  (2)  —  without  a  certificate  under 
the  provisions  of  section  42,  chapter  60,  Con.  Stat.  This  he 
did  not  have. 

Order  reused. 


Ei  PABTB  CONANT  BT  al:  In  RB  CHARLES  W.  STARKEY.  ^^ 

Ncvtmber^ 

Ddftor — Disclosure — Refusal  of  Discharge — Acts  of  Assembly ^ 
69  Vict^  c.  28. 

On  the  hearing  before  a  Clerk  of  the  Peace,  of  a  debtor's  application  for  hia 
discharge  from  custody : 

ffWd,  (1.)  that  the  non-production  of  his  books,  which  were  not  called  for  or 
inquired  after,  is  no  bar  to  his  discharge ; 

(2.)  that — the  debtor  having  sworn  he  had  no  real  or  personal  property,  and 
had  not  paid  any  debts  since  his  arrest  or  given  any  preferences — the 
question:  ''Have  you  at  any  time  transferred  any  property  intending  to 
defraud  the  phuntiflf?"  and  the  answer:  "I  have  not,"  were  immaterial  and 
nnnecessary; 

(3.)  that  the  debtor  could  not  be  refused  his  discharge,  because  previous  to  his 
arrest  he  had  sold  a  horse,  but  he  was  not  examined  as  to  the  disposition  of 
the  proceeds  of  the  sale ; 

(4.)  that  the  value  of  a  debt  due  the  debtor  was  a  question  of  fact  to  be  deter- 
mined by  the  examining  officer ; 

(5.)  that  the  answer — "No  one  in  particular" — given  to  a  question  as  to  the 
persons  from  whom  he  expected  to  get  two  notes  he  had  promised  to  give 
creditor's  agent,  was  sufficient. 

NoYember  5.  Carvell  shewed  cause  against  an  order  nisi  for 
certiorari  to  remove  an  order  for  the  discharge  from  custody  of 
Charles  W.  Starkey,  in  a  suit  wherein  he  was  defendant  and 
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_the  applicants  were  plaintifiGs,  made  by  the  Clerk  of  the  Peace ' 
of  Carleton  County  on  the  thirty-first  of  August,  1896,  with  a 
view  of  quashing  the  same. 

S.  B.  Appleby  supported  the  order,  and  cited  Ex  parte 
WhiU  (1). 

The  facts  and  grounds  are  set  out  in  the  judgment  of  the 
Court,  which  was  delivered  by 

VanWabt  J.  An  order  nisi  for  a  certiorari  was  granted  by 
Mr.  Justice  McLeod  on  September  25, 1896,  returnable  in  this 
Term,  to  remove  into  this  Court  an  order  made  by  the  Clerk  of 
the  Peace  for  Carleton  County  on  the  31st  August  last,  under 
the  provisions  of  c.  28  of  59  Vict.  (1896),  discharging  one 
Charles  W.  Starkey  from  arrest  and  imprisonment  at  the  suit 
of  the  applicants,  Conant  et  al. 

Starkey  was  arrested  on  August  27  on  a  bailable  writ  issued 
out  of  the  Carleton  County  Court  and  lodged  in  gaol  in  default 
of  bail.  The  debtor  was  examined  under  the  provisions  of  the 
said  Act  with  a  view  to  disclosing  the  actual  state  of  his  affairs 
and  obtaining  his  discharge  from  arrest  and  imprisonment. 
The  Clerk  of  the  Peace  made  an  order  for  discharge,  which  is 
now  complained  of. 

The  order  nisi  was  obtained  on  the  following  grounds : 

1.  The  evidence  disclosed  that  the  debtor  had  been  engaged 
in  business  for  several  years  previous  and  up  to  about  six 
months  before  his  arrest,  and  did  not  produce  his  books. 

2.  Improperly  allowing  question  to  debtor :  "  Have  you  at 
any  time  transferred  any  property  intending  to  defraud  the 
plaintiff?"  and  the  answer  —  "I  have  not." 

8.  The  debtor  did  not  account  for  the  proceeds  of  the  sale 
of  a  horse  made  about  three  weeks  before  his  arrest. 

4.  The  debtor  did  not  satisfactorily  explain  one  Graham's 
indebtedness  to  him. 

5.  Refusal  to  answer  the  question:  ^^Whom  did  you  expect 
those  fifty-dollar  notes  from  ?" 


(1)  20  N.  B.  509. 
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Ab  to  the  first  ground,  the  debtor  swore  that  he  kept  a  day-        ^^^ 
book  in  his  business,  but  no  ledger;  that  there  was  nothing     ^^°^ 
owing  to  him  by  any  one.     The  books  were  not  called  for  or       ttai, 
inquired  after   by  the  plaintiffs  counsel    who  appeared  and    g^j^Sl^Y. 
cross-examined  the  debtor.    Of  what  use  would  the  production  y^^^t  j. 
of  the  books  have  been  if  counsel  did  not  ask  for  them  or 
desire  to  examine  upon  them  ?    It  may  have  been  the  books 
ooald  and  would  have  been  produced  if  any  one  had  desired  to 
see  them.    I  think  there  is  nothing  in  this  ground. 

As  to  the  second  ground,  the  debtor  swore  as  follows :  ^^  I 
have  no  real  or  personal  property ;  there  are  no  debts  due  me. 
I  have  no  property  outside  of  this  Province  of  New  Brunswick 
or  the  County  of  Carleton ;  I  have  not  paid  any  debts  to  any 
other  parties  since  my  arrest ;  I  have  not  given  any  preference 
to  any  other  creditor  since  my  arrest."  This  evidence  was  not 
objected  to.  Then  follow  the  question  and  answer  to  which 
objection  was  taken.  After  the  evidence  already  given,  the 
question,  it  seems  to  me,  was  immaterial  and  unnecessary.  It 
does  not  carry  the  evidence  beyond  what  was  given  without 
objection.  Whether  there  might  be  circumstances  under  which 
the  question  would  be  improper  it  is  not  necessary  to  consider ; 
I  think  it  was  not  improper  in  this  case. 

As  to  third  ground,  it  appeared  from  the  evidence  of  the 
debtor,  on  cross-examination,  that  about  thi*ee  weeks  before  his 
arrest  he  owned  and  disposed  of  a  horse  for  $60  in  cash  and  a 
sleigh  valued  at  $40.  He  was  not  interrogated  as  to  how  he 
had  disposed  of  the  money  or  what  had  become  of  the  sleigh : 
apparently  the  plaintiff's  counsel  was  satisfied  with  the  debtor's 
general  statement  as  to  his  having  no  property.  Even  if  the 
debtor  had  the  property  disclosed  it  would  not  be  a  ground  for 
refusing  the  discharge.  The  most  the  plaintiff  could  ask  for 
or  expect  was  an  order  under  the  provisions  of  s.  11  of  the  Act. 
This  he  did  not  ask  for,  although,  so  far  as  the  evidence  went, 
it  shewed  that  the  sleigh  was  brought  immediately  after  the 
trade  into  Carleton  County. 

As  to  the  fourth  ground,  it  appeared  that  one  David  Graham 
of  Maine  owed  the  debtor  before  his  arrest  about  $85,  and  had 
become  insolvent,  and  the  debtor  swore  it  was,  he  believed, 
worthless.    The  nature  of  the  account  was  a  question  of  fact  to 
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_  be  determined  by  the  Clerk  of  the  Peace  under  the  evidence. 
He  found  that  it  was  worthless.  I  have  read  the  evidence,  and 
in  my  opinion  the  conclusion  of  the  Clerk  of  the  Peace  was 
correct. 

As  to  the  fifth  ground,  it  appeared  that  one  Foss  was  the 
agent  of  plaintiff,  and  some  five  weeks  before  the  arrest  the 
debtor  told  Foss  that  he  thought  he  could  get  for  him  two  notes 
of  950  each  to  settle  the  plaintiffs  claim.  He  did  not  state  from 
whom  he  expected  to  get  them.  The  debtor's  answer  to  the 
question  which  it  is  alleged  he  refused  to  answer,  was :  "  No 
one  in  particular."  It  seems  to  me  that  the  question  was 
answered,  and  correctly.  The  conclusion  I  have  arrived  at 
from  reading  the  evidence  is  that  the  debtor  not  only  did  not 
have  any  particular  person  in  his  mind  at  the  time,  but  had  no 
intention  or  expectation  of  getting  the  notes.  He  was  endeav- 
oring to  get  rid  of  an  importuning  creditor  in  any  easy  way. 
I  think  the  order  for  discharge  was  rightly  made,  and  that  the 
order  nisi  should  be  discharged. 

Order  discharged. 


1806. 


November  5, 


Ex  PARTE  CON  ANT  ET  AL :  In  be  JAMES  W.  STARKEY. 

Debtor — Disclosure — Refusal  of  Discharge — Acts  of  Assembly^ 
69  Vict,  c.  28,  ss.  7  and  11, 

On  the  hearing  of  a  debtor's  application  for  examination  and  diflcharge  from 

custody,  under  the  provisions  of  Acts  of  Assembly,  59  Vict.,  c.  28,  s.  7,  where 

debtor  disclosed  real  estate  : 
Held,  that  the  making  of  a  memorandum  to  be  filed  in  the  office  of  the  Registrar 

of  Deeds  as  provided  by  s.  11  of  said  Act,  when  not  asked  for,  is  not  a 

condition  precedent  to  debtor's  discharge. 

November  5.  Carvell  shewed  cause  against  an  order  nisi  for 
certiorari  to  remove  an  order  for  the  discharge  from  custody  of 
James  W.  Starkey,  in  a  suit  wherein  he  was  defendant  and  the 
applicants  plaintiffs,  made  by  the  Clerk  of  the  Peace  of  Carleton 
County,  on  the  thirty-first  of  August,  1896,  with  a  view  of 
quashing  the  same. 


S.  B.  Appleby  supported  the  order. 
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The  facts  and  grounds  are  set  out  in  the  judgment  of  the       ^^^ 
Court,  which  was  delivered  by  bx  parte 

etal. 

Van Wabt  J.    The  facts  in  this  case,  down  to  the  examination       inn 
of  the  debtor,  were  similar  to  those  in  re  the  discharge  of  Charles 
W.  Starkey  (ante  p.  195). 

The  only  objection  in  this  case  was  that  the  debtor  disclosed 
an  interest  in  some  land  in  Carleton  County,  and  the  Clerk  of 
the  Peace  did  not  make  any  order  under  section  11  of  the  Act, 
59  Vict.,  c.  28,  designating  what,  if  any,  property  disclosed  by 
the  debtor  should  be  held  by  the  sheriff  to  meet  any  execution 
which  the  creditors  may  issue  upon  any  judgment  obtained  by 
them  in  the  suit.  The  plaintiffs  contended  that  the  making  of 
the  order  was  a  condition  precedent  to  the  right  to  grant  the 
order  for  discharge,  and  that  the  duty  was  cast  upon  the  debtor 
to  see  that  the  order  was  made  and  delivered  to  the  sheriff. 

I  cannot  accede  to  that  argument.  I  think  it  was  no  part  of 
the  debtor's  duty  to  see  that  the  order  was  made.  It  might 
JQst  as  well  be  argued  that  the  debtor  should  see  that  the 
Sheriff  returned  the  order  with  the  writ,  or  if  the  writ  was 
letamed,  to  see  that  the  order  was  returned  to  the  plaintiffs' 
attorney. 

In  my  opinion  the  debtor  is  entitled  to  his  discharge  if  he 
complies  with  'the  provisions  of  section  7  of  the  Act,  and  need 
not  concern  himself  with  the  requirements  of  section  11.  It 
is  not  necessary  to  consider  what  are  the  respective  duties  of 
the  plaintifiis  and  the  Clerk  of  the  Peace  in  reference  to 
section  11.  I  think  the  order  for  discharge  was  properly 
granted,  and  that  the  order  nUi  for  certiorari  should  be  dis- 
charged. 

Order  diicJuirged. 
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TaaxUion  —  Official  income  of  Dominion  Employee —  Ultra  Vires — 
Principles  governing. 

A  Provincial  Legislature  has  no  power  to  impose  a  tax  upon  the  official  income 
of  an  employee  of  the  Dominion  Government,  nor  to  confer  such  a  power  <mi 
the  municipalities. 

October  30, 1896,  A.  A.  Stockton^  Q.  (7.,  obtained  from  McLeod 
J.  an  order  nisi  for  a  certiorari  returnable  in  Michaelmas  Term, 
1896,  on  behalf  of  Timothy  Burke,  Inspector  of  Inland  Revenue 
at  the  City  of  Saint  John,  in  the  employ  of  the  Dominion 
Government,  calling  upon  the  said  city  to  shew  cause  why  the 
assessment  made  against  him  for  the  year  1896  for  and  in 
respect  of  his  income  derived  from  his  office  as  such  inspector 
should  not  be  set  aside  as  contrary  to  law. 

The  applicant  resided  in  the  City  of  Saint  John  and  enjoyed 
all  civic  advantages  including  schools.  A  special  case,  by  con- 
sent of  parties,  was  agreed  on  embracing  different  classes  of 
employees  of  the  Government  of  Canada  so  as  to  avoid  multi- 
plicity of  applications.  The  special  case  is  set  out  in  the 
judgment  of  the  Court. 

C.  N.  Skinnery  Q.  (7.,  shewed  cause  against  the  rule  and  con- 
tended that  there  should  be  no  such  exemption  as  claimed. 
All  Dominion  officials  who  resided  in  the  city,  enjoying  the 
benefits  of  lights,  streets  and  police  protection,  and  the  privi- 
leges of  the  public  schools,  should  bear  their  share  of  the  civic 
burdens  resulting  from  such  advantages.  It  would  be  highly 
inequitable  to  allow  these  officials  to  escape  taxation  under  such 
circumstances.  The  amount  of  their  exemption  means  addi- 
tional burdens  upon  the  rest  of  the  community.  The  contention 
that  the  power  to  tax  implies  the  power  to  destroy  cannot  pre- 
vail, as  we  must  not  presume  that  such  would  be  the  effect. 
We  must  consider  the  question  from  a  fair  business  standpoint 
and  as  to  what  is  just  and  right  under  the  circumstances.     The 
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Assessment  Act  relating  to  the  city  has  been  assented  to  by  the        ^^^ 
Govemor-General,  and  it  must  be  presumed  that,  if  the  opera-     ^p**^ 

tion  of  the  law  had  been  thought  capable  of  injuriously  affecting       * 

the  Civil  Service  of  Canada,  such  assent  would  have  been 
withheld.  The  assessment  is  fair  and  equitable  and  should 
stand. 

A.  A.  Stockton^  Q^C.^  in  support  of  the  rule. 

This  is  an  application  on  the  part  of  the  Civil  Service  em- 
ployees under  the  Government  of  Canada  to  be  relieved  from 
civic  assessment  in  the  City  of  Saint  John,  on  salary  or  income 
derived  from  their  occupation  as  such  employees. 

By  section  120  of  the  Act  of  Assembly,  52  Vict.  c.  27,  all 
rates  and  taxes  levied  shall  be  raised  by  an  assessment  upon 
real  and  personal  property  of  the  inhabitants,  and  upon  the 
vMome  of  the  inhabitants  derived  and  coming  in  any  manner 
except  from  real  and  personal  property  actually  assessed  under 
the  law.  Section  114  of  the  Act,  amended  by  section  2  of  69 
Vict^  c.  61,  declares  what  constitutes  ^^  an  inhabitant.'^ 

The  city  has  no  right  to  assess  the  official  income  of  Dominion 
employees  resident  therein,  as  doing  so  might  impair  the  instru- 
mentality of  the  Federal  Government.  The  question  involved 
has  been  considered  in  several  cases  and  decided  in  favor  of  the 
exemption:  See  Leprohon  v.  The  City  of  Ottawa  (1) ;  Ex 
forte  Owen  (2) ;  Ackman  v.  The  Town  of  Moncton  and  Landry 
V.  The  Town  of  Moncton  (3) ;  Coatee  v.  The  Town  of  Moncton  (4); 
Begina  v.  Bowell  (5).  The  last  case  held  the  official  was  ex- 
empt from  paying  a  poll  tax.  See  also  Evans  v.  Hudson  (6). 
This  Court  is  bound  by  its  own  decisions  until  reversed  by  a 
competent  Court  of  Appeal. 

The  American  cases  are  the  same  way.  The  leading  cases  are 
MeOuUough  v.  Maryland  (7);  Dobbins  v.  Commissioners  of 
Erie  Co.  (8).  The  converse  of  the  contention  is  also  true  — 
that  the  Federal  authority  cannot  assess  the  official  income  of 

(1)  2  Out.  A.  R.  652.  (5)  4  B.  C.  498. 

(2)  4  P.  &  B.  487.  (6)  22  L.  C.  Jur.  268;  Cart.  346. 

(3)  24  N.  B.  103.  (7)  4  Wheat.  316. 

(4)  25  N.  B.  606.  (8)  16  Peters  443. 
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^^^       Provincial  officials :    The  Collector  v.  Day  (1).     See  also  Cooley 
Bum*     ^^  Taxation,  2nd  ed.,  p.  88 ;    Billiard  on  Taxation,  p.  48  et  8eq.  ; 

Cooley  on  Const.  Lim.  5th  ed.,  p.  597.  The  contention  that  \ 
the  Crown  (in  this  instance  the  Governor-General)  has  assented 
to  the  Provincial  law  and  that  it  is  thereby  binding  on  the 
Dominion,  cannot  prevail.  The  authorities  hold  the  contrary ; 
Regina  v.  Chandler  (2) ;  Leprohon  v.  The  City  of  Ottawa  (3) ; 
Attorney- General  of  Canada  v.  Attorney- General  of  Ontario  (4). 
The  rule  should  be  made  absolute  to  quash  the  assessments. 

MgLeod  J.  The  questions  arising  in  this  case  are  as  to  the 
right  of  the  City  of  Saint  John  to  assess  the  salaries  or  incomes 
of  certain  persons  in  the  employ  of  the  Government  of  Canada. 
The  plaintiff  is  Inspector  of  Inland  Revenue  for  the  Dominion 
of  Canada,  but  for  the  purpose  of  avoiding  multiplicity  of  suits, 
a  special  case  was  agreed  on  between  the  parties  so  as  to  cover 
such  classes  of  Dominion  Civil  Service  employees  as  claimed 
exemption  from  civic  taxation  in  the  City  of  Saint  John  for 
the  year  1896,  on  salaries  or  incomes  derived  from  such  em- 
ployment. 

The  following  is  the  special  case  submitted  for  the  opinion  of 
the  Court : 

1.  The  Government  of  Canada  has  in  the  City  of  Saint  John, 
in  the  Province  of  New  Brunswick,  a  department  of  Customs, 
a  department  of  Internal  Revenue,  a  department  of  Public 
Works,  a  Post  Office  department,  and  a  Savings  Bank  depart- 
ment under  the  control  of  the  Department  of  Finance. 

The  Intercolonial  Railway,  owned,  controlled  and  operated 
by  the  Government  of  Canada,  has  its  terminus  in  the  said  City, 
and  in  all  these  departments,  including  the  Intercolonial  Railway, 
there  are  officials  to  manage  and  conduct  the  business  connected 
therewith. 

2.  The  officials  so  employed  in  the  various  departments  may 
be  divided  into  five  classes: 

First — Officers  of  the  several  departments  above  named  who 
are  members  of  the  CivU  Service  of  the  Dominion  of  Canada  as 

(1)  11  Walh  113.  (3)  2  Ont.  A.  R.  552. 

(2)  1  Han.  556.  (4)  20  O.  R.  245. 
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proyided  by  the  CivU  Service  Act  of  1882,  and  who  contribute        ^*^ 
to  the  Superannuation  Fund  of  the  said  Civil  Service  and  are     ^^^^J^ 
paid  a  yearly  salary. 

Second — Persons  who  are  paid  a  yearly  salary,  but  who  do 
not  contribute  to  the  said  Superannuation  Fund  of  the  said 
Civil  Service  and  have  not  been  appointed  to  such  service  as 
provided  by  the  said  Act  or  otherwise,  but  who  occupy  and  fill 
a  position  created  by  Statute  of  the  Dominion  of  Canada,  or  by 
order  of  the  Governor  General  in  Council  under  the  authority 
of  Statute  of  the  Dominion  of  Canada. 

Third — Persons  who  are  employed  by  the  different  depart- 
ments above  named  and  on  the  said  Intercolonial  Railway,  but 
vho  do  not  contribute  to  the  Superannuation  Fund  of  the  Civil 
Service  of  the  Dominion  nor  have  been  appointed  to  such  service 
as  provided  by  the  Canada  Civil  Service  Act  of  1882,  or  other- 
wise, and  who  do  not  occupy  or  fill  an  office  or  position  created 
by  Statute  of  the  Dominion  of  Canada,  or  by  order  of  the 
Governor  General  in  Council  under  the  authority  of  Statute  of 
the  Dominion  of  Canada,  and  who  are  paid  monthly  at  a  certain 
rate  per  year,  and  may  be  dismissed  at  any  time,  but  in  such 
case  it  is  customary  to  give  fourteen  days'  notice,  except  for  cause, 
and  in  no  case  are  they  entitled  to  an  advance  of  pay  upon 
being  dismissed ;  and  if  any  employee  leaves  without  fourteen 
days'  notice,  he  forfeits  any  pay  that  may  be  due  him. 

Fourth — Persons  who  are  employed  by  the  Railway  depart- 
ment on  the  Intercolonial  Railway  in  the  running  of  trains, 
such  as  engine  drivers  and  conductors,  and  are  paid  by  the 
trip  or  mileage-run  and  receive  their  pay  monthly,  and  are 
otherwise  subject  to  the  same  conditions  as  Class  8. 

Fifth — Persons  who  are  employed  by  the  Railway  department 
on  the  Intercolonial  Railway,  and  are  paid  by  the  hour  or  day, 
payable  monthly,  such  as  painters,  machinists,  carpenters  and 
other  mechanics  and  workmen,  and  are  otherwise  subject  to  the 
same  conditions  as  Class  8. 

3.  That  the  said  persons  in  all  the  above  classes  reside 
within  the  City  of  S^t  John  and  enjoy  all  the  rights  and 
privileges  of  other  inhabitants  of  the  said  city,  which  are 
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^^^       maintained  by  taxes  assessed  on  the  real  estate  and  personal 
B^T^f     property  in  the  said  city,  and  the  income  and  poll  of  the 
inhabitants  of  the  said  city. 

4.  That  the  persons  in  all  the  classes  are  regularly  employed 
and  cannot,  while  so  employed,  lawfully  accept  any  other  em- 
ployment, or  engage  in  any  other  occupation  or  business,  and 
are  expected  to  do— —hours  work  each  week. 

5.  That  if  kept  employed  beyond  these  hours,  they  are  paid 
for  extra  work,  and  they  are  expected  to  be  ready,  night  or 
day,  to  do  any  work  at  any  place  required  by  any  of  the  said 
departments. 

6.  The  said  persons  are  all  paid  monthly  by  the  monthly 
pay-sheets  made  up ;  and  in  the  Railway  department  all  em- 
ployees are  obliged  to  contribute  to  the  Insurance  Fund,  such 
contributions  being  deducted  from  their  pay;  and  if  disabled  by 
accident  in  their  employment,  they  are  entitled  to  an  allowance 
from  the  said  fund,  or  in  case  of  death  an  amount  is  paid  their 
representative. 

7.  That  for  the  year  1896,  all  the  said  persons  so  employed 
aforesaid,  and  residing  within  the  City  of  Saint  John  have  been 
assessed  for  the  support  and  maintenance  of  the  public  schools 
in  said  city  under  and  by  virtue  of  the  sixty-fifth  chapter  of  the 
Consolidated  Statutes  of  New  Brunswick,  and  also  for  the 
support  and  maintenance  of  the  police  and  fire  service,  public 
streets  and  sewers,  lighting  streets  and  other  general  purposes 
of  the  City  of  Saint  John,  under  the  provision  of  the  Act  of  62 
Vict.,  c.  27,  and  other  Acts  of  the  Legislature  passed  more  than 
two  years  before,  on  their  said  income  so  derived  by  them  for 
and  on  account  of  their  services  and  work  in  their  said  employ- 
ment, and  the  City  of  Saint  John  claims  that  such  persons  are 
rightly  assessed  and  liable  to  be  assessed  as  inhabitants  of  the 
said  city,  on  such  income  as  aforesaid,  by  the  several  Acts 
relating  to  rates  and  taxes  applicable  to  the  said  City  of 
Saint  John  in  the  same  manner  and  to  the  same  extent  as  any 
other  inhabitant  of  the  said  city. 

8.  That  all  the  above  persons  so  employed  as  aforesaid  claim 
that  they  are  exempted  from  taxation  upon  the  income  so 
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deriyed  and  obtained  by  them  from   their  said  employment,  ^^ 

ofBce  and  occupation  as  aforesaid,  and  this  case  has  been  agreed  ^  ^*^*^ 
upon  with  a  view  to  test  and  settle  the  question. 


McLeodJ. 


The  question  for  the  opinion  of  the  Court  is:  Whether  the 
persons  in  the  said  classes,  or  any,  or  which  of  them  are  liable 
to  be  assessed  upon  their  said  incomes,  and  in  what  manner, 
and  to  what  extent  by  the  said  City  of  Saint  John  for  municipal 
and  other  purposes  before  mentioned. 

This  is  therefore  practically  an  application  on  the  part  of  the 
Civil  Service  employees  under  the  Dominion  of  Canada,  residing 
in  the  City  of  Saint  John,N.  B.,  and  embraced  within  the  classes 
of  the  aforegoing  special  case,  to  be  relieved  from  civic  assesa- 
meut  in  the  City  of  Saint  John  on  their  salaries  derived  from 
such  employment.  Under  s.  120  of  52  Vict.,  c.  27  (N.  B.),  all 
rates  and  taxes  levied  and  imposed  in  said  city,  shall  be  raised 
bj  an  assessment  upon  real  and  personal  property  of  the  inhabi- 
tants, and  upon  the  income  of  the  inhabitants  derived  and 
coming  to  them  in  any  way  or  manner  except  from  real  or 
personal  property  actually  assessed  under  the  law.  Section  114 
of  the  Act  as  amended  by  s.  2  of  59  Vict.,  c.  61,  defines  what  con- 
stitutes "  an  inhabitant."  Under  this  state  of  the  law,  the  City 
of  Saint  John  contends  it  has  a  right  to  levy  an  assessment 
upon  the  incomes  of  all  classes  of  Dominion  officials  residing  in 
the  said  city  and  comprehended  in  the  terms  of  this  special  case. 
The  special  case  has  been  agreed  on  to  test  that  right. 

Mr.  Stockton,  Q.C.,  for  the  plaintiff,  cited  the  following  de- 
cisions of  this  Court:  viz.,  ^x  parte  Owen  (1);  Aekman  v.  The 
Tom  of  Monctan  (2);  Laundry  v.  The  Town  of  Moncton  (2); 
and  Coatei  y.  The  Town  of  Moncton  (3) ;  and  claimed  that  the 
present  case  was  concluded  by  these  decisions  in  favour  of  all 
the  classes  named  in  the  special  case.  It  wiU  be  noticed  the 
special  case  now  under  consideration  is  similar  to  the  special 
case  m  Coates  v.  The  Town  of  Moncton.  Without  discussing  the 
merits  of  the  present  case  at  all,  the  Court  is  of  the  opinion  that 
the  cases  cited  are  conclusive  of  this  case,  and  that  the  City  of 


(1)  4  p.  A  B.  487.  (2)  24  N.  B.  103. 

(3)  26  N.  B.  605. 
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_  Saint  John  under  these  authorities  has  no  right  to  assess  the 
incomes  of  any  of  the  classes  of  officials  named  in  the  special 
case,  derived  from  their  employment  as  such  officials,  and  any 
such  assessment  for  the  year  1896  on  such  incomes  is  hereby 
declared  illegal  and  void.  The  rule  must  be  made  absolute  to 
quash  the  assessments. 

Rvle  absolute. 


18OT.        GLASIER  ET  AL.  Appellants,  and  MacPHERSON,  Respondent. 


February  7. 


Injunction — Equity  Practice — Acts  o/Assembly,  63  VicLj  c.  ^  s,  23. 


A  bill  in  Equity  praying  for  an  ex  parte  injunction  must  be  supported  by 

affidavit. 


This  was  an  appeal  from  the  following  judgment  of  Mr. 
Justice  Van  Wart  sitting  in  Equity : 

This  is  an  application  to  dissolve  an  injunction,  granted 
ex  parte^  to  restrain  the  defendant,  Glasier,  the  landlord,  and 
the  defendant,  Holden,  his  bailiff,  from  selling  certain  goods 
and  chattels  of  the  'defendant,  John  McLean,  Sr.,  the  tenant, 
seized  and  taken  under  a  distress  warrant  for  rent  in  arrears. 

The  plaintiff  claims  the  goods  seized,  under  a  prior  bill  of 
sale,  and  in  his  bill  alleges  that  no  rent  was  due,  and  that  the 
distress  warrant  was  issued  as  a  device  to  prevent  the  plaintiff 
from  realizing  under  his  bill  of  sale. 

The  motion  to  dissolve  the  injunction  was  made  on  the  merits 
of  the  case,  and  also  on  the  ground  that  the  bill  was  not  sup- 
ported by  affidavit,  and  that  the  undertaking  of  plaintiff  was 
not  recited  in  the  order. 

The  injunction  was  granted  on  a  bill  sworn  to  by  plaintiff 
without  any  affidavits  supporting  it.  The  undertaking  of 
plaintiff,  by  his  counsel,  was  endorsed  on  the  bill  and  signed 
by  counsel,  but  not  recited  in  the  order. 
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53  Vict.,  c.  4,  prescribes  the  practice  and  proceeding  in        ^^* 
Equity.    Section  23  enacts  that    "In  injunction   causes  the     ^^^ 
bill  shall  be  supported  by  affidavit,  stating  the  truth  of  the  facts         v. ' 
contained  therein,  or  in  any  of  the  separate  allegations  thereof ;  ^^^^^^^^' 
facts  in  confirmation  of  the  bill  may  be  stated  by  affidavit." 

Chapter  49,  Con.  Stat.,  previous  to  the  passing  of  the  Act 
53  Vict.,  c.  4,  by  which  it  was  repealed,  regulated  the  practice 
and  proceedings  in  Equity. 

Section  23,  chapter  49,  enacted  that  "  In  injunction  causes 
the  bill  shall  be  sworn  to  by  the  plaintiff,  or  by  his  agent,  if 
filed  by  him,  to  the  best  of  his  knowledge  and  belief.  If  the 
application  for  injunction  is  to  be  supported  by  any  proof  other 
than  the  sworn  bill,  the  same  shall  be  done  by  affidavit,  stating 
the  truth  of  the  facts  contained  in  such  bill,  or  in  any  of  the 
separate  allegations  by  number,  or  setting  forth  any  facts  in 
confirmation  of  the  same." 

It  will  be  seen  that  under  the  earlier  statute  the  bill  must  be 
sworn  to  by  plaintiff  or  his  agent,  and  might  be  supported  by 
affidavit,  while  by  the  later  statute  the  bill  need  not  be  sworn 
to,  bat  must  be  supported  by  affidavit. 

Can  the  plaintiff,  at  his  option,  by  swearing  to  the  bill, 
dispense  with  the  statutory  requirements  that  it  shall  be  sup- 
ported by  affidavit  ? 

In  Hardc.  on  Statutes,  p.  64,  it  is  said :  ^'  If  different  language 
is  employed  in  a  subsequent  statute,  the  presumption  is  that 
something  different  from  the  earlier  statute  on  the  same  subject 
was  intended  to  be  enacted." 

One  difficulty  under  the  earlier  statute  was,  the  plaintiff  was 
required  to  swear  to  the  bill,  and  in  it  there  might  be,  and 
frequently  were,  allegations  of  which  he  did  not  have  any 
personal  knowledge.  To  support  the  allegations  by  the  affidavit 
of  some  one  who  had  the  personal  knowledge  would  be  insuffi- 
cient. By  the  later  Act  that  difficulty  is  remedied.  The 
plaintiff  need  not  swear  to  the  bill.  He  can  support  it  by  one 
affidavit,  or  by  several  affidavits,  each  supporting  a  separate 
allegation  in  the  bill.  All  that  is  necessary  is  that  each 
allegation  in  the  bill  shall  be  supported  by  an  affidavit. 

If)  however,  the  plaintiff  has  the  knowledge  to  enable  him  to 
support  every  allegation  in  the  bill  by  affidavit,  there  does  not 
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^^^       seem  to  be  any  good  reason  why  he  may  not  swear  to  the  bill. 

®^"**     He  supports  every  allegation  in  the  bill  by  his  oath.     It  is  not, 

V.         it  is  true,  in  the  form  of  an  affidavit,  but  it  is  an  affidavit  within 

^^''f^f?*''*- the  definition  given  in  Bacon's  Abridgement,  viz.:  "An  affidavit 

is  an  oath  in  writing  signed   by  the  party  deposing,  sworn 

before  and  attested  by  him  who  hath  authority  to  administer 

the  same." 

I  am  not  without  doubt  as  to  the  construction  to  be  given 
the  section,  but  incline  to  the  view  that  if  the  bill  is  sworn  to 
it  is  sufficient,  provided  the  bill  contains  no  allegations  except- 
ing those  the  plaintiff  has  knowledge  of. 

Counsel  for  plaintiff  contended  that  the  defendants  could  not 
avail  themselves  of  the  omission  to  support  the  bill  by  affidavit 
on  a  motion  to  dissolve  the  injunction,  but  could  only  do  so  by 
demurring  to  the  bill ;  also  that,  inasmuch  as  the  defendants 
had  served  affidavits  denying  the  allegations  in  the  bill,  it  was 
just  as  if  they  had  answered  and  waived  any  defects  in  the  bill. 

Vice-chancellor  Shadwell,  in  Senderaan  v.  Maddisan  (1), 
says:  "We  have  the  express  authority  of  Lord  Eldon,  in 
Jones  V.  Garcia  del  Rio  (2),  that  on  a  motion  to  dissolve  an 
injunction  a  defendant  may  rely  on  the  same  objections  to  the 
bill  as  would  have  formed  grounds  for  demurring  to  it.  In  that 
case  the  defendant  had  not  demurred  to  the  bill,  but  had  put  in 
his  answer  to  it,  so  that  he  had  apparently  given  stability  to  it 
in  the  Court ;  but,  nevertheless,  Lord  Eldon  dissolved  the 
injunction."     See,  also,  Bamslet/  Canal  Co.  v.  TwibeU  (3). 

The  objection  that  the  bill  was  not  supported  by  affidavit  is 
open  to  the  defendants  on  the  motion  to  dissolve. 

I  think  it  is  not  necessary  that  the  plaintiff's  undertaking 
should  be  set  forth  in  the  injunction  order,  although,  as  far  as  I 
can  learn,  the  practice  has  been  both  ways. 

The  defendant,  Glasier,  distrained  for  four  year's  rent,  ending 
November  Ist,  1896. 

The  plaintiff  aUeges  in  his  bill  that  in  January,  1896,  when 
he  took  the  bill  of  sale,  the  defendants,  McLeans,  or  some  of 
them,  represented  that  there  was  no  rent  due.    It  appears  that 


(1)  12  Sim.  416.  (2)  T.  &  B.  297. 

(3)  7  Beav.  31. 
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the  rent  was  an  annual  one,  payable  on  the  1st  of  November.        ^^' 
There  is  nothing  in  the  bill  to  shew  that  the  rent  for  the  year     <*i*^»» 
ending  November  1, 1896,  is  not  due  and  unpaid.    The  defendant,         v. ' 
Glasier,  had,  as  to  that  year's  rent,  a  right  to  distrain.     The  MAcPmsoii. 
plaintiff  cannot  retain  his  injunction  order  as  to  that  year's 
lent,  and  therefore  the  injunction  order  should  be  dissolved ; 
but  as  the  plaintiff  has  charged  fraud  and  collusion  among  the 
defendants,  and  has  made  out  a  prima  facie  case  by  his  bill,  and 
shews  a  substantial  right  to  be  tried,  I  think  he  should  be 
allowed  an  opportunity  of  cross-examining  the  defendants  and 
proving  his  case,  notwithstanding  their  denial  of  the  allegations 
that  there  was  no  rent  due,  and  in  the  meantime  have  the 
property  preserved. 

The  order  will  be  that  the  injunction  order  will  be  dissolved 
unless  the  plaintiff  pays  to  the  defendant,  Glasier,  or  his 
solicitor,  the  rent  for  the  year  ending  November  1,  1896,  within 
ten  days  after  the  service  of  the  order,  then  the  order  to  stand. 

The  costs  of  the  application  to  be  costs  in  the  cause  to  the 
defendants,  Glasier  and  Holden,  in  any  event  —  that  is,  if  they 
succeed,  the  costs  to  form  part  of  their  costs ;  if  the  plainti£F 
succeeds,  then  they  are  to  be  offset  against  any  claim  the  plainti£f 
may  have  against  them  for  costs,  or  otherwise. 

The  grounds  of  appeal,  five  in  number,  are  stated  in  the 
argument  of  appellants'  counsel. 

January  29,  30,  1897.    F.  St.  John  Bliss  supported  appeal. 

1.  That  said  injunction  order  should  not  have  been  granted, 
and  should  be  dissolved,  because  the  bill  in  this  suit,  upon 
which  said  order  was  granted  ez  parte^  is  not  supported  by 
affidavit  as  required  by  58  Vict.,  c.  4,  s.  28. 

The  jurat  is  defective ;  there  is  no  name  or  addition  of 
deponent ;  it  does  not  contain  the  formal  heading  of  an  affidavit: 
Allen  V.  Taylor  (1)  ;  Phillips  v.  Prentice  (2).  [Per  Curiam.— 
There  is  no  doubt  that  a  sworn  bill  is  not  technically  an 
affidavit.] 

(1)  10  Eq.  Gas.  52.  (2)  2  Hare  543. 
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1897. 


2.     That  said  injunction  order  does  not  show  on  its  face  that 

^\T^^     the  statutory  requirements  of  53  Vict.,  c.  4,  s.  23,  in  reference 

V.         to  ex  parte  injunctions,  have  been  complied  with,  and  that  the 

MAcPHEBspy. undertaking  required  by  that   section   has  been  given;  the 

injunction  order  should  therefore  be  dissolved. 

8.  That  His  Honor  Mr.  J  ustice  Van  Wart  should  have  dissolved 
said  injunction  order,  because  it  is  wider  and  more  comprehen- 
sive in  its  terms  than  the  allegations  in  plaintiffs  bill,  if  true, 
warrant ;  or  His  Honor  should  have  varied  the  said  injunction 
order,  and  made  it  apply  only  to  such  of  the  goods  and  property 
distrained  under  defendant  Glasier's  distress  warrant  as  are 
included  in  and  subject  to  plaintiffs  bill  of  sale :  Barron  on 
Bills  of  Sale,  252. 

4.  That  His  Honor  Mr.  Justice  Van  Wart  should  have  dis- 
solved said  injunction  order,  because  it  appears  from  the 
affidavits  used  on  said  application  to  dissolve,  that  the  promis- 
sory notes  secured  by  plaintiffs  bill  of  sale  were  part  of 
usurious  and  unconscionable  dealings  between  plaintiff  and  the 
defendants  (the  three  McLeans),  whereby  plaintiff  secured, 
and  now  holds,  their  promissory  notes,  amounting  to  $596,  for 
$126,  money  lent  in  January,  1896,  and  $5  charged  for  drawing 
bill  of  sale,  on  the  principle  that  the  Court  of  Equity  will  not 
lend  its  assistance  to  aid  in  enforcing  an  unconscionable  con- 
tract. 

5.  That  the  defendants,  Glasier  and  Holden,  are  entitled  to 
have  said  injunction  order  dissolved,  on  the  merits  disclosed  in 
the  affidavits  used  in  their  behalf  on  said  application  to  dissolve, 
and  that  it  appears  thereby  that  the  full  four  years'  rent 
distrained  for  was  overdue  before  said  distress  warrant  was 
issued  ;  that  defendent  Glasier  was  acting  within  his  rights  as 
landlord  in  distraining  therefor ;  and  that  there  was  no  collusion 
between  defendants,  and  there  are  no  other  circumstances 
entitling  plaintiff  to  retain  his  injunction  order :  iV.  B.  Railway 
Co.  V.  Kelly  (1). 


(1)  31  N.  B.  661. 
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C.  E.  Ihtffy  for  respondent.    It  is  contended  that  the  provi-       ^^- 
sioDs  of  the  Act  of  1890  have  been  complied  with.     For     ®^'* 
definition  of  *^  oath,"  see  Con.  Stat.,  c.  118,  s.  21,  sub-s.  8.         v. 
The  order  of  injunction  is  not  too  wide.     The  bill  of  sale  ^^''^ff?*^''- 
covered  all  the  property.     The  provisions  of  a  bill  of  sale    ^^jf^''- 
cannot  be  interpreted  bj  afiBdavit.     [Babkeb  J.:   It  is  not 
interpreting  the  bill  of  sale.]     The  unconscionableness  of  the 
contract  cannot  enter  into  the  consideration  of  this  appeal. 
There  was  rent  due,  and  there  was  no  collusion.    It  was  a 
tenancy  from  year  by  year :     TomphinB  v.  Lawrence  (1) ;  Crandy 
V.  Jubber  (2).    If  bill  is  not  properly  supported  by  afiBdavit,  it 
is  open  to  this  Court  to  amend,  and  allow  it  to  be  sworn  to 
nunc  pro  tunc :    Jarvis  v.  Peck  (3) ;  Hdmiltan  v.  Marks  (4) ; 
KeUff  V.  JV.  £.  Railway  Co.  (5) ;  Bank  of  Montreal  v.  Rohert- 
•on  (6). 

BIUb  in  reply. 

Cur  adv.  wit. 


MgLeod  J.     Of  the  five  grounds  of  appeal  taken  in  this 

case,  I  am  of  the  opinion  that  the  first  is  suflBcient,  and  that 

the  injunction  must  be  dissolved.     The   Act  of  Assembly, 

53  Vict.,  c.  4,  s.  28,  altered  the  practice  as  to  the  manner  of 

proof  necessary  to  support  a  bill  praying  for  an  injunction ;  in 

other  words,  instead  of  swearing  to  the  bill  itself,  as  was  the 

prevailing  practice  before  the  passage  of  this  Act,  the  bill  must 

now  be  supported  by  afiBdavit,  or  aflBdavits.     The  Con.  Stat., 

c.  49,  8.  28,  read :    "  In  injunction  causes  the  bill  shall  be  sworn 

to  by  the  plaintiff,  or  by  his  agent,  if  filed  by  him,  to  the  best 

of  his  knowledge  and  belief.'^    The  present  Act  reads :     "  In 

injuDction  causes  the  bill  shall  be  supported  by  afiBdavit,  stating 

the  truths  of  the  facts  contained   therein,  or  in  any  of  the 

separate  allegations  thereof;  facts  in  confirmation  of  the  bill 

n^ay  be  stated  by  afiBdavit."    It  will  be  noticed  that  both  these 

sections  occupy  the  same  relative  position  in  the  respective 


(1)  8  C.  A  P.  729.  (4)  5  De  G.  &  M. 

(2)  L.  J.  33  Q.  B.  151;  5  B.  ft  S.  78.        (6)  31  N.  B.  661. 

(3)  3  Kerr  507.  (6)  31  N.  B.  653. 
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^^*        Acts.    In  changing  the  language,  what,  then,  was  the  intention 
®^"™     of  the  Legislature  ?    Was  it  that  the  old  practice  should  be 
V.         continued,  or  another  take  its  place  ?    I  think  clearly  the  latter, 
MAcPHBBBoy.  ^jgg  ^jjy  ^jj^  substitution  of  new  words.     It  is  a  recognized  rule 
! *    of  construction  that  the  use  of  different  language  in  a  subse- 
quent Act  imports  an  intention  on  the  part  of  the  Legislature 
to  enact  something  different  from  that  of  the  earlier  statute. 

As  to  the  tenancy,  it  was  from  year  to  year,  and  continuing ; 
therefore  Glasier  could  distrain  for  the  full  amount  of  the  rent 
due.  If  Glasier  so  acted  that  it  would  be  a  fraud  upon 
MacPherson  for  him  to  distrain,  that  would  be  fatal ;  but  there 
is  nothing  in  the  bill  to  shew  this. 

The  appeal  must  be  allowed,  and  the  injunction  dissolved 
with  costs. 

Hanington  J.  I  agree  with  the  views  expressed  by  Mr. 
Justice  McLeod.  The  Con.  Stat.,  c.  88,  s.  8,  has  no  application 
when  the  tenant  is  in  possession  under  the  original  demise.  I 
think  it  my  duty  to  make  some  comments  on  the  facts  of  the 
case.  The  Court  ought,  and  if  necessary  would,  hesitate  for  a 
long  time  before  giving  effect  to  such  an  unconscionable  and 
outrageous  contract  as  is  here  disclosed.  The  repeal  of  the 
usury  laws,  in  my  judgment  a  legislative  mistake,  may  allow 
such  contracts  as  this;  but  I  think  the  Court  should  lay  its 
hand  upon  them  and  not  permit  itself  to  be  made  an  instrument 
in  furthering  in  any  way  such  extortion.  Upon  calculation,  I 
find  that  the  rate  of  interest  charged  by  MacPherson  in  this 
transaction  amounted  to  no  less  than  four  hundred  and  six  per 
cent. 

Tuck  C.J.,  Landby  and  Babkeb  JJ.  concurred  with 
McLeod  J. 

VanWabt  J.  took  no  part. 

Appeal  allowed. 
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Ex  PARTE  BAIRD.  >«W. 

C.  T,  Act  —  Incorporated  Company — Manager — Sale  by  Clerk. 

The  preeident  of  an  incorporated  company,  who  hired  the  clerks  and  had  the 
entire  management  of  |he  business,  was  convicted  for  selling  liqaor,  contrary 
to  the  proTisioDS  of  the  second  part  of  the  Canada  Temperanoe  Act,  where 
the  sale  had  been  made  by  a  clerk  under  general  directions  re6eived  by  him 
from  the  president.    Conviction  affirmed:  VanWabt  J.  dissenting. 

On  the  first  day  of  Trinitj  Term,  1896,  the  Court  granted 
rales  nisi  for  certiorari  to  remove  two  convictions  made  against 
the  applicant,  H.  Paxton  Baird,  by  the  police  magistrate  of  the 
Town  of  Woodstock,  for  selling  liquor  contrary  to  the  provisions 
of  the  second  part  of  the  Canada  Temperance  Act,  with  a  view 
of  quashing  the  same,  on  the  ground  that  the  sales  were  made 
by  a  clerk  in  the  employ  of  "The  H.  Paxton  Baird  Co.,  Limited," 
a  corporation  duly  incorporated,  of  which  defendant  was  presi- 
dent and  manager,  and  not  by  the  defendant  or  his  agent. 

November  4,  1896.  A.  B.  Connelly  Q.C.^  shewed  cause, 
citing  Bex  v.  Medley  (1) ;  Per  Holt  C.J. :  Anonymous  Case  (2) ; 
Murray  v.  Nelson  Lumber  Co.  (S). 

CarveUy  in  support  of  rule,  relied  on  Beg.  v.  Slattery  (4) ; 
Beg.  V.  Charles  (5)  ;  Bowyer  v.  Percy  Supper  Club  (6)  ;  High 
on  Injunctions,  952. 

Cur  adv.  vult 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  There  was  only  one  point  argued  in  this  matter. 
Baird  was  twice  convicted  before  Police  Magistrate  Dibblee  of 
Woodstock  for  violation  of  the  second  part  of  the  Canada 


(1)  6  0.  &  P.  292.  -  (4)  26  Ont.  R.  148. 

(2)  12  Mod.  660.  (5)  24  Ont.  R.  432. 

(3)  143  Mass.  250.  (6)  [1S03]  2  Q.  B.  154. 
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^^'  Temperance  Act.  The  defendant's  counsel  contends  that  this 
^  parte  conviction  should  be  quashed,  on  the  ground  that  the  sales  were 
made  by  a  clerk  in  the  employ  of  Baird  &  Company  (Limited), 
a  joint  stock  company  duly  incororpated,  of  which  the  defendant 
is  a  member.  The  argument  is  that  the  sales  were  made  on 
account  of  Baird  &  Company  (Limited),  and  by  their  direction, 
and  not  by  the  defendant,  nor  by  his  direction. 

I  think  that  on  the  merits  the  convictiqps  are  right.  Baird 
was  properly  convicted,  because  he  was  president  of  the  com- 
pany, hired  the  clerks,  and  had  the  entire  management  of  the 
concern.  I  am  satisfied  that  the  law  was  violated  with  Mr. 
Baird's  knowledge  and  concurrence,  and  that  when  the  clerk  sold 
intoxicating  liquor,  contrary  to  law,  he  did  so  under  general 
directions  received  from  the  manager.  That  being  so,  Mr. 
Baird  ought  not  to  be  allowed  to  shield  himself  behind  the 
corporation.  I  am  inclined  to  think  that  the  manager  i& 
responsible  for  a  sale  made  by  the  clerk  who  acted  under  his 
directions.  The  head  man  cannot  escape  liability  by  saying 
that  the  incorporated  company  is  responsible.  For  several 
reasons  the  consequence  might  be  evil  if  it  were  held  that  the 
president  and  manager  is  not  guilty  of  the  offences  charged. 

In  Commissioners  of  Police  v.  Cartman  (1),  it  was  held  that 
the  respondent  was  guilty  of  an  offence  under  the  section,  for 
he  was  liable  for  the  act  of  his  servant,  that  act  having  been 
done  by  the  servant  within  the  general  scope  of  his  employment, 
although  contrary  to  the  orders  of  the  master. 

I  think  that  Baird  is  liable  just  the  same  as  if  he  had  sold  the 
liquor  himself,  and  that  it  is  not  necessary  to  look  to  the  cor- 
poration. 

I  am  not  at  all  prepared  to  say  that  the  corporation,  as  such, 
is  liable  for  the  act  of  the  manager  or  the  clerk.  It  may  well 
be  that  they  were  both  acting  out  of  the  scope  of  their  authority 
from  the  company  when  they  sold  intoxicating  liquor  contrary 
to  law.  The  acts  were  illegal,  and  the  company  had  no  right 
to  authorize  them.  In  Mill  v.  Hawker  (2),  Cleasby  B.  says : 
^^  But  it  is  equally  clear  that  when  the  acts  are  such  as  the 
"  corporate  body  is  not  by  law  qualified  to  do,  and  the  corporate 

(1)  [1896]  1  Q.  B.  665.  (2)  L.  R.  0  Exch.  317. 
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**  body,  if  they  pretend  to  do  them,  are  acting  ultra  vireSy  then        ^^' 
"  the  mere  fact  of  giving  a  corporate  form  to  the  act  does  not     ^^^^ 
''  peryent  it  from  being  the  act  of  those  who  caused  it  to  be  done. 
"  It  seems  plain  that  in  such  a  case  the  individuals  and  not  the 
^  corporation  do  the  act,  and  no  authority  is  needed  for  that 
"conclusion/* 

In  my  opinion  the  magistrate  had  jurisdiction  over  the  person 
and  the  subject-matter,  and  there  was  evidence,  within  the 
principle  of  Hx  parte  Daley  (1),  upon  which  he  might  convict. 

The  rule  in  each  case  must  be  discharged. 

Haninoton,  Landby  and  MgLeod  JJ.  concurred. 

YakWabt  J.  I  think  that  the  convictions  ought  to  be 
quashed.  The  House  of  Lords  has  laid  it  down  that  when  a 
person  turns  his  business  over  to  a  company,  even  though  all 
the  other  stockholders  are  merely  trustees  for  him,  still  the 
company  is  a  genuine  one.  Baird  did  not  sell  personally,  nor  by 
his  agent ;  he  did  not  own  the  liquor,  and  it  was  sold  contrary 
to  the  company's  and  his  orders.  The  information  should  have 
been  against  the  clerk  who  made  the  sale.  This  being  my  view, 
I  think  the  rules  should  be  made  absolute. 

Baekeb  J.  took  no  part. 

Eules  diicharged* 


(1)  27  N.  B.  129. 
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^^'  SIMONDS,  Appellant,  and  HALLETT,  Respondent. 

Fehntary5, 

Attorney  —  Privilege  —  County  Court  —  City  Court  of  Saint  John, 

An  Attorney  of  the  Supreme  Court  has  no  privilege  to  maintain  his  pereonid 
action  in  the  County  Court  when  the  City  Court  of  Saint  John  has  jurisdiction. 

The  County  Court  Act  has  the  same  application  to  the  City  Court  of  Saint  John 
as  constituted  by  Acts  of  Assembly,  52  Vict.,  c.  27,  as  it  had  to  the  Court 
estabUshed  by  Con.  Stat.,  c.  51;  and  the  jurisdiction  of  the  County  Court  is 
just  as  limited  now  as  it  was  before  the  passing  of  the  first  mentioned  Act. 

This  was  an  appeal  from  the  County  Court  of  Saint  John. 
The  action  was  brought  to  recover  $87.49,  the  amount  of  a  bill 
of  exchange  drawn  by  J,  Pellerin  et  fiU  and  accepted  by  the 
respondent  (defendant  below)  and  endorsed  by  drawers  to  the 
appellant  (plaintiff  below).  The  plaintiff  was  a  practicing 
attorney  of  the  Supreme  Court  and  the  defendant  a  resident  of 
the  City  of  Saint  John.  On  the  trial  the  defendant's  counsel 
moved  for  a  non-suit  on  the  ground  that  the  County  Court  had 
no  jurisdiction,  inasmuch  as  the  City  Court  of  Saint  John  had 
jurisdiction.  On  the  application  of  the  plaintiff  the  writ  of 
summons  was  then  amended  by  adding  to  the  plaintiff's  name 
the  words:  "  Barrister  and  Attorney  of  the  Supreme  Court." 
The  verdict  was  entered  for  the  plaintiff  with  leave  reserved  to 
move  the  Judge  for  a  non-suit.  Subsequently  the  motion  was 
made  and  the  verdict  was  set  aside  and  a  judgment  of  non-suit 
entered. 

November  7, 1896.  Phinney^  Q.O.^  supported  appeal.  In  the 
City  Court  an  attorney  has  no  privilege  :  DesBrisay  v.  Baldwin 
(1);  Con.  Stat,  c.  51,  s.  8 ;  Acts  of  Assembly,  52  Vict.,  c.  27; 
Dahell  v.  BeU  (2);   Wright  v.  Skinner  (8) ;  Dyer  v.  Levi  (4). 

No  one  appeared  for  the  respondent. 

Cur  adv.  wdU 


(1)  3  Kerr  379.  (3)  4  Dow.  P.  C.  745. 

(2)  32  N.  B.  32.  (4)  4  Dow.  P.  C.  640. 


Digitized  by 


Google 


XXXnr.]  NEW    BEUNSWICK    BEPOBT8.  217 

The  following  judgments  were  now  delivered :  ^^' 

SiMOVDS 

Tuck  C.J.     This  is  an  appeal  from  the  County  Court  for  the    hallbtt. 
City  and  County  of  Saint  John.  TucTaj. 

The  action  is  upon  a  bill  of  exchange  for  $87.49,  indorsee 
i^inst  acceptor.  The  plea  was  the  general  issue,  and  the 
plaintiff  had  a  verdict  for  fl48.84,  with  leave  reserved  to  move 
for  a  non-suit.  Subsequently,  after  argument,  the  Judge  of  the 
County  Court  ordered  a  non-suit.  This  is  an  appeal  from  that 
decision. 

At  the  time  the  plaintiff  was  allowed  to  amend  the  writ  by 
adding  after  his  name  the  words  "  Barrister  and  Attorney  of  the 
Supreme  Court."  The  amendment  was  asked  for  so  that  the 
plaintiff  might  claim  privilege  as  an  attorney  to  sue  in  the 
County  Court. 

Before  Judge  Forbes,  of  the  County  Court,  the  defendant's 
grounds  for  a  non-suit  were,  first,  that  the  Court  had  no 
jurisdiction  to  try  the  cause,  and,  second,  that  the  learned 
Judge  bad  no  power  to  amend  the  writ  by  adding  the  words 
"Barrister  and  Attorney  of  the  Supreme  Court." 

The  respondent  was  not  represented  by  counsel  at  the  argu- 
ment before  this  Court.  He  has  since,  however,  been  allowed 
to  hand  in  some  authorities. 

On  appeal  the  plaintiff's  counsel  argued  the  question  of 
jurisdiction,  and  contended  also,  that  an  attorney  of  the  Supreme 
Court  has  the  privilege  to  sue  in  the  County  Court. 

In  the  County  Court  Act,  c.  51,  s.  8,  Con.  Stat.,  it  is  provided 
"  that  the  County  Court  for  the  City  and  County  of  Saint  John 
shall  not  have  or  exercise  any  jurisdiction  in  any  cause  in  which 
the  City  Court  of  Saint  John  or  the  Town  of  Portland  Civil 
Court  have  jurisdiction." 

But  it  is  said  that,  inasmuch  as  the  Union  of  Cities  of  Saint 
John  and  Portland  Act,  62  Vict.,  c.  27,  provides  for  a  new 
Court,  to  be  called  the  "City  Court  of  Saint  John,"  and 
abolishes  the  then  existing  City  of  Portland  Civil  Court,  and 
the  former  City  Court  of  Saint  John,  that  section  8  of  the 
County  Court  Act  does  not  apply  to  the  present  City  Court  of 
Saint  John.  I  differ  entirely  from  this  proposition.  I  think 
the  words  of  the  County  Court  Act  apply  as  forcibly  to  the 
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1897.       present  City  Court  of  Saint  John  as  they  did  to  the  Court 
SIM0HD8     existing  before  the  Union  Act.     Whenever  there  should  be  a 
hallett.    City  Court  of  Saint   John,  no  matter  when   constituted  or 
Tuck  G.J.    authorized,  the  language  of  section  8,  chapter  51,  was  meant 
to  apply,  and  does  apply,  to  that  Court.    If  otherwise  there 
could  be  any  doubt  on  this  point,  it  is  removed  by  section  157 
of  the  "  Union  Act."     By  that  section  it  is  enacted  that  "  The 
provisions  of  the  charter  of  the  City  of  Saint  John,  now  exist- 
ing and  capable  of  taking  effect,  and  of  all  Acts  and  parts  of 
Acts  relating  to  the  City  of  Saint  John  or  the  local  government 
thereof,  or  to  any  part  of  the  City  of  Saint  John  not  inconsistent 
herewith  or  repugnant  hereto,  shall  extend,  apply  to  and  be 
in  force  within  the  territory  annexed  to  and  made  part  of  the 
City  of  Saint  John  under  this  Act,  and  to  the  whole  City  of 
Saint  John  as  extended  under  this  Act." 

Where  the  provisions  of  a  statute  are  incorporated  by  refer- 
ence in  another ;  where  one  statute  refers  to  another  for  the 
powers  given  or  rules  of  procedure  prescribed  by  the  former, 
the  statute  or  provision  referred  to  or  incorporated  becomes  a 
part  of  the  referring  or  incorporating  statute  ;  and  if  the  earlier 
statute  is  afterwards  repealed,  the  provisions  so  incorporated, 
the  powers  given  or  rules  of  procedure  prescribed  by  the  incoi^ 
porated  statute,  obviously  continue  in  force  so  far  as  they  form 
part  of  the  second  enactment:  see  Endlich  on  Stat.,  section  492, 
and  23  American  and  English  Encyclopsedia  of  Law,  pp.  285-6. 
In  Dahell  v.  Bell  (1)  it  was  never  suggested,  in  the  County 
Court  or  this  Court,  that  section  8  of  chapter  61  does  not  apply 
to  the  present  City  Court  of  Saint  John. 

The  plaintiff  here  sued  by  another  attorney,  and  in  the  writ 
declared  as  a  common  person.  At  the  trial  he  applied  to  amend 
the  writ  in  this  particular,  and  to  add  the  words  *^  Barrister  and 
Attorney  of  the  Supreme  Court."  The  amendment  was  allowed. 
Before  the  Uniformity  of  Process  Act,  in  England,  the  authori- 
ties are  clear  —  that  when  an  attorney  sues  as  a  common  person 
he  waives  his  privilege,  and  the  proceedings  are  governed  by 
the  ordinary  rules  of  practice.  In  Wright  v.  Skinner  (2), 
Parke  B.  says :     "  Before  the  Uniformity  of  Process  Act  an 

(1)  32  N.  B.  32.  (2)  4  Dow.  P.  C.  745. 
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attorney  had  the  power  of  suing  by  attachment  of  privilege ;  ^^' 
if,  therefore,  he  sued  as  a  common  person,  that  shewed  that  he  s™o^^ 
abandoned  his  privilege,  and  he  was  consequently  liable  to  pay  haixktt. 
costs  to  the  defendant  if  he  sued  in  the  Court  above  for  a  debt  Taek  c.j. 
recoverable  in  an  inferior  Court."  This  decision  is  followed 
by  Patterson  J.  in  Cutis  v.  Surridge  (1):  see  also  MorrUey 
V.  WaUon  (2).  Again,  the  authorities  are  to  the  eifect  that  an 
attorney,  by  employing  another  to  bring  an  action  for  him,  waives 
his  privilege.  In  Harringtan  v.  Page  (8),  at  p.  165,  Taunton  J. 
says :  ^^  The  question  here  is,  whether  the  person  has  discarded 
his  character  as  a  privileged  person  and  sues  as  a  common  per- 
son? By  employing  another  attorney  to  bring  the  action  he 
has  waived  his  privilege,  and  sues  here  as  a  common  person ; 
and  it  does  not  necessarily  follow  that  he  is  suing  for  work  and 
labour  done  in  his  character  of  an  attorney,  because,  being  an 
attorney,  he  brings  an  action  for  work  and  labour  done  by  him." 
In  the  present  case  Mr.  Simonds  has  not  even  the  excuse  of 
bringing  an  action  for  work  and  labour.  His  action  is  as 
indorsee  of  a  bill  of  exchange  drawn  abroad.  It  is  clear  that 
the  plaintiff  was  not  the  original  creditor.  In  Dowless  v. 
Tmnis  (4)  it  is  held  that  where  the  plaintiff,  being  an  attorney, 
does  not  sue  as  such,  but  appears  by  another  attorney,  he  loses 
his  privilege. 

I  incline  strongly  to  the  opinion  that  the  Judge  of  the 
County  Court  had  no  power  at  the  trial  to  amend  the  writ 
by  adding  the  words  above  named.  The  power  to  amend  is 
given  the  Judge  by  sections  42  and  48  of  chapter  51.  Section 
a  enacts  that  the  mode  of  proceeding  in  all  cases  not  therein 
provided  for  shall  be  according  to  the  practice  of  the  Supreme 
Court.  Section  48  seems  to  provide  for  the  only  case  where  an 
amendment  may  be  made  at  the  trial.  There  is  no  provision 
in  that  section  which  empowers  the  Judge  to  amend  a  writ  so 
as  to  enable  an  attorney  to  gain  a  privilege  which  he  had  waived 
by  suing  as  a  common  person.  He  should  have  applied  to  a 
Judge  at  Chambers  under  section  42. 


(1)  16  L.  J.  Q.  B.  2.  (3)  Dow.  P.  C.  164. 

(2)  7  B.  *  C.  684.  (4)  3  Dow.  P.  C.  707. 
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^^'  It  is  not  necessary  to  decide  the  point  in  this  case,  but  I  think 

smoHDB     j^  jg  x)pen  to  serious  question  whether  an  attorney  of  the  Supreme 

haliIett.    Court  carries  with  him  any  privilege  when  practicing  in  the 

Tuck  C.J.    County  Courts,     Permission  to  practice  in  the  County  Courts 

is  given  to  attorneys  of  the  Supreme  Court  by  the  sixth  section 

of  the  Act,  but  nothing  is   any  where   said  about   privilege. 

Moreover,  if  the  plaintiff  ever  had  any  privilege  in  the  County 

Court,  he  lost  it  by  the  way  in  which  he  brought  his  action ; 

and  I  am  glad  of  it,  for  the  suit  should  have  been  commenced 

in  the  City  Court  of  Saint  John.    It  seems  to  have  been  brought 

in  the  County  Court  for  no  other  purpose  than  costs. 

The  appeal  must  be  dismissed  with  costs. 

Barker  J.  This  is  an  appeal  from  the  County  Court  of 
Saint  John.  The  present  appellant,  as  plaintiff  in  the  Court 
below,  brought  this  action  against  the  respondent  for  the 
recovery  of  the  amount  of  a  draft  accepted  by  him  for  $87.49, 
and  recovered  a  verdict.  The  respondent,  it  appears,  was  a 
resident  of  the  City  of  Saint  John,  and  on  this  fact  being 
proved  in  the  trial  a  motion  for  a  non-suit  was  made  on  the 
ground  that  the  Court  in  such  a  case  had  no  jurisdiction.  The 
appellant  is  a  practicing  attorney  of  this  Court,  and  when  the 
objection  to  the  jurisdiction  was  taken  the  Judge,  on  his  appli- 
cation, directed  an  amendment  of  the  writ  of  summons  by 
adding  to  the  appellant's  name  the  following  words  of  descrip- 
tion :  "  Barrister  and  Attorney  of  the  Supreme  Court."  In 
pursuance  to  leave  reserved  at  the  trial,  the  Judge  of  the  County 
Court,  after  hearing  the  parties,  set  aside  the  plaintiff's  verdict 
and  entered  a  judgment  of  non-suit,  being  of  opinion  that  the 
Court  had  no  jurisdiction..  The  plaintiff's  contention  is  (1) 
that  as  an  attorney  of  this  Court  he  is  privileged  to  bring  his 
action  in  the  County  Court,  even  though  the  defendant  was  a 
resident  of  the  City  of  Saint  John  and  the  action  could  not  be 
maintained  by  a  common  person ;  and  (2)  that  section  8  of 
chapter  51,  Con.  Stat,  (the  County  Court  Act),  by  which  the 
jurisdiction  of  the  County  Court  is  excluded  in  cases  where 
the  City  Court  of  Saint  John  has  jurisdiction,  has  no  application 
to  the  present  City  Court  as  established  by  the  Act  52  Vict., 
c.  27,  by  which  the  Cities  of  Saint  John  and  Portland  were 


Digitized  by 


Google 


XXXIV.] 


NEW    BEUN8WICK    REPOBTS. 


221 


united  in  one  city.     Other  points  were  raised  in  the  Court  _ 
below,  bat  they  were  not  argued  before  us,  and  no  notice  need 
be  taken  of  them. 

I  think  the  objection  to  the  jurisdiction  can  be  raised  on  the 
pleadings  in  this  case,  and  the  point  is  therefore  properly  up 
for  discussion.  In  my  opinion  there  is  nothing  whatever  in  the 
appellant's  contention.  I  should  not  feel  very  anxious  to  extend 
a  privilege  which  never  had  much  to  recommend  it,  and  had  its 
origin  under  conditions  which  have  largely  disappeared.  That 
the  privilege  of  attorneys  of  this  Court  to  sue  and  be  sued  in  their 
own  Court  existed  was  virtually  recognized  by  this  Court  in 
Bedrimy  v.  Baldwin  (1),  and,  although  many  modifications  of 
the  law  have  taken  place  since  that  case  was  decided  in  1847, 
I  am  not  prepared  to  say,  and  it  is  altogether  unnecessary  for 
the  decision  of  this  case  to  say  that  no  such  privilege  exists  at 
the  present  day.  The  privilege  of  the  attorney  when  suing  as 
plaintiff  entitled  him  to  sue  in  his  own  Court  and  lay  his  venue 
in  personal  actions  in  York.  It  never  was  more  than  a  mere 
privilege,  supposed  to  be  in  the  interests  of  the  attorney's  clients. 
It  could  be  waived :  it  had  nothing  whatever  to  do  with  the 
jurisdiction  of  the  Court.  No  one  ever  heard  of  an  attorney 
having  a  privilege  of  suing  in  a  Court  which  had  no  jurisdiction 
over  the  subject-matter.  The  County  Court  is  a  statutory 
Court  with  a  statutory  and  limited  jurisdiction.  This  appellant 
is  not  an  attorney  of  the  County  Court  of  Saint  John.  BU 
Court  is  the  Supreme  Court,  on  whose  roll  he  is — the  Court 
which  admitted  him,  and  which  alone  has  the  power  to  suspend 
him  or  strike  his  name  off  the  roll.  It  was  contended  that 
because  section  6  of  the  County  Court  Act  (c.  51,  Con.  Stat.) 
authorized  attorneys  of  this  Court  to  practice  in  the  County 
Courts,  they  therefore  became  attorneys  of  the  County  Courts, 
and  thereby  obtained  some  privilege.  This  is  altogether 
erroneous.  The  County  Courts  have  no  roll  of  attorneys ;  they 
have  no  Bar,  and  they  admit  no  one  to  practice.  An  attorney 
of  this  Court  has  a  similar  privilege  of  practicing  in  the  Supreme 
Court  of  Canada,  the  Exchequer  Court  of  Canada,  and  other 
Courts ;  but  it  is  only  by  virtue  of  his  being  an  attorney  of  this 
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(1)  3  Kerr  379. 
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V* 

Hallstt. 
Barker  J. 


__  Court — which  is  his  Court  in  the  sense  in  which  the  term  is 
used  when  speaking  of  his  privilege.  In  Lay  v.  Ward  (1) 
the  attorney  signed  the  roll  in  the  Mayor's  Court,  and  thus 
became  a  solicitor  of  that  Court.  The  point  might  involve 
further  consideration  if  this  action  had  been  brought  in  the 
Supreme  Court,  for  it  certainly  has  jurisdiction,  and  the  only 
point  which  could  come  up  would  be  one  of  costs,  and  Blair 
V.  Msler  (2)  is  an  authority  for  saying  he  would  be  there,  like 
any  one  else.  But  here  the  County  Court  is  absolutely  without 
jurisdiction,  if  section  8  of  the  County  Court  Act  applies ;  and 
in  that  case,  of  what  possible  avail  any  privilege  can  be  I  cannot 
see.  The  privilege  given  to  attorneys  to  practice  confers  no 
privilege  as  suitors,  and  can  only  apply  to  cases  over  which  the 
Court  has  jurisdiction. 

In  the  second  point,  however,  it  is  alleged  that  the  jurisdiction 
of  the  County  Court  is  not  limited  as  section  8  provides.  By 
the  Union  Act  (62  Vict.,  c.  27),  already  referred  to,  a  new  City 
Court  of  Saint  John  is  established,  with  an  increased  jurisdic- 
tion territorially,  and  the  two  Courts  mentioned  in  section  8  of 
the  County  Court  Act  were  fused  into  one  under  the  name  of 
the  City  Court  of  Saint  John,  and  the  previous  Acts  by  which 
these  two  Courts  were  established  and  then  existed  were  then 
repealed.  In  other  words:  while  by  section  8  of  the  County 
Court  Act  the  County  Court  of  Saint  John  had  no  jurisdiction 
in  cases  where  the  City  Court,  as  then  known,  had,  the  present 
City  Court  is  a  new  creation,  though  by  the  same  name,  and  to 
it  section  8  has  no  reference  whatever  and  no  application.  I 
do  not  agree  in  this  view.  The  clauses  in  the  Union  Act 
referring  to  the  City  Court  are  but  re-enactments  of  statutes 
then  existing.  It  is  impossible  to  suppose  that  the  Legislature 
had  any  intention  of  thus  increasing  the  jurisdiction  of  the 
County  Court  of  Saint  John.  An  Act  of  Parliament,  until 
repealed,  must  always  be  considered  as  speaking  and  operative 
upon  any  subject-matter  within  its  purview,  unless  a  clear 
intention  to  the  contrary  is  apparent  from  the  Act  itself: 
Morisse  v.  Hie  Royal  British  Bank  (8). 


(1)  17  Q.  B.  D.  703. 


(2)  21  Q.  B.  D.  185. 


(3)  3  Jur.  N.  S.  137. 


Digitized  by 


Google 


XXXIV.] 


NEW    BEUNSWICK    BEP0BT8. 


223 


In  my  opinion  section  8  of  the  County  Court  Act  has  pre- . 
cisely  the  same  application  to  the  present  City  Court  as  it  had 
to  the  old  one,  and  the  jurisdiction  of  the  County  Court  is 
as  limited  now  as  before  the  Union  Act  was  passed. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Hanenoton,    Landry  and  Van  Wart  J  J.   agreed    with 
Barker  J. 

Appeal  dismissed  with  costs. 


tan. 


SIMOVDS 
V, 

Haluett. 
Barker  J. 
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Ftbruaryt, 


LONG   V.    THE   PHCENLX   INSURANCE   COMPANY. 

Pleading  —  Fire  Insurance  Policy  —  Incorporation  of  terms  of 
expired  Policy  in  new  Policy  —  Construction  of  Plea  —  Conceal' 
tnerit  of  material  fotct  —  Averment  that  fact  concealed  toas  material 
—  Concealment  by  assured  that  a  judgment  uxis  ofUstanding  against 
him  —  General  averment  of  change  in  risk  unthout  any  aUegalion 
of  fact 

A  policy  of  fire  insarance  in  the  A  company  was  iasued  to  the  plaintiff  upon  an 
apptication  in  which  it  was  stated  by  him  that  there  was  no  judgment  or 
seizure  against  him  at  the  time  of  the  making  of  said  policy.  On  the  expiry  of 
the  policy  the  plaintiff  took  out  a  policy  in  the  defendant  company,  in  which 
it  was  stipulated  to  be  a  condition  precedent  to  its  issue  that  it  was  based  upon 
the  representations  and  warranties  contained  in  the  application  upon  which  the 
policy  in  the  A  company  was  issued.  Between  the  issue  and  expiry  of  the 
first  named  policy  a  judgment  was  recovered  against  the  plaintiff  and  execu- 
tion issued.  This  fact  the  plaintiff  did  not  disclose  to  the  defendant  com- 
pany: 

Beld,  per  Van  Wart  J.,  Tuck  C.J.  and  Barker  J.  expressing  no  opinion,  that 
the  representation  by  the  plaintiff  was  not  limited  in  its  application  to  the 
circumstances  at  the  date  of  the  policy  of  the  A  company,  but  applied  to  the 
circumstances  at  the  date  of  the  policy  of  the  defendant  company. 

7o  the  declaration  on  a  policy  of  fire  insurance,  dated  in  1893,  issued  by  the 
defendant  company,  it  was  pleaded  that  it  was  made  a  condition  precedent  to 
^ts  issue  that  it  was  based  on  the  written  representations  and  warranties 
contained  in  the  application  upon  which  a  policy  in  the  A  company  was 
issued,  and  although  in  said  application  the  plaintiff  represented  that  there 
vas  no  judgment  or  seizure  against  him  at  the  time  of  the  making  of  the  said 
policy  of  inanrance  mentioned  in  said  first  count  and  before  the  said  property 
^os  burnt,  damaged  or  destroyed  by  fire,  as  alleged  in  said  first  count,  there 
^'^  ^  judgment  against  the  plaintiff  signed  on  the  I5th  day  of  June,  1891, 
^°^  execution  for  the  amount  of  said  judgment  was  in  the  hands  of  the 

^^enit  ^^  {^  ^{qiq  f}^Q  property  insured  was  burnt,  and  also  at  the  time  the 
''^iant's  policy  was  issued. 
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1897.         Held,  per  Tuck  C.J.  and  Barkeu  J.,  that  the.  plea  waa  bad,  as  it  did  not 

Long  allege  that  there  was  a  representation  at  the  time  the  policy  declared  on  was 

V*  issued  that  there  was  no  judgment  against  the  plaintiff,  and,  per  Tuck  C.  J., 

The  Puomz      ^^^  -^  ^^^  absence  of  the  date  of  the  application  to  the  A  company  there 

CoMPAiTT.         ^^  ^^  evidence  that  the  judgment  against  plaintiff  was  not  obtained  sabse- 

quently  to  the  date  of  the  application. 

To  the  above  declaration  the  defendant  company  pleaded  that  the  policy  was 
subject  to  a  condition  endorsed  upon  it  that  it  should  be  void  if  any  material 
fact  or  circumstance,  stated  in  writing  or  otherwise,  had  not  been  correctly 
represented  by  the  assured,  or  if  any  fact  material  to  the  risk  had  been  with- 
held, and  that  the  plaintiff  at  the  time  of  the  making  of  the  policy  withheld 
the  fact  that  said  judgment  had  been  signed  against  him. 
Held,  per  Tuck  C.J.,  Barker  and  Van  Wart  JJ.,  that  the  plea  was  bad,  it  not 

being  alleged  that  the  fact  withheld  was  material ;  and 
8embl€y  per  Tuck  C.J.,  that  the  fact  withheld  was  not  material. 
To  the  above  declaration  the  defendant  company  pleaded  that,  subsequently  to 
the  making  of  the  policy  there  was  a  change  in  the  risk  not  made  known  to 
the  defendants,  and  that  by  a  condition  of  the  policy,  if  the  occupancy, 
situation  or  circumstances  affecting  the  risk  should,  with  the  knowledge, 
advice,  agency  or  consent  of  the  assured,  be  so  altered  as  to  cause  an  increase 
of  the  risk,  then  the  policy  should  become  void. 
Held,  per  Tuck  C.  J.,  Barker  and  Van  Wart  JJ.,  that  the  plea  was  bad  for 
not  alleging  what  the  change  in  the  risk  was. 

Declabation:  William  Long,  by  etc.,  sues  the  Phoenix 
InsuraDce  Company,  for  that,  by  a  policy  of  insurance  bearing 
date  the  first  day  of  January,  A.D.  1898,  made  by  the  defendant 
and  countersigned  by  Knowlton  &  Gilchrist,  the  general  agents 
of  said  company  at  Saint  John,  New  Brunswick,  the  said  Phoenix 
Insurance  Company,  in  consideration  of  the  sum  of  $6  to  them 
paid  by  the  said  plaintiff^  who  is  named  in  said  policy  as  ^^  the 
insured,"  the  receipt  whereof  was  in  said  policy  acknowledged 
by  the  said  company,  did  insure  the  said  plaintiff  to  the  amount 
of  $400,  ^^  $225  on  one  and  a  half-story  framed,  shingle  roof 
building  situate  on  the  north  side  of  Shepody  Road,  parish  of 
Hammond,  Kings  County,  N.  B.,  occupied  as  dwelling ;  $175 
on  frame  barn,  situate  near  said  dwelling,"  from  the  1st  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-three,  at  noon,  to  the  first  day  of  January  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six^  at 
noon,  while  located  as  described  in  said  policy,  and  not  else- 
where, against  all  such  immediate  loss  or  damage  not  exceeding 
the  sum  insured  nor  the  interest  of  the  assured,  except  as 
provided  thereafter  in  said  policy  as  might  occur  from  fire 
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originating  froni  any  cause  except,  etc. ;   the  amount  of  said        ^^' 
loss  or  damage  to  be  estimated  according  to  the  actual  o^ish       ^"^ 
value  of  the  insured  property  at  the  time  of  the  fire,  but  not  to  thkPh<ekix 
include  loss  or  damage  caused  by  lightning,  cyclones  or  wind  ^qmpawy? 
storms  or  explosions  of  any  kind,  unless  fire   ensues,  and  then 
to  include  that  caused  by  fire  only,  and  to  be  paid  to  the  assured 
or  to  the  assured's  legal  representative  sixty  days  after  due 
notice  and  satisfactory  proof  of  the  same  has  been  received  at 
the  office  of  the  said  Phcenix  Insurance  Company,  in  accordance 
with  the  terms  of  said  policy  and  which  are  mentioned  there- 
after in  said  policy  and  subject  to  the  following  terms  and 
conditions  which  are  contained  in  said  policy,  that  is  to  say: 

Here  follow  the  conditions  and  terms  of  the  policy,  out  of 
which  the  following,  being  alone  material,  need  be  recited  : 

"  It  is  hereby  understood  and  agreed,  and  it  is  a  condition 
"  precedent  to  the  issue  of  this  policy,  that  this  policy  is  based 
^^upon  the  written  representations,  warranties,  and  diagrams 
"  contained  in  the  application  upon  which  Policy  No.  30021  of 
"  the  Glasgow  &  London  Insurance  Company  was  issued." 

"  This  policy  shall  be  void  in  the  following  instances  unless 
"consent  is  endorsed  by  the  company  hereon,  viz.:  If  any 
"  material  fact  or  circumstance,  stated  in  writing  or  otherwise, 
**  has  not  been  correctly  represented  by  the  assured,  or  if  any 
"  fsMjt  material  to  the  risk  has  been  withheld,  or  if 'there  is  any 
"oYer-valuation  of  the  property  insured,  or  if  the  insured  now 
"has  or  shall  hereafter  make  any  other  insurance  (whether 
"  valid  or  not)  on  the  said  property  or  any  part  thereof,  or  if 

said  property  shall  be  removed  (except  that  if  such  removal 
"  shall  be  necessary  for  the  preservation  of  the  property  from 
"  fire  this  policy  shall  be  valid  without  such  assent  for  five  days 
"  thereafter),  or  if  the  occupancy,  situation,  or  circumstances 
"affecting  the  risk  shall,  by  or  with  the  knowledge,  advice, 
"  agency,  or  consent  of  the  assured,  be  so  altered  as  to  cause  an 
"increase  of  such  risk,  or  if  at  the  time  of  any  renewal  of  this 
"  policy  there  has  been  any  change  in  the  risk,  either  within 
"  itself  or  otherwise  not  then  made  known  to  the  company  by 
"  the  assured,  or  if  the  said  property  shall  be  sold,  or  this  policy 
"  assigned,  or  if  the  title  or  possession  of  the  property  or  any 
"part  thereof  is  transferred  or  changed  (other  than  by  succes- 
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^^'        **  sion  by  reason  of  death  of  the  assured),  whether  by  legal 

Long       « process,  judicial  decree,  voluntary  transfer,  conveyance  or 

The  ph<enix  ^^  Otherwise,  or  if  the  assured  is  not  the  unconditional  and  sole 

Company"    "  owner  of  the  property,  or  if  the  interest  of  the  assured  either 

"  as  owner  or  otherwise  be  not  truly  and  fully  stated  in  this 

^^  policy,  or  if  the  premises  hereby  insured  shall  become  vacant 

^^  or  unoccupied  and  so  remain  vacant  or  unoccupied  for  more 

^^  than  thirty  days,  or  if  the  building  stands  on  leased  land,  or 

^^  if  the  premium  be  unpaid,  or  if  the  assured  shall  make  any 

^^  attempt  to  defraud  the  company  either  before  or  after  loss ; 

''if  an   application,   survey,  plan,  or  description  of  the  pro- 

"  perty  herein  insured  is   referred   to    in    this  policy,  such 

'^  application,  survey,  plan,  or  description,  shall  be  considered 

"  a  part  of  this  contract,  and  a  warranty  by  the  assured." 

And  the  plaintiff,  at  the  time  of  making  said  policy,  and 
thence  and  until  and  at  the  time  of  the  damage  and  loss  herein- 
after mentioned  was  interested  in  the  above  described  property 
so  insured  as  aforesaid  to  the  amount  so  insured  thereon,  and  after 
the  making  of  the  said  policy  and  whilst  it  was  in  force,  to  wit, 
on  the  twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five,  the  said  property  so 
insured  as  aforesaid  was  burned,  damaged  and  destroyed  by  fire, 
whereby  the  plaintiff  suffered  damage  and  loss  on  the  said  pro- 
perty so  insured  as  aforesaid  to  the  amount  so  insured  thereon 
as  aforesaid;  and  all  conditions  were  fulfilled  and  all  things 
happened  and  all  times  elapsed  necessary  to  enable  the  plaintiff 
to  maintain  this  action,  and  nothing  happened  or  was  done  to 
prevent  him  from  maintaining  the  same,  yet  the  plaintiff  has 
not  been  paid  by  the  said  company  the  amount  of  the  said  sum 
so  insured  as  aforesaid,  and  the  same  remains  wholly  unpaid. 

And  also  for  that,  by  a  certain  other  policy  of  insurance, 
bearing  date  the  fourteenth  day  of  February,  A.D.  1893,  made  by 
the  defendants  and  countersigned  by  Knowlton  &  Gilchrist,  the 
general  agents  of  the  said  company  at  Saint  John,  N.  B.,  the 
said  Phoenix  Insurance  Company,  in  consideration  of  the  sum  of 
$6  to  them  paid  by  the  said  plaintiff*,  who  is  named  in  said  policy 
as  "the  insured,"  the  receipt  whereof  was  in  said  policy 
acknowledged  by  the  said  company,  did  insure  the  said  plaintiff 
the  amount  of  $400  —  $225  on  the  frame  shingle  roof  building, 
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situate  on  the  north  side  of  the  Shepody  Road,  parish  of  Ham-  ^^- 
mend.  Kings  County,  N.  B.,  occupied  as  dwelling  only ;  filOO  ^^® 
on  ordinary  contents  of  said  dwelling  only  while  contained  THEPnrarx 
therein  ;  f 75  on  frame  barn,  situate  about  150  feet  from  above  ^«^*^<^'^ 
described  dwelling,  from  the  fourteenth  day  of  February,  in  the 
year  one  thousand  eight  hundred  and  ninety-three,  at  noon,  to 
the  fourteenth  day  of  February,  in  the  year  one  thousand  eight 
hundred  and  ninety-six,  at  noon,  while  located  and  contained  as 
described  herein,  and  not  elsewhere,  against  all  such  immediate 
loss  or  damage  not  exceeding  the  sum  insured  nor  the  interest  of 
the  assured,  except  as  hereinafter  provided  as  may  occur  from  fire 
originating  from  any  cause  except,  etc.;  the  amount  of  said  loss 
or  damage  to  be  estimated  according  to  the  actual  cash  value  of 
the  insured  property  at  the  time  of  the  fire,  but  not  to  include 
loss  or  damage  caused  by  lightning,  cyclones,  or  wind  storms 
or  explosions  of  any  kind,  unless  fire  ensues,  and  then  to  include 
that  caused  by  fire  only,  and  to  be  paid  to  the  assured  or  to  the 
aasured's  legal  representatives  sixty  days  after  due  notice  and 
satis&ctory  proof  of  the  same  have  been  received  at  the  office 
of  the  said  Phoenix  Insurance  Company,  in  accordance  with  the 
terms  of  the  policy  thereinafter  mentioned,  and  subject  to  the 
following  terms  and  conditions,  which  are  contained  in  said 
last-mentioned  policy,  that  is  to  say : 

Here  follow  the  conditions  and  terms  of  the  policy,  out  of 
which  the  following  are  alone  material : 

"•  It  is  hereby  understood  and  agreed,  and  it  is  a  condition 
precedent  to  the  issue  of  this  policy,  that  this  policy  is  based 
upon  the  written  representations,  warranties  and  diagrams 
contained  in  the  application  upon  which  Policy  No.  105809  of 
the  Glasgow  &  London  Insurance  Company  was  issued." 

^^  This  policy  shall  be  void  in  the  following  instances  unless 
^^ consent  is  endorsed  by  the  company  hereon,  viz.:  If  any 
^^  material  fact  or  circumstance,  stated  in  writing  or  otherwise, 
**  has  not  been  correctly  represented  by  the  assured,  or  if  any 
"'  fact  material  to  the  risk  has  been  withheld,  or  if  there  is  any 
"  OYer-valuation  of  the  property  insured,  or  if  the  insured  now 
"has  or  shall  hereafter  make  any  other  insurance  (whether 
"valid  or  not)  on  the  said  property,  or  any  part  thereof,  or  if 
"said  property  shall  be  removed  (except  that  if  such  removal 
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. "  shall  be  necessary  for  the  preservation  of  the  property  from 
"  fire,  this  policy  shall  be  valid  without  such  assent  for  five  days 
thk  Phoenix  "  thereafter),  or  if  the  occupancy,  situation,  or  circumstances 
comJ^y?  "  affecting  the  risk  shall,  by  or  with  the  knowledge,  advice, 
**  agency,  or  consent  of  the  assured,  be  so  altered  as  to  cause  an 
"  increase  of  such  risk,  or  if  at  the  time  of  any  renewal  of  this 
"  policy  there  has  been  any  change  in  the  risk,  either  within 
"  itself  or  otherwise,  not  then  made  known  to  the  company  by 
^^  the  assured,  or  if  the  said  property  shall  be  sold  or  this  policy 
"  assigned,  or  if  the  title  or  possession  of  the  property,  or  any 
^^  part  thereof,  is  transferred  or  changed  (other  than  succession 
"  by  reason  of  death  of  the  assured),  whether  by  legal  process, 
"  judicial  decree,  voluntary  transfer,  conveyance,  or  otherwise, 
^^  or  if  the  assured  is  not  the  unconditional  and  sole  owner  of 
"  the  property,  or  if  the  interest  of  the  assured,  either  as  owner 
"  or  otherwise,  be  not  truly  and  fully  stated  in  this  policy,  or  if 
"  the  premises  hereby  insured  shall  become  vacant  or  unoccupied 
"  and  so  remain  vacant  or  unoccupied  for  more  than  thirty  days, 
**  or  if  the  building  stands  on  leased  land,  or  if  the  premium  be 
"  unpaid  ;  if  an  application,  survey,  plan,  or  description  of  the 
"  property  herein  insured  is  referred  to  in  this  policy,  such 
"  application,  survey,  plan,  or  description  shall  be  considered  a 
"  part  of  this  contract  and  a  warranty  by  the  assured." 

And  the  plaintiff,  at  the  time  of  the  making  of  the  said  policy, 
and  thence  until  and  at  the  time  of  the  damage  and  loss  herein- 
after mentioned,  was  interested  in  the  above  described  property 
so  insured  as  aforesaid  to  the  amount  so  insured  thereon, 
and  after  the  making  of  the  said  policy,  and  whilst  it  was  in 
force,  to  wit,  on  the  twenty-fifth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-five,  the  said  pro- 
perty so  insured  as  aforesaid  was  burned,  damaged  and  destroyed 
by  fire,  whereby  the  plaintiff  suffered  damage  and  loss  on  the. 
said  property  so  insured  as  aforesaid  to  the  amount  so  insured 
thereof  as  aforesaid ;  and  all  conditions  were  fulfilled  and  all 
things  happened  and  all  times  elapsed  necessary  to  entitle  the 
plaintiff  to  maintain  this  action,  and  nothing  happened  or  was 
done  to  prevent  him  from  maintaining  the  same;  yet  the 
plaintiff  has  not  been  paid  by  the  said  company  the  amount  of 
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the  said  damage  and  loss  to   the  amount  of  the  said  sum        ^^' 
so  insured  as  aforesaid,  and  the  same  remain  wholly  unpaid.       ^"^ 
And  the  plaintiff  claims  one  thousand  dollars.  thk  Tn<KVJx 

IVSUKXVCK 

Pleas  :  1.  The  defendants,  by,  etc.,  their  attorney,  as  to  the 
first  count  of  the  plaintiff's  declaration,  say  that  the  said  policy 
of  insurance  mentioned  in  the  said  first  count  of  said  declaration, 
was  made  in  writing,  subject  to  certain  conditions  then  agreed 
on  by  and  between  the  plaintiff  and  defendants,  and  contained 
in  and  indorsed  on  said  policy  of  insurance ;  that  is  to  say :  ^^It 
is  hereby  understood  and  agreed  that  it  is  a  condition  precedent 
to  the  issue  of  this  policy  that  this  policy  is  based  upon  the 
written  representations,  warranties  and  diagrams  contained  in 
the  application  upon  which  Policy  No.  30021  of  the  Glasgow 
&  London  Insurance  Company  was  issued,"  and  although  in 
said  application  upon  which  Policy  No.  30021  of  the  Glasgow 
&  London  Insurance  Company  was  issued,  the  said  plaintiff 
represented  that  there  was  no  judgment  or  seizure  against  him 
at  the  time  of  the  making  of  said  policy  of  insurance  mentioned 
in  said  first  count  and  before  the  said  property  insured  Was 
burnt,  damaged  and  destroyed  by  fire  as  alleged  in  said  first 
count  of  said  declaration,  there  was  a  judgment  for  $855.27 
gainst  the  said  plaintiff  in  favor  of  one  George  W.  Fowler, 
which  said  judgment  was  signed  on  the  fifteenth  day  of  June, 
A.D.  1891,  and  an  execution  for  the  amount  of  said  judgment 
was  in  the  hands  of  the  sheriff  of  Kings  County  (in  which  said 
county  the  said  insured  property  was  situate)  at  the  time  the 
said  property  insured  was  burnt,  damaged  or  destroyed  by  fire, 
and  also  at  the  time  the  said  defendants'  policy  was  issued. 

2.  And  for  a  second  plea  the  defendants,  as  to  the  first 
count  in  said  declaration,  say  that  the  said  policy  of  insurance 
was  made  in  writing,  subject  to  certain  conditions  then  agreed 
on  by  and  between  the  plaintiff  and  defendant,  and  contained 
and  endorsed  on  the  said  policy  of  insurance ;  that  is  to  say : 
"This  policy  shall  be  void  in  the  following  instances  unless 
consent  is  endorsed  by  the  company  hereon,  viz.:  if  any  material 
fact  or  circumstance,  stated  in  writing  or  otherwise,  has  not 
been  correctly  represented  by  the  assured,  or  if  any  fact  material 
to  the  risk  has  been  withheld,  or  if  there  is  any  over-valuation 
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^^'  of  the  property  insured,  or  if  the  insured  now  has  or  shall  here- 
^^^  after  make  any  other  insurance  (whether  valid  or  not)  on  the 
THE  PH<Binx  said  property  or  any  part  thereof,  or  if  said  property  shall  be 
com^y"  removed  (except  that  if  such  removal  shall  be  necessary  for  the 
preservation  of  the  property  from  fire,  this  policy  shall  be  valid 
without  such  assent  for  five  days  thereafter),  or  if  the  occupancy, 
situation,  or  circumstances  affecting  the  risk  shall  by  or  with 
the  knowledge,  advice,  agency  or  consent  of  the  assured  be  so 
altered  as  to  cause  an  increase  of  such  risk,  or  if  at  the  time  of 
any  renewal  of  this  policy  there  has  been  any  change  in  the 
risk,  either  within  itself  or  otherwise,  not  then  made  known  to 
the  company  by  the  assured,  or  if  the  said  property  shall  be 
sold,  or  this  policy  assigned,  or  if  the  title  or  possession  of  the 
property  or  any  part  thereof,  is  transferred  or  changed  (other 
than  by  succession  by  reason  of  death  of  the  assured),  whether 
by  legal  process,  judicial  decree,  voluntary  transfer,  conveyance, 
or  otherwise,  or  if  the  assured  is  not  the  unconditional  and  sole 
owner  of  the  property,  or  if  the  interest  of  the  assured,  either 
as  owner  or  otherwise,  be  not  truly  and  fully  stated  in  this 
policy,  or  if  the  premises  hereby  insured  shall  become  vacant  or 
unoccupied,  and  so  remain  vacant  or  unoccupied  for  more  than 
thirty  days,  or  if  the  building  stands  on  leased  land,  or  if  the 
premium  be  unpaid,  or  if  it  be  a  manufacturing  establishment, 
running  in  whole  or  in  part  extra  time  (except  that  such  estab- 
lishment may  run  extra  hours  not  later  than  ten  o'clock,  p.h.)9 
or  if  such  establishment  shall  cease  to  be  operated,  or  if  the 
assured  shall  make  any  attempt  to  defraud  the  company,  either 
before  or  after  loss,  or  if  articles  subject  to  legal  restriction 
shall  be  kept  in  quantities  or  manner  different  from  those 
allowed  or  prescribed  by  law,  or  if  gunpowder  exceeding  in 
quantity  twenty-five  pounds,  or  phosphorus,  saltpetre,  benzine, 
varnish,  benzole,  gasoline,  spirit  gas,  rubber  cement,  nitro- 
glycerine, oily  waste,  fireworks,  petroleum,  naptha,  or  other 
chemical  oils,  or  burning  fluids  shall  be  kept  or  used  by  the 
assured  on  the  premises  insured  except  that  what  is  known  as 
refined  petroleum,  kerosene  or  coal  oil,  may  be  kept  for  sale  in 
quantities  not  exceeding  five  barrels,  and  may  be  used  for 
lighting,  but  not  to  exceed  one  barrel  shall  be  kept  for  that 
purpose,"  and  the  plaintiff  at  the  time  of  the  making  of  said 
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policy  of  insurance  withheld  the  fact  that  said  judgment  had       ^^' 
been  signed  against  the  said  plaintiff.  ^^^ 

3.    And  for  the  third  plea  the  defendants,  as  to  the  said  first  ^h"  phcknix 

*  INSU&AXCE 

count  of  said  declaration,  say  that  the  said  policy  of  insurance  compact. 
was  made  in  writing,  subject  to  certain  conditions  then  agreed 
on  by  and  between  the  plaintiff  and  defendants,  and  contained 
in  and  endorsed  on  the  said  policy  of  insurance,  that  is  to  say : 
subject  to  the  conditions  mentioned  and  set  out  in  the  second 
plea  above  written,  and  that  there  was  subsequently  a  change 
in  said  risk  which  was  not  made  known  to  the  defendants  by 
the  assured. 

9.  And  for  a  ninth  plea  the  defendants,  to  the  second  count 
in  said  declaration,  say  that  the  said  policy  of  insurance  men- 
tioned in  the  said  second  count  of  said  declaration,  was  made 
in  writing,  subject  to  certain  conditions  then  agreed  on  by  and 
between  the  plaintiff  and  defendants,  and  contained  in  and 
indorsed  on  said  policy  of  insurance,  that  is  to  say :  ^^  It  is 
hereby  understood  and  agreed,  and  it  is  a  condition  precedent 
to  the  issue  of  this  policy  that  this  policy  is  based  on  the  written 
representations,  warranties  and  diagrams  contained  in  the  applica- 
tion upon  which  Policy  No.  105809  of  the  Glasgow  &  London  In- 
surance Company  was  issued,''  and  although  in  said  application 
upon  which  said  Policy  No.  105809  of  the  Glasgow  &  London 
Insurance  Company  was  issued,  the  said*  plaintiff  represented 
that  there  was  no  judgment  or  seizure  against  him  at  the  time 
of  the  making  of  said  policy  of  insurance  mentioned  in  said 
second  count  and  before  the  said  property  insured  was  burnt, 
damaged  and  destroyed  by  fire  as  alleged  in  said  second  count 
of  said  declaration,  there  was  a  judgment  for  $855.27  against 
the  said  plaintiff  in  favor  of  one  George  W.  Fowler,  which  said 
judgment  was  signed  on  the  fifteenth  day  of  June,  A.D.  1891, 
and  an  execution  for  the  amount  of  said  judgment  was  in  the 
hands  of  the  sheriff  of  the  County  of  Kings  (in  which  said 
county  the  said  insured  property  was  situate),  at  the  time  the 
said  property  insured  was  burnt,  damaged  or  destroyed  by  fire, 
and  at  the  time  the  said  defendants'  policy  was  issued. 

10.  And  for  a  tenth  plea  the  defendants,  as  to  the  second 
count  in  said  declaration,  say  that  the  said  policy  of  insurance 
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^^'       was  made  in  writing,  subject  to  certain  conditions  then  agreed 
^^®       on  by  and  between  the  plaintiff  and  defendants,  and  contained 


V. 


The  PHosyix  in  and  indorsed  on  the  said  policy  of  insurance,  that  is  to  say 
coMVA^\\    subject  to  the  conditions  mentioned  and  set  out  in  the  second 
plea  above  written,  and  that  the  plaintiff  at  the  time  of  the 
making  of  said  policy  of  insurance  withheld  the  fact  that  said 
judgment  had  been  signed  against  the  said  plaintiff. 

11.  And  for  an  eleventh  plea  the  defendants,  as  to  the  said 
second  count  of  said  declaration,  say  that  the  said  policy  of 
insurance  was  made  in  writing,  subject  to  certain  conditions 
then  agreed  on  by  and  between  the  plaintiff  and  defendants, 
and  contained  in  and  indorsed  on  the  said  policy  of  insurance, 
that  is  to  say :  subject  to  the  conditions  mentioned  and  set  out 
in  the  second  plea  above-written,  and  that  there  was  subse- 
quently a  change  in  said  risk  which  was  not  made  known  to  the 
defendants  by  the  assured. 

November  10, 1896.  Wm.  Pv^Bley^  Q^C.^  and  Fowler  support 
demurrer  to  pleas.  The  grounds  of  demurrer  appear  fully  in 
the  judgments. 

0.  J.  Coster  contra. 


The  following  authorities  were  cited :  Heddick  v.  Saugeen 
Fire  Insurance  Co.  (1) ;  JIopMna  v.  Provincial  Insurance  Cb.(2); 
Mason  v.  Agricultural  Insurance  Co.  (8) ;  Steeves  v.  Sovereign 
Fire  Insurance  Co.  (4) ;  Sovereign  Fire  Insurance  Co.  v.  Peters 
(5^  ;  Sands  v.  Standard  Insurance  Co.  (6) ;  Caldwell  v.  Stadacona 
Fire  and  Life  Insurance  Co.  (7). 

Cur.  adv.  vult. 


(1)  15  Ont.  A.  R.  506.  (4)  4  P.  &  B.  .394. 

(2)  18  U.  C.  C.  P.  74.  (5)  12  Can.  S.  C.  R.  33. 

(3)  18  U.  C.  C.  P.  19.  (6)  26  (Ont.)  Ch,  113. 

(7)  11  Can.  S.  C.  R.  243. 
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The  following  judgmentB  were  now  delivered :  **"• 


Long 

V. 


Tuck  C.J.     This  is  an  action  on  two  policies  of  insurance,  ^^k  ]^cekix 
one  bearing  date  January  1, 1893,  and  the  other  February  14,    i»«uBAifCB 
1893,  each  for  the  sum  of  WOO,  S?j 

The  policies,  with  the  conditions,  are  set  out  in  the  declara-       •*  * 

tiOD. 

There  are  several  pleas,  and  the  plaintiff  has  demurred  to  the 
fiist,  second,  and  third,  and  the  ninth,  tenth,  and  eleventh  of 
them.  In  the  first  plea  the  defendants  say  that  the  policy  of 
insurance  mentioned  in  the  first  count  of  the  declaration  was 
made  in  writing,  subject  to  certain  conditions  then  agreed  on 
between  the  plaintiff  and  the  defendants,  and  contained  in  and 
endorsed  on  the  policy  of  insurance ;  that  is  to  say :  "  It  is 
hereby  understood  and  agreed  that  it  is  a  condition  precedent 
to  the  issue  of  this  policy  that  this  policy  is  based  on  the  written 
representations,  warranties,  and  diagrams  contained  in  the 
application  upon  which  Policy  No.  30021  of  the  Glasgow  & 
London  Insurance  Company  was  issued ;"  and  '^  although  in 
said  application  upon  which  Policy  No.  30021  of  the  Glasgow 
&  London  Insurance  Company  was  issued,  the  said  plaintiff 
represented  that  there  was  no  judgment  or  seizure  against  him 
at  the  time  of  the  making  of  the  said  policy  of  insurance  men- 
tioned in  said  first  count,  and  before  the  said  property  was 
burnt,  damaged  and  destroyed  by  fire  as  alleged  in  said  first 
count  of  said  declaration,  there  was  a  judgment  for  $855.27 
against  the  said  plaintiff  in  favor  of  one  George  W.  Fowler, 
which  said  judgment  was  signed  on  the  fifteenth  day  of  June, 
A.D.  1891,  and  an  execution  for  the  amount  of  said  judgment 
was  in  the  hands  of  the  sheriff  of  the  County  of  Kings  (in 
which  said  county  the  said  insured  property  was  situate),  at  the 
time  the  property  insured  was  burnt  by  fire,  and  also  at  the 
time  the  defendants'  policy  was  issued." 

In  the  second  plea  it  is  set  forth  that  the  policy  was  made 
subject  to  certain  conditions  mentioned  in  the  plea  —  among 
other  things,  that  the  policy  should  be  void  (unless  consent  of 
the  company  should  be  endorsed  thereon)  if  any  material  fact 
or  circumstance,  stated  in  writing  or  otherwise,  had  not  been 
correctly  represented  by  the  assured,  or  if  any  fact  material  to 
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^^'       the  risk  had  been  withheld.     And  then  it  is  alleged  that  the 

^^®       plaintiff  at  the  time  of  the  making  of  the  said  policy  of  insur- 

THE  ph<knix  ance  withheld  the  fact  that  said  judgment  had  been  signed 

^p^j^^j         In  the  third  plea  to  the  first  count  it  is  alleged  that  by  one 

of  the  conditions  any  change  in  the  risk  should  be  made  known 

to  the  defendants,  and  that  there  was  subsequently  a  change  in 
the  risk  which  was  not  made  known  to  the  defendants  by  the 
assured. 

The  ninth,  tenth,  and  eleventh  pleas  are  to  the  second  count 
of  the  declaration,  and  are  alike  in  form  and  substance  with  the 
first,  second,  and  third  pleas. 

During  the  argument  of  the  demurrers,  it  was  said  by  counsel 
that  the  plaintiff,  on  December  4, 1887,  applied  to  the  Glasgow 
&  London  Insurance  Company  for  insurance  on  the  property 
described  in  the  declaration  to  the  amount  of  $400,  and  that  he 
made  an  application  to  the  same  company  for  the  like  amount 
of  insurance  on  February  4,  1889,  and  that  policies  were  issued 
by  that  company  in  accordance  with  the  applications.  It  was 
also  stated  that  these  risks  were  transferred  to  the  defendant 
company,  which  thereupon  issued  the  policies  declared  upon. 
There  are  no  such  facts  set  forth  in  the  pleadings. 

It  does  appear,  however,  from  the  pleas  that  the  policies 
issued  by  the  defendant  company  were  based  upon  the  written 
representations,  warranties,  etc.,  upon  which  the  policies  of  the 
Glasgow  &  London  Insurance  Company  were  issued,  and  it  is 
not  stated  that  any  other  representations  were  made  by  the 
plaintiff  to  the  defendant  company.  There  is  the  further  fact 
alleged  in  the  first  and  ninth  pleas  that  the  judgment  in  favor 
of  George  W.  Fowler  was  signed  on  June  15, 1891.  It  is  quite 
consistent  with  any  allegation  in  the  pleas  that  this  judgment 
was  signed  after  the  policies  by  the  Glasgow  &  London  Insur- 
ance Company  were  made  and  issued,  and  it  is  fair  to  conclude 
from  the  pleadings  that  when  the  plaintiff  represented  to  the 
Glasgow  &  London  Insurance  Company  that  there  was  no 
judgment  or  seizure  against  him  at  the  time  its  policies  were 
issued,  his  representation  was  true.  Evidently  the  defendant 
company  relies  upon  the  representations  made  to  the  Glasgow 
&  London    Insurance   Company  as  being  applicable   to  the 
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defendants^   policies  issued  in   January  and  February,  1893.        ^^- 
The  allegation  in  the  plea  is  that . "  before  the  said  property       ^^^ 
insured  was  burnt,  damaged  and  destroyed  by  fire,  as  alleged  the  phobnix 
in  said  first  count  of  said  declaration,  there  was  a  judgment,"   ^compasy^ 
etc.    There  is  no  allegation  in  the  first  and  ninth  pleas  that    xuciTc  j. 

this  representation  was  made  when  the  policies  declared  upon       

were  issued,  and  it  is  not  alleged  that  there  was  a  judgment 
against  the  plaintiff  at  that  time.  The  allegation  is  that  before 
the  fire  there  was  a  judgment,  which  was  signed  on  June  15, 
1891.  From  anything  that  appears  in  the  first  and  ninth  pleas, 
the  plaintiff's  representation  that  there  was  no  judgment  against 
him  may  have  been  absolutely  true  when  he  made  it.  I  think 
that  these  two  pleas  are  bad. 

The  second  and  tenth  pleas  are  that  the  plaintiff  withheld 
the  fact  that  a  judgment  had  been  signed  against  him.  Well, 
suppose  he  did  ?  It  is  not  alleged  in  the  last-named  pleas  that 
he  made  any  representation  relative  to  this  judgment,  nor  that 
he  was  asked  as  to  the  same  by  the  defendant  company.  The 
mere  withholding  of  a  fact  will  not,  according  to  the  condition 
therein  contained,  avoid  a  policy  unless  that  fact  was  material ; 
and  it  is  not  stated  in  the  pleas  that  this  fact  of  a  judgment 
having  been  signed  against  the  plaintiff  was  material.  The 
question  of  materiality  is  always  one  for  a  jury.  In  Sleeves 
V.  Sovereign  Fire  Inaurafice  Co.  (1),  it  was  held  that  a  plea  was 
bad  for  not  alleging  that  the  misrepresentation  was  material. 

I  think,  also,  that  the  authorities  are  very  strong  that  with- 
holding the  fact  by  the  plaintiff  that  a  judgment  had  been 
recovered  against  him  is  not  material,  and  would  not  prevent 
the  plaintiff  recovering  on  the  policy :  see  Hopkins  v.  Provincial 
Insurance  Co.  (2),  and  Mason  v.  Agricultural  Mutiuil  Assurance 
Association  (3).  In  Sands  v.  Standard  Insurance  Co.  (4),  where 
there  was  a  condition  in  a  policy  that  "when  property  (insured) 
or  any  part  thereof  shall  be  alienated,  or  in  case  of  any  transfer 
or  change  of  title  to  the  property  insured,  or  any  part  thereof, 
or  of  any  interest  therein  without  the  consent  of  the  company 
first  endorsed  thereon,  or  if  the  property  hereby  insured  shall 


(1)  4  P.  &  B.  394.  (3)  18  U.  C.  C.  P.  19. 

(2)  18  U.  C.  C.  P.  74.  (4)  26  (Ont.)  Ch.  113. 
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^^'       be  levied  upon  or  taken  into  possession  or  custody  under  any 

^*®       legal  process,  or  the  title  be  disputed  in  any  proceeding  at  law 

thb  ph<ekix  or  in  equity,  this  policy  shall  cease  to  be  binding  upon  the 

COMPACT?    company" — it  was  held  that  this  did  not  prevent  the  owner 

TocToj.    creating  a  mortgage  on   the  property  covered  by  the  policy, 

without  notice  to  or  assent  of  the  company.    This  decree  of 

Proudfoot  V.-C.  was  affirmed  on  appeal  in  27  Gr.  167.     See  also 

CaldweUy.  Stadacona  Fire  and  Life  Insurance  Co.  (1),  and  Peters 

V.  Sovereign  Fire  Insurance  Co.  (2),  where  a  policy  of  insurance 

contained  the  foDowing  provision  :     **  If  the  property  insured 

is  assigned  without  the  written  consent  of  the  company  endorsed 

thereon  signed  by  the  secretary  or  assistant  secretary  of  the 

company,  this  policy  shall  thereby  become  void,  and  all  liability 

of  the  company  shall  thenceforth  cease."    It  was  held  that  a 

chattel  mortgage  of  the  property  insured  was  not  an  assignment 

within  the  meaning  of  such  condition. 

The  second  and  tenth  pleas  are  bad.  There  is  a  condition  in 
the  policies  that  "  if  at  the  time  of  any  renewal  of  this  policy 
there  has  been  any  change  in  the  risk,  either  within  itself  or 
otherwise  not  then  made  known  to  the  company  by  the  insured," 
the  policy  shall  be  void  unless  consent  is  endorsed  by  the  com- 
pany thereon.  This  condition  is  set  out  in  the  second  plea. 
In  the  third  and  eleventh  pleas  it  is  alleged  that  the  policies 
were  made  subject  to  the  conditions  mentioned  and  set  out  in 
the  second  plea,  and  there  was  subsequently  a  change  in  the 
risk  which  was  not  made  known  to  the  defendants  by  the 
insured. 

I  think  the  simple  allegation  that  there  was  a  change  in  the 
risk,  without  stating  what  the  change  was,  and  whether  or  not 
it  was  material,  and  whereby  the  risk  had  been  increased,  is  not 
sufficient,  and  that  the  third  and  eleventh  pleas  are  bad.  In 
my  opinion  there  must  be  judgment  for  the  plaintiff  on  de- 
murrer. 

Barker  J.  The  declaration  in  this  case  contains  two  counts: 
one  on  a  fire  insurance  policy  for  $400,  dated  January  1, 1893, 
and  one  on  a  like  policy  for  the  same  amount  on  the  same 


(1)  11  Can.  S.  C.  R.  243.  (2)  12  Can.  S.  C.  R.  33. 
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1897. 


Long 


property,  dated  February  14,  1893.     The  first  policy  contains. 

the  following  clause ;    "  It  is  hereby  understood  and  agreed 

that  it  is  a  condition  precedent  to  the  issue  of  this  policy  that  the  phcektx 

the  policy  is  based  upon  the  written  representations,  warranties,   ^comp^t? 

and  diagrams  contained  in  the  application  upon  which  Policy     BwkeTj. 

No.  30021  of  the  Glasgow  &  London  Insurance  Company  was 

issued."    The  policies  also  contain  this  additional  clause  :     "  If 

an  application,  survey,  plan,  or  description  of  the  property 

herein  insured  is  referred  to  in  this  policy,  such  application, 

survey,  plan,  or  description  shall  be  considered  a  part  of  this 

contract,  and  a  warranty  by  the  assured."     The  second  policy 

contains  similar  clauses,  except  that  it  is  based  on  the  written 

representations  contained  in  the  application  upon  which  Policy 

No.  105809  of  the  Glasgow  &  London  Insurance  Company  was 

issued.    The  precise  terms  of  these  applications,  or  their  date, 

do  not  appear  by  the  record.    It  was  stated  in  the  argument 

that  they  were  made  in  December,  1889,  and  these  policies  in 

question  were  understood  to  be  renewals  of  the  risk  held  by 

the  Glasgow  &  London  Insurance   Company.     We  must  be 

confined  to  the  record  in  determining  these  demurrers,  and  if 

the  date  is  important,  or  the  fact  of  these  policies  being  renewals 

of  the  others  is  important,  they  do  not  appear  in  the  present 

record,  and  we  cannot  consider  them.     At  the  trial,  when  the 

facts  appear  in  evidence,  whatever  bearing  they  have  upon  the 

case  will  come  legitimately  up  for  discussion. 

To  the  first  count  the  defendants  pleaded  the  following  plea : 
'*The  defendants  say  that  the  said  policy  of  insurance  mentioned 
in  the  first  count  of  the  plaintiff's  declaration  was  made  in  writ- 
ing subject  to  certain  conditions  then  agreed  upon  by  and  between 
the  plaintiff  and  defendants  and  contained  in  and  endorsed  on  said 
policy  of  insurance  ;  that  is  to  say :  '  It  is  hereby  understood 
and  s^eed  that  it  is  a  condition  precedent  to  the  issue  of  this 
policy  that  this  policy  is  based  upon  the  written  representations, 
warranties,  and  diagrams  contained  in  the  application  upon 
which  Policy  No.  30021  of  the  Glasgow  &  London  Insurance 
Company  was  issued  ;  and  although  in  said  application  upon 
which  Policy  No.  80021  of  the  Glasgow  &  London  Insurance 
Company  was  issued,  the  said  plaintiff  represented  that  there 
was  no  judgment  or  seizure  against  him  at  the  time  of  the 
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^^'  making  of  said  policy  of  insurance  mentioned  in  said  first  count 
^*®  and  before  the  said  property  insured  was  burnt,  damaged  and 
THB  phcekix  destroyed  by  fire,  as  alleged  in  said  first  count  of  said  declarar 
tion,  there  was  a  judgment  for  $855.27  against  the  said  plainti£F 
in  favor  of  one  George  W.  Fowler,  which  said  judgment  was 
signed  on  the  fifteenth  day  of  June,  A.D.  1891,  and  an  execu- 
tion for  the  amount  of  said  judgment  was  in  the  hands  of  the 
sheriff  of  the  County  of  Kings  (in  which  said  county  the  said 
insured  property  was  situate),  at  the  time  the  said  property 
insured  was  burnt,  damaged  or  destroyed  by  fire,  and  also  at 
the  time  the  said  defendants'  policy  was  issued.' " 

By  demurring  the  plaintiff  admits,  for  the  purpose  of  this 
demurrer,  that,  in  the  language  of  this  plea,  he  did  represent  in 
his  application  upon  which  Policy  No.  30021  was  issued,  that 
there  was  no  judgment  or  seizure  against  him  at  the  time  of  the 
making  of  said  policy  of  insurance  mentioned  in  said  first  county 
and  that  there  was  a  judgment  signed  against  him  in  favor  of 
Fowler  on  the  fifteenth  day  of  June,  1891,  on  which  an  execu- 
tion was  issued  and  in  the  sherififs  hands  when  this  policy  now 
in  dispute  was  issued.  That  would  constitute  a  good  answer 
to  this  action  if  the  facts  are  capable  of  proof;  unless  the  words 
"  at  the  time  of  the  making  of  said  policy  of  insurance  men- 
tioned in  said  first  count "  refer  to  the  date  of  the  policy  issued 
by  the  Glasgow  &  London  Insurance  Company,  and  not  the 
policy  declared  on.  If  the  language  used  was  ambiguous,  so  as 
to  embarrass  the  plaintiff,  I  think  his  proper  course  was  to  have 
made  an  application  on  that  ground  to  strike  the  plea  out. 
This  course  was  not  adopted,  because,  I  presume,  the  plaintiff 
did  not  consider  the  language  ambiguous.  The  words  "  policy 
of  insurance  mentioned  in  the  first  count "  in  this  part  of  the 
plea  mean,  I  think,  the  same  as  they  do  when  used  in  the  first 
part  of  the  plea  —  that  is,  the  policy  now  in  suit.  If  the  pleader 
had  intended  to  limit  the  representation  to  the  date  of  the 
application,  he  would  have  said :  "  represented  that  there  was 
no  judgment  or  seizure  against  him  at  the  time  of  making  the 
said  application."  It  is  quite  possible  that  the  policy  of  the 
Glasgow  &  London  Insurance  Company  and  application  to  that 
company  were  of  the  same,  or  substantially  the  same  date  as 
this  present  policy.     When  produced,  of  course  it  will  appear 


Digitized  by 


Google 


XXXIV.]  NEW    BRUNSWICK    KEPOBTS.  239 

what  it  does  contain  and  when  it  was  made,  and  it  may  entirely 1^;_ 


disprove  this  plea.     But  we  are  without  the  date  of  the  applica-       ^^^ 
tion,  also  without  its  contents ;  and  we  can  only  refer  to  the  the  PucEifix 
record  before  us  for  the  facts  averred :  Chitty  on  Pleading,  701.   'comply* 
Even  if  the  representation  in  the  application  to  the  Glasgow     sicker  j. 

&  London  Insurance  Company  has  reference  to  the  date,  as       

alleged,  it  would  avoid  this  policy  in  case  the  application  were 
made  subsequent  to  June  15, 1891,  when  the  Fowler  judgment 
was  signed.  The  real  point  in  controversy  over  the  plea  is  not, 
I  think,  raised  by  it.  Whether  the  representations  in  the  appli- 
cation to  the  Glasgow  &  London  Insurance  Company,  which 
are  mcorporated  into  and  made  the  basis  of  this  insurance,  are 
to  be  deemed  as  referring  to  the  date  of  this  policy  or  to  the 
date  of  the  Glasgow  &  London  Insurance  Company's  policy,  is 
a  question  which  may  possibly  depend  in  some  degree  upon  the 
intention  of  the  parties.  I  express  no  opinion  upon  the  point 
at  all ;  I  only  say  at  present  that  if  the  defendants  prove  what 
I  think  they  have  alleged  in  their  first  plea  to  the  first  count 
they  will  succeed  in  answering  this  action  in  point  of  law.  As 
to  the  second  plea  to  the  first  count,  I  am  unable  to  see  how, 
under  the  conditions  therein  set  forth,  any  one  of  them  was 
broken  by  the  plaintiff  withholding  the  fact  as  to  the  existence 
of  this  judgment.  He  was  not  interrogated  about  it  otherwise 
than  by  the  written  application  to  the  Glasgow  &  London 
Insurance  Company,  to  which  this  plea  has  no  reference,  and 
he  was  therefore  in  no  way  bound  to  disclose  it,  unless  it  was 
something  material  to  the  risk;  and  there  was  no  averment 
that  it  was  material.  The  issue  tendered  by  this  plea  is  alto- 
gether immaterial,  and  I  think  the  plea  bad.  The  third  plea  to 
the  first  count  alleges  that  there  was,  subsequently  to  the 
making  of  the  policies,  a  change  in  the  risk  which  was  not  made 
known  to  the  defendants.  The  only  clause  set  out  in  the  con- 
dition which  has  any  bearing  upon  this  point  is  one  providing 
that  if  the  occupancy,  situation,  or  circumstances  affecting  the 
risk  shall,  by  the  knowledge,  advice,  agency,  or  consent  of  the 
assured,  be  so  altered  as  to  cause  an  increase  of  the  risk,  then 
the  policy  shall  become  void.  This  plea  does  not  aver  any  such 
change,  or  any  facts  which  bring  the  case  within  this  condition. 
This  plea  is  also  bad.     The  ninth,  tenth  and  eleventh  pleas  are 
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^^'       to  the  second  count,  and  are  identical  with  the  first,  second  and 
^^^      third  pleas,  which  have  already  been  considered,  and  must  be 
ths  ph<ehix  dealt  with  in  the  same  way. 

o^^y!       '^^®  ^^^^^  '^  I  t}niik,  that  there  should  be  judgment  for  the 
3-^  J     defendants  on  the  demurrer  to  the  first  and  ninth  pleas,  and  for 

the  plaintijBTs  on  the  demurrer  to  the  second,  third,  t^nth  and 

eleventh  pleas. 

Van Wabt  J.  In  this  case  the  plaintifi^s  buildings,  consisting 
of  dwelling  house  and  bams,  were  insured  in  the  Glasgow  & 
London  Insurance  Company  by  two  policies  —  Nos.  30021  and 
.  105809,  respectively.  The  two  policies  expired  at  different 
dates,  and  as  they  respectively  expired  the  defendant  company 
issued  their  policies  to  plaintiff  covering  same  property.  The 
first  of  the  defendants'  policies  bears  date  January  1,  1893,  and 
the  other  February  14, 1893.  The  first  policy  in  order  of  time 
contains  the  following  agreement :  ^^  It  is  hereby  understood 
and  agreed  that  it  is  a  condition  precedent  to  the  issue  of  this 
policy  that  the  policy  is  based  upon  the  written  representations, 
warranties,  and  diagrams  contained  in  the  application  upon 
which  Policy  No^  30021  of  the  Glasgow  &  London  Insurance 
Company  was  issued."  The  second  policy  contains  a  similar 
agreement,  excepting  that  the  number  105809  was  substituted 
for  30021.  The  insured  property  was  destroyed  on  the  twenty- 
fifth  of  June,  1895.  The  defendants  by  their  first  plea  alleged 
that  the  first  policy  of  insurance  was  made  in  writing,  subject 
to  certain  conditions  then  agreed  on  by  and  between  the  plaintiff 
and  defendants  and  endorsed  on  the  policy,  one  of  which  was: 
'^  It  is  hereby  agreed  that  it  is  a  condition  precedent  to  the  issue 
of  the  policy  that  the  policy  is  based  upon  the  written  repre- 
sentations, warranties,  and  diagrams  contained  in  the  application 
upon  which  Policy  No.  30021  of  the  Glasgow  &  London 
Insurance  Company  was  issued,'^  in  which  application  the 
plaintiff  represented  that  there  was  no  judgment  or  seizure 
against  him  at  the  time  of  the  making  of  the  said  policy  of 
insurance  mentioned  in  the  first  count,  and  before  the  said 
property  insured  was  burnt,  damaged  and  destroyed  by  fire  as 
alleged  in  said  first  count,  when  in  fact  there  was  a  judgment 
for  1855.27  against  the  said  plaintiff  in  favor  of  one  George  W. 
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Fowler,  which  judgment  was  signed  on  June  15,  1891,  and  an        ^^' 
execution  was  in  the  hands  of  the  sheriff  of  the  County  in  which       ^^® 
the  property  was  situate  at  the  time  of  the  loss,  and  at  the  time  thk  PHCBinx 
the  policy  was  issued.     To  this  plea  the  plaintiff  demurred.    It   ^^^^^ 
was  admitted  that  the  representation  at  the  time  the  application   y^^^^^  j. 
was  made  to  the  Glasgow  &  London  Insurance  Company  was 
true,  and  that  the  judgment  was  recovered  while  the  policy 
issued  by  that  company  was  in  force.     For  the  purposes  of  this 
case,  is  the  representation  to  be  considered  as  made  when  it  was 
submitted  to  the  Glasgow  &  London  Insurance  Company  or 
when  the  contract  was  made  with  the  defendant  company  ?    I 
think  it  must  be  considered  as  made  to  the  defendants  when 
they  contract  upon  the  strength  of  it.     The  representation  as 
regards  the  defendants  is  just  the  same  as  if  it  was  a  represen- 
tation made  at  that  date  for  the  first  time.     It  is  as  if  the 
applicant  said :    ^^  The  representation  was  true  at  the  time  an 
insurance  was  effected  with  the  Glasgow  &  London  Insurance 
Company,  and  there  has  been  no  change  since,  and  it  is  still 
true." 

In  Canning  v.  Farquhar  (1)  a  proposal  was  made  to  an  insur- 
ance company  for  insurance  on  the  life  of  the  proposer,  and 
statements  were  made  by  him  as  to  his  state  of  health.  The 
proposal  was  accepted,  but  the  insurance  was  not  to  take  effect 
until  the  premium  was  paid.  Before  tender  of  the  premium 
there  was  a  material  alteration  in  the  proposer^s  health.  The 
company  refused  to  accept  the  premium  or  issue  a  policy.  It 
was  held  the  company  was  not  bound  to  issue  a  policy.  Lord 
Esher,  M.R.,  there  said  :  ^^  In  this  case  the  declaration  was  a 
representation  which  was  true  at  the  time  it  was  made.  In 
insurance  law  that  is  not  the  material  time,  but  the  material 
time  is  the  moment  when  the  insurance  is  made,  and  the  repre- 
sentation ought  to  be  true  then.  If  there  has  been  a  material 
change  there  ought  to  be  an  alteration  of  the  representation, 
and  the  ground  for  entering  into  the  contract  is  altered."  The 
representation,  whenever  made  in  point  of  time,  is  when  sub- 
mitted to  the  company  the  same  as  if  made  at  that  moment. 


(1)  16  Q.  B.  D.  727. 

Digitized  by  VjOOQ IC 


242  NEW    BRUNSWICK    REPORTS.  [vOL. 

^^'  Suppose  an  applicant  makes  a  written  representation  to  the 
^^^  company  that  there  is  no  mortgage  upon  his  property,  and  the 
The  PHOBacix  Company  does  not  issue  a  policy  for  ten  days  thereafter,  and 
^ompaiIy?  ^^^^  *^^  representation  is  submitted  to  the  company,  and  before 
vanwirtj.  *^®  issuc  of  a  policy  he  mortgages  his  property  for  twice  its 
value.  In  such  a  case  it  would  seem  to  me  that  the  represen- 
tation must  be  considered  as  a  continuing  representation  down 
to  the  time  the  policy  actually  issued.  I  think  the  'representa- 
tion was  false  at  the  time  it  was  made  to  the  defendants,  and 
that  the  plea  is  good. 

The  defendants,  by  their  second  plea,  alleged  that  there  was 
an  agreement  endorsed  on  the  policy  ^^  that  this  policy  shall  be 
void  in  the  following  instances  unless  consent  is  endorsed  by 
the  company  hereon,  viz. :  if  any  material  fact  or  circumstance, 
stated  in  writing  or  otherwise,  has  not  been  correctly  repre- 
sented by  the  assured,  or  if  any  fact  material  to  the  risk  has 
been  withheld,'^  and  that  the  plaintiff  at  the  time  of  the  making 
of  the  said  policy  of  insurance  withheld  the  fact  that  the  said 
judgment  had  been  signed  against  the  said  plaintiff. 

This  plea  was  also  demurred  to.  I  think  the  plea  is  no 
answer  to  the  action,  as  it  does  not  allege  that  the  judgment 
signed  against  the  plaintiff  was  a  material  fact  or  circumstance 
or  that  it  was  material  to  the  risk. 

The  third  plea,  I  think,  is  bad  for  the  reasons  assigned  by 
the  learned  Chief  Justice. 

The  ninth,  tenth  and  eleventh  pleas  were  pleaded  to  the 
second  count,  which  sets  out  the  second  policy,  and  are  precisely 
the  same  as  the  first,  second  and  third  pleas. 

I  think  there  should  be  judgment  for  the  defendants  on  the 
first  and  ninth  pleas,  and  judgment  for  the  plaintiff  on  the 
second,  third,  tenth  and  eleventh  pleas. 

Hanington  and  Landry  J  J.  concur  with  the  Chief  Justice. 

McLeod  J.  took  no  part. 

JudgmerafoT  the  defendants  on  the  first  and  ninth 
pleasj  and  for  the  plaintiff  on  the  second^  thirds 
tenth  and  eleventh  pleas. 
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DUNHAM  V.   SAINT  CROIX   SOAP   MANUFACTURING  i»7. 


COMPANY  AprUTS. 

Lottery  —  Chance  —  Consideration  —  Contract^  breach  q/. 

The  defendants,  by  public  advertisement,  offered  a  piano  as  a  prize  to  the 
peraon  who  would  f^ess  most  nearly  the  weight  of  a  large  block  of  soap, 
ezpoeed  for  that  purpose  at  a  public  exhibition.  Three  persons  were  chosen 
to  act  as  judges  and  determine  the  winner.  It  was  also  a  condition  that  the 
participants  in  the  contest  should  buy  and  give  defendants*  soap  a  fair  trial : 

Held,  on  demurrer : 


I 
i 

I 

I  (1.)  that  there  was  a  consideration  for  the  contract ; 

I  (2.)  that  the  contest  involved  skill  and  judgment  and  did  not  come  within  the 

I  meaning  of  a  lottery; 

(3.)  that  the  g^eral  allegation  of  the  performance  of  all  conditions  necessary 

to  entitle  the  plaintiff  to  recover  was,  on  demurrer,  a  sufficient  averment 

of  the  performance  of  such  conditions. 

Where  a  person  by  public  advertisement  agrees,  on  the  performance  of  any 

defined  act  or  condition,  to  pay  a  specific  sum  of  money,  he  becomes  bound, 

on  notice  by  any  one  who  in  fact  does  the  act  or  performs  the  condition, 

provided  the  act  or  condition  is  not  illegal. 

Declaration  :  Sophia  R.  Dunham,  by,  etc.,  sues  the  Saint 
Croix  Soap  Manufacturing  Company,  hereinafter  called  the 
defendants,  for  that  the  defendants,  to  wit,  on  the  twenty-second 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-six,  caused  to  be  printed  and  published  in 
the  Saint  John  Daily  Sun,  a  public  newspaper  printed  and 
published  in  the  City  of  Saint  John  and  Province  of  New 
Brunswick,  a  certain  advertisement,  promise  or  paragraph  in 
the  words  and  figures  following,  to  wit :  Mr.  W.  K.  Rymal, 
Dundas,  Ont.,  is  the  happy  possessor  of  the  beautiful  ''  Heintz- 
man"  piano,  presented  to  him  by  the  Surprise  Soap  Company, 
as  the  successful  guesser  in  the  Surprise  Soap  guessing  contest 
at  the  Toronto  Fair.  Mr.  Rymal  came  within  one-quarter  of 
an  ounce  of  the  actual  weight  of  the  big  cake,  his  guess  being 
476  pounds  2f  ounces,  the  actual  weight  being  476  pounds 
2J  ounces,  as  certified  to  by  Mayor  Fleming  of  Toronto.  The 
mayor  states  the  result  of  the  contest  as  follows : 
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^^'  Mayor's  Office, 

^^^=^  Toronto,  Sept.  14, 1896. 

SAiirr  CBoix  The  Saint  Croix  Soap  Manufacturing  Company,  Saint  Stephen, 

SOAP  inAlfU'  __     __ 

FACTURIHOCO.  ^»    B. 

Dear  Sirs, —  I  have  weighed  the  large  mammoth  bar  of 
Surprise  soap  placed  at  the  Toronto  exhibition  for  the  guessing 
contest,  and  find  the  same  to  have  weighed  476  pounds  2| 
ounces  net,  and  declare  Mr.  W.  K.  Rjmal,  Dundas,  Ont.,  the 
successful  guesser,  his  guess  being  476  pounds  2|  ounces. 
There  were  several  others  within  half  an  ounce,  but  he  has 
saved  me  all  trouble  in  deciding  as  his  guess  was  the  nearest  by 
a  quarter  of  an  ounce. 

Yours  truly, 
(Signed)     Robert  J.  Fleming, 

Mayor. 

"  Every  one  who  attends  the  Saint  John  exhibition  will  have 
a  chance  to  guess  on  the  big  cake  of  Surprise  soap  on  exhibition 
there.  The  same  kind  of  a  piano  (an  $800  Heintzman)  will  be 
given  to  the  correct  or  nearest  guesser  at  the  Saint  John  exhibi- 
tion. It  is  not  the  same  cake  as  the  Toronto  cake  —  a  different 
size  entirely.  Look  for  the  Surprise  soap  exhibit,  the  '  Heintz- 
man Piano,'  and  the  ^  Big  Cake.'  Guess  once,  free  of  charge, 
each  day.  Mayor  Robertson  of  Saint  John,  with  two  prominent 
merchants,  will  act  as  judges,  so  that  everything  will  be  con- 
ducted in  the  fairest  way.  Visit  the  Saint  John  exhibition  and 
guess  on  the  big  cake  of  Surprise  soap ;"  and  the  plaintiff  avers 
that  afterwards  and  during  the  time  of  the  Saint  John  exhibi- 
tion, to  wit,  on  the  twenty-ninth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  she, 
the  said  plaintiff,  did  attend  and  visit  the  Saint  John  exhibition 
mentioned  in  the  said  advertisement,  promise  or  paragraph,  and 
did  then  and  there  see  the  ^^  Surprise  soap  exhibit,"  as  men- 
tioned in  the  said  advertisement,  promise  or  paragraph,  and  did 
then  and  there  see  the  "  Heintzman  piano  *'  and  the  "  big  cake  " 
as  in  the  said  advertisement,  promise  or  paragraph  mentioned, 
and  did  then  and  there,  at  the  request  of  the  said  defendants, 
on  the  said  twenty-ninth  day  of  September,  guess  once  only  on 
the  said  big  cake  of  Surprise  soap  on  exhibition  there,  and  did 
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not  during  the  time  of  the  exhibition  aforesaid  guess  more  than        ^^* 
once  on  any  one  day,  and  did  then  and  there  mark  or  cause  to     ^^^^^^ 
be  marked  for  her,  the  said  plaintiff,  on  a  certain  ticket  then  SAnrrCBoix 
and  there  provided  and  delivered  to  her,  the  said  plaintiff,  by  ,^^,J!^^. 
the  said  defendants,  these  words,  namely :  ^^  My  guess  is — pounds: 
4b<5  —  ounces:  10,"  which  said  ticket  contained  the  following 
words  and  figures  —  that  is  to  say : 

^^  Keep  this.  You  guess  free  of  charge.  You  have  this  chance 
"  for  a  free  guess  because  we  want  you  to  think  about  Surprise 
'^  soap,  to  talk  about  it,  to  know  it,  to  use  it.  It  is  the  best 
"  soap  for  wash  day  and  for  general  work ;  gives  the  best 
'^  satisfaction,  lasts  longest,  and  is  most  economical.  These  are 
"  facts.  See  for  yourself.  All  we  ask  in  return  for  the  privi- 
^  lege  of  guessing  is  that  you  give  Surprise  soap  a  fair  trial  as  a 
"  laundry  soap.     You  can  buy  from  any  grocer. 

'^  An  9800  Heintzman  piano  to  be  given  to  the  correct  or 
'' nearest  guesser.  Piano  is  on  exhibition  at  Surprise  soap 
"exhibit. 

"Conditions. — Each  person  can  guess  once  only  each  day. 
"  If  two  or  more  guesses  are  made  by  one  and  the  same  person 
"  on  one  day  all  guesses  made  by  them  will  be  thrown  out. 

"  The  guessing  contest  will  be  in  charge  of  Geo.  Robertson, 
"  Esq.,  mayor  of  Saint  John,  and  two  prominent  merchants,  who 
"  will  award  the  prize  at  close  of  exhibition. 

"  The  guessing  contest  closes  October  2, 1896.  In  case  there 
"  are  two  or  more  who  guess  the  correct  weight  or  nearest  to  it, 
"  the  judges  are  to  have  the  right  to  decide  the  winner  by  lot 
"  in  such  manner  as  may  appear  to  them  to  be  the  fairest  to  all 
"  concerned ;''  and  did  keep  and  retain  the  said  ticket  so  marked 
as  aforesaid,  and  did  then  and  there  also  mark  or  cause  to  be 
marked  for  her,  the  said  plaintiff,  the  words  and  figures  follow- 
ing, namely :  ^^  I  guess  the  weight  of  the  big  cake  of  Surprise 
soap  to  be :  pounds,  488 ;  ounces,  10,"  on  a  certain  other  coupon 
or  slip  of  paper  then  and  there  provided  for  her,  the  said 
plaintiff,  by  the  said  defendants,  which  said  coupon  or  slip  of 
paper  so  marked  as  aforesaid  she,  the  said  plaintiff,  did  then 
and  there,  at  the  request  of  the  said  defendants,  place,  enter 
and  deposit  in  a  certain  box  in  the  possession  of  the  said 
defendants,  there  placed  and  fixed,  and  the  plaintiff  avers  that 
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^^'       she,  the  said  plaintiff,  was  the  nearest  guesser  at  the  Saint  John 
DuHHAM     exhibition,  and  did  guess  the  nearest  to  the  correct  weight  of 
saikt  CROIX  the  said  big  cake  of  Surprise  soap  as  mentioned  in  the  said 
factumngco  advertisement,  promise   or  paragraph,  all  of  which  the  said 
defendants  had  notice,  and  the  plaintiff  also  avers  that  she,  the 
said  plaintiff,  has  given  Surprise  soap  a  fair  trial  as  a  laundry 
soap,  and  that  all  conditions  were  performed  and  all  things 
happened  and  all  times  elapsed  necessary  to  entitle  the  said  plain- 
tiff to  have  the  said  Heiutzman  piano  as  mentioned  in  the  said 
advertisement,  promise  or  paragraph,  delivered  to  her,  yet  the 
said  defendants  did   not  nor  would  deliver  to  her,  the  said 
plaintiff,  the  said  Heintzman  piano  as  mentioned  in  said  adver- 
tisement, promise  or  paragraph. 

2.  And  for  that,  whereas  the  said  defendants,  to  wit,  on  the 
twenty-second  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six,  caused  to  be  printed 
and  published  in  the  Saint  John  Daily  Sun,  a  public  newspaper 
printed  and  published  in  the  City  of  Saint  John  and  Province 
of  New  Brunswick,  a  certain  advertisement,  promise,  offer  or 
paragraph  in  the  words  and  figures  following — that  is  to  say: 
"A  generous  offer,  enterprise,  pushing  after  business,  bound  to 
"  have  it,  —  seems  to  be  the  motto  of  the  Surprise  soap  makers. 
"  For  a  great  many  years  Surprise  soap  has  been  a  household 
^^  word,  and  has  been  used  in  the  great  majority  of  homes ;  bat 
"still  there  are  some  who  do  not  yet  know  of  its  merits. 
"  These  are  the  people  whom  the  Surprise  soap  people  want  to 
"  reach.  To  attract  attention,  to  have  them  examine  the  soap 
"  and  become  better  acquainted,  they  have  placed  a  striking 
"  advertisement  at  the  Saint  John  fair.  A  handsome  piano, 
"  Heintzman's  best  f  800  piano,  is  to  be  given  the  fortunate 
"  guesser  of  the  big  cake  of  Surprise  soap.  There  is  no  charge. 
"  Every  one  guesses  free  once  each  day.  You  can  ;  everyone 
"  can.     Don't  miss  the  attraction  of  the  fair. 

"Yours, 

"(Signed)     J.  E.  Ganong." 

And  the  plaintiff  avers  that  afterwards  and  during  the  time 
of  the  Saint  John  fair,  to  wit,  on  the  twenty-ninth  day  of 
September  last  aforesaid,  she,  the  said  plaintiff,  did  attend  and 
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visit  the  Saint  John  fair  in  the  said  advertisement,  promise,       ^^' 

ofifer  or  paragraph  mentioned,  and  did  then  and  there  see  the     ^^^^^^ 

"  Surprise  soap  exhibit,"  the  "  Heintzman  piano,"  and  the  "  big  saint  cboix 

cake,'^  as  in  the  said  advertisement,  promise,  offer  or  paragraph  p^^j^^u^co. 

mentioned,  and  did  then  and  there,  at  the  request  of  the  said 

defendants,  on  the  said  twenty-ninth  day  of  September,  guess 

once  only  on  the  said  big  cake  of  Surprise  soap,  and  did  not 

daring  the  time  of  the  exhibition  aforesaid  guess  more  than 

once  on  any  one  day,  and  did  then  and  there  mark  or  caused  to 

be  marked  for  her,  the  said  plaintiff,  '^  my  guess  —  pounds,  483 ; 

oimces,  10  "  —  on  a  certain  ticket  then  and  there  provided  and 

delivered  to  her,  the  said  plaintiff,  by  the  said  defendants,  which 

said  ticket  contained  the  following  words  and  figures — that  is 

to  say :     "  Keep  this.     You  guess,  free  of  charge.     You  have 

"'  this  chance  for  a  free  guess  because  we  want  you  to  think 

^^  about  Surprise  soap,  to  talk  about  it,  to  know  it,  to  use  it. 

"  It  is  the  best  soap  for  wash  day  and  for  general  work ;  gives 

"  the  best  satisfaction,  lasts  longest,  and  is  most  economical. 

"  These  are  facts.     See  for  yourself.     All  we  ask  in  return  for 

"the  privilege  of  guessing  is  that  you  give  Surprise  soap  a  fair 

"  trial  as  a  laundry  soap.     You  can  buy  from  any  grocer. 

"An  1800  Heintzman  piano  to  be  given  to  the  correct  or 
"nearest  guesser.  Piano  is  on  exhibition  at  Surprise  soap 
"exhibit. 

"Conditions. — Each  person  can  guess  once  only  each  day. 
"  If  two  or  more  guesses  are  made  by  one  and  the  same  person 
"  on  one  day  all  guesses  made  by  them  will  be  thrown  out. 
"  The  guessing  contest  will  be  in*  charge  of  Geo.  Robertson, 
"Esq.,  mayor  of  Saint  John,  and  two  prominent  merchants, 
"  who  will  award  the  prize  at  close  of  exhibition.  The  guessing 
"contest  closes  October  2, 1896.  In  case  there  are  two  or  more 
"  who  guess  the  correct  weight  or  nearest  to  it,  the  judges  are 
"to  have  the  right  to  decide  the  winner  by  lot  in  such  manner 
"  as  may  appear  to  them  to  be  the  fairest  to  all  concerned ;" 
and  did  keep  and  retain  the  said  ticket  so  marked  as  aforesaid, 
and  did  communicate  the  guess  so  made  by  her,  the  said  plaintiff, 
to  the  said  defendants,  and  the  plaintiff  avers  that  she,  the  said 
plaintiff  was  the  fortunate  guesser  at  the  Saint  John  fair,  and 
did  guess  the  nearest  to  the  weight  of  the  said  big  cake  of 
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^^'       Surprise  soap  as  mentioned  in  the  said  advertisement,  promise, 
DUNHAM     QfEej.  Qf  paragraph,  all  of  which  the  said  defendants  had  notice ; 
SAINT  CBoix  and  the  plaintiff  also  avers  that  she,  the  said  plaintiff,  has  given 
FACTuraoco  Surprise  soap  a  fair  trial  as  a  laundry  soap,  and  that  all  condi- 
tions were  performed  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  said  plaintiff  to  have  the  said 
Heintzman  piano  as  mentioned  in  the  said  advertisement,  promise, 
offer  or  paragraph,  delivered  to  her,  the  said  plaintiff,  yet  the 
said  defendant  did  not  nor  would  deliver  to  her,  the  said 
plaintiff,  the  said  Heintzman  piano  as  in  the  said  advertisement, 
promise,  offer  or  paragraph  mentioned. 

8.  And  for  that,  whereas  the  said  defendants,  to  wit,  on  the 
twenty-second  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six,  caused  to  be  printed 
and  published  in  the  Saint  John  Daily  Sun,  a  public  newspaper 
printed  and  published  in  the  City  of  Saint  John  and  Province 
of  New  Brunswick,  a  certain  advertisement,  promise  or  offer  in 
the  words  and  figures  following — that  is  to  say :  "  A  generous 
"  offer,  enterprise,  pushing  after  business,  bound  to  have  it,— 
^^  seems  to  be  the  motto  of  the  Surprise  soap  makers,"  meaning 
thereby  the  defendants.  "  For  a  great  many  years  Surprise  soap 
^^  has  been  a  household  word  and  has  been  used  in  the  great 
"  majority  of  homes ;  but  still  there  are  some  who  do  not  yet 
"  know  of  its  merits.  These  are  the  people  whom  the  Surprise 
'"soap  people"  (meaning  thereby  the  defendants)  "want  to 
'^  reach.  To  attract  attention,  to  have  them  examine  the  soap 
"  and  become  better  acquainted,  they  "  (meaning  thereby  the 
defendants)  "  have  placed  a  striking  advertisement  at  the  Saint 
^'  John  fair.  A  handsome  piano,  Heintzman's  best  $800  piano, 
'*  is  to  be  given  the  fortunate  guesser  of  the  big  cake  of  Surprise 
'  '*  soap.  There  is  no  charge.  Everyone  guesses  free  once  each 
"  day.  You  can  ;  everyone  can.  Don't  miss  the  attraction  of 
"  the  fair. 

"  Yours  truly, 

"(Signed)     J.  E.  Ganong." 

And  the  plaintiff  avers  that  afterwards  and  during  the  time 
of  the  Saint  John  fair,  to  wit,  on  the  twenty-ninth  day  of 
September  last  aforesaid,  she,  the  said  plaintiff,  did  attend  and 
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visit  the  Saint  John  fair  in  the  said  advertisement,  promise  or       ^^' 

offer  mentioned,  and  did  then  and  there  see  the  "  Surprise  soap     ^^^^^ 

exhibit,"  the  "Heintzman  piano,*'  and  the  "big  cake"  as  in  saihtcroix 

the  said  advertisement,  promise  or  offer  mentioned,  and  did^^^^^^^^ 

then  and  there,  at  the  request  of  the  said  defendants,  on  the 

said  twenty-ninth  day  of  September,  guess  once  only  on  the 

said  big  cake  of  Surprise  soap,  and  did  not  during  the  time  of 

the  exhibition  aforesaid  guess  more  than  once  on  any  one  day, 

and  did  then  and  there  mark  or  cause  to  be  marked  for  her,  the 

said  plaintiff,  her  guess  in  the  words  and  figures  following  — 

that  is  to  say:     "My  guess  is  —  pounds:  483;  ounces:  10," 

on  a  certain  ticket  then  and  there  provided  and  delivered  to 

her,  the  said  plaintiff,  by  the  said  defendants,  on  which  said 

ticket  so  marked  as  aforesaid  were  printed  the  following  words, 

that  is  to  say :     "  Keep  this.    You  guess  free  of  charge.     You 

"  have  this  chance  for  a   free  guess  because  we  want  you  to 

'^  think  about  Surprise  soap,  to  talk  about  it,  to  know  it,  to  use 

"  it.    It  is  the  best  soap  for  wash  day  and  for  general  work, 

^'  gives  the  best  satisfaction,  lasts  longest,  and  is  most  economi- 

^'cal.    These  are  facts.    See  for  yourself.     All  we  ask  in  return 

"  for  the  privilege  of  guessing  is  that  you  give  Surprise  soap  a 

"  fair  trial  as  a  laundry  soap.     You  can  buy  from  any  grocer. 

"  An  $800  Heintzman  piano  to  be  given  to  the  correct  or 
^^  nearest  guesser.  Piano  is  on  exhibition  at  Surprise  soap 
"exhibit. 

'^Conditions. —  Each  person  can  guess  once  only  each  day. 
"  If  two  or  more  guesses  are  made  by  one  and  the  same  person 
"  on  one  day  all  guesses  made  by  them  will  be  thrown  out. 
"  The  guessing  contest  will  be  in  charge  of  Geo.  Robertson, 
"  Esq.,  mayor  of  Saint  John,  and  two  prominent  merchants,  who 
"will  award  the  prize  at  close  of  exhibition.  The  guessing 
"  contest  closes  October  2, 1896.  In  case  there  are  two  or  more 
"  who  guess  the  correct  weight  or  nearest  to  it,  the  judges  are 
"  to  have  the  right  to  decide  the  winner  by  lot  in  such  manner 
"  as  may  appear  to  them  to  be  the  fairest  to  all  concerned ;" 
and  did  keep  and  retain  the  said  ticket  so  marked  as  aforesaid, 
and  did  communicate  her  guess  as  aforesaid  to  the  said  defend- 
ants, and  the  plaintiff  avers  that  she,  the  said  plaintiff,  was  the 
fortmiate  guesser  at  the  Saint  John  fair,  and  did  guess  the 
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^^'       nearest  to  the  weight  of  the  said  big  cake  of  Surprise  soap  as 

Dunham     mentioned  in  the  said  advertisement,  promise,  or  oflfer,  all  of 

Saint  Croix  which  the  Said  defendants  had  notice ;  and  the  plaintiff  also 

FACTUKora  Co.  *^vers  that  she,  the  said  plaintiff,  has  given  Surprise  soap  a  fair 

trial  as  a  laundry  soap,  and  that  all  conditions  were  performed 

and  all  things  happened  and  all  times   elapsed  necessary  to 

entitle  the  said  plaintiff  to  have  the  said  Heintzman  piano  as 

mentioned  in  the  said  advertisement,  promise,  or  offer,  delivered 

to  her,  the  said  plaintiff,  yet  the  said  defendants  did  not  nor 

would  deliver  to  her,  the  said  plaintiff,  the  said  Heintzman 

piano  as  in  the  said  advertisement,  promise,  or  offer  mentioned. 

4.  And  for  that  whereas  the  plaintiff,  to  wit,  on  the  twenty- 
ninth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  did  attend  and  visit  the  Saint 
John  exhibition,  in  the  City  of  Saint  John  and  Province  of  New 
Brunswick,  and  did  then  and  there  see  the  Surprise  soap  exhibit, 
the  Heintzman  piano,  and  the  big  cake  of  Surprise  soap,  and 
was  then  and  there  requested  by  the  said  defendants  to  guess 
on  the  said  big  cake  of  Surprise  soap,  and  then  and  there  the  said 
defendants  delivered  to  her,  the  said  plaintiff,  a  certain  ticket, 
whereby  they,  the  said  defendants,  promised  to  give  to  the 
correct  or  nearest  guesser  of  the  big  cake  of  Surprise  soap  an 
eight  hundred  dollar  ($800)  Heintzman  piano,  and  the  plaintiff 
avers  that  then  and  there  she,  the  said  plaintiff,  on  the  said  twenty- 
ninth  day  of  September,  did  guess  once  only  on  the  said  big  cake  of 
Surprise  soap,  and  did  not  during  the  time  of  the  exhibition 
aforesaid  guess  more  than  once  on  any  one  day,  and  did  mark 
or  cause  to  be  marked  for  her,  the  said  plaintiff,  her  guess  on 
'the  said  ticket  so  provided  and  delivered  to  her  as  aforesaid, 
in  these  words  and  figures,  namely:  "My  guess  is — pounds:  483 
—  ounces :  10,"  and  which  said  ticket  contained  the  words  and 
figures  following  —  that  is  to  say : 

"  Keep  this.  You  guess  free  of  charge.  You  have  this  chance 
"  for  a  free  guess  because  we  want  you  to  think  about  Surprise 
"  soap,  to  talk  about  it,  to  know  it,  to  use  it.  It  is  the  best 
"soap  for  wash  day  and  for  general  work;  gives  the  best 
"  satisfaction,  lasts  longest,  and  is  most  economical.  These  are 
*'  facts.     See  for  yourself.     AH  we  ask  in  return  for  the  privi- 


Digitized  by 


Google 


I 


XXXIY.]  NEW    BRUNSWICK    REPORTS.  251 

"  lege  of  guessing  is  that  you  give  Surprise  soap  a  fair  trial  as  a        '^- 
"  laundry  soap.     You  can  buy  from  any  grocer.  duhham 

"  An  1800  Heintzman  piano  to  be  given  to  the  correct  or  saiwt  croix 
"nearest  guesser.  Piano  is  on  exhibition  at  Surprise  so^P ,^uiinro co 
"exhibit. 

"Conditions. — Each  person  can  guess  once  only  each  day. 
"  K  two  or  more  guesses  are  made  by  one  and  the  same  person 
"  on  one  day  all  guesses  made  by  them  will  be  thrown  out. 

"  The  guessing  contest  will  be  in  charge  of  Geo.  Robertson, 
"Esq.,  mayor  of  Saint  John,  and  two  prominent  merchants,  who 
"  wlQ  award  the  prize  at  close  of  exhibition. 

"  The  guessing  contest  closes  October  2, 1896.  In  case  there 
"  are  two  or  more  who  guess  the  correct  weight  or  nearest  to  it, 
"  the  judges  are  to  have  the  right  to  decide  the  winner  by  lot 
"in  such  manner  as  may  appear  to  them  to  be  the  fairest  to  all 
"  concerned ;"  and  did  keep  and  retain  the  said  ticket  so  marked 
as  aforesaid,  and  did  communicate  the  guess  so  made  by  her, 
the  said  plaintiff,  to  the  said  defendants,  and  plaintiff  avers  that 
she,  the  said  plaintiff!,  was  the  nearest  guesser  at  the  Saint 
John  exhibition,  and  did  guess  the  nearest  to  the  weight  of 
the  said  big  cake  of  Surprise  soap,  all  of  which  the  said 
defendants  had  notice,  and  the  plaintiff  also  avers  that  she,  the 
said  plaintiff,  has  given  Surprise  soap  a  fair  trial  as  a  laundry 
soap,  and  that  all  conditions  were  performed  and  all  things 
happened  and  all  times  elapsed  necessary  to  entitle  the  said  plain- 
tiff to  have  the  said  Heintzman  piano  as  mentioned  in  the  said 
ticket  delivered  to  her,  yet  the  said  defendants  did  not  nor 
would  deliver  to  her,  the  sftid  plaintiff,  the  said  Heintzman 
piano,  and  the  plaintiff  claims  $800. 

Demurrer  :  The  defendants,  by,  etc.,  say  that  the  declara- 
tion is  bad  in  substance. 

Grounds  :     The  matters  of  law  intended  to  be  argued  are  : 
(1.)  that  there  is  no  mutuality  in  the  alleged  contract ; 
(2.)  that  no  consideration  for  the  alleged  promise  or  agreement 

is  stated  or  shewn  ; 
(8.)  that  the  alleged  contract  is  nudum  pactum ; 
(4.)  that  said  alleged  agreement  is  illegal ; 
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^^'        (6.)  that  said  alleged  agreement  was  a  lottery  transaction ; 


DUITHAM 


(6.)  that  the  declaration  shows  no  breach  of  the  alleged  agree- 
SAiirr  CRoa  ment ; 

Soap  Mahu- 

PACTUMKoco.  (70  that  the  declaration  discloses  no  cause  of  action  against 
the  defendants,  and  is  otherwise  bad ;  and 
(8.)  that  the  defendants'  corporate  existence  is  not  alleged  or 
shewn. 

April  14,  1897.  L.  A.  Currey^  Q^C.,  supports  demurrer. 
There  are  practically  but  three  points  to  be  argued.  If  the 
contract  set  forth  be  a  valid  one,  then  no  breach  is  assigned ; 
consequently  it  is  bad  on  demurrer.  By  the  terms  of  the  com- 
petition the  mayor  and  two  citizens  of  Saint  John  were  the 
arbitrators  to  award  the  prize;  it  is  not  alleged  that  they 
awarded  it  to  the  plainti£F,  and  without  this  no  action  can  be 
maintained.  On  the  face  of  it  the  contract  is  illegal  and  void 
because  it  is  a  lottery  transaction :  The  Criminal  Code,  1892, 
8.  205  ;  Barclay  v.  Pearson  (1)  ;  CarlUl  v.  Carbolic  Smoke  Ball 
Co.  (2),  and,  on  appeal  (8).  The  alleged  contract  is  void  for 
want  of  consideration. 

E,  P.  Raymond  contra. 

It  will  be  best  to  argue  the  fourtii  and  fifth  grounds  first : 
for  the  reason  that,  if  it  can  be  shewn  that  this  transaction  was 
not  illegal  and  that  it  was  not  a  lottery,  then,  of  course,  we  are 
free  to  discuss  the  question  as  to  whether  or  not  the  facts  as 
alleged  correctly  set  forth  the  elements  necessary  to  constitute 
a  valid  and  binding  contract.  These  two  grounds,  collectively, 
state  that  the  agreement  is  illegal  and  that  it  is  a  lottery  trans- 
action. The  section  of  the  Criminal  Code  dealing  with  the 
question  of  lotteries  is  found  on  page  188  of  Taschereau's 
Criminal  Code.  The  words  of  the  section  necessary  for  the 
purpose  of  this  argument  are  as  follows  :  "  Every  one  is  guilty 
"  of  an  indictable  offence  and  liable  to  two  years'  imprisonment 
^^  and  a  fine   not  exceeding  $2,000,  who  (a)   makes,  prints, 


(1)  [1893]  2  Ch.  154.  (2)  [1892]  2  Q.  B.  484. 

(3)  [1893]  1  Q.  B.  256. 
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"  advertises,  or  publishes,  or  causes,  or  procures  to  be  made,        ^^' 
"  printed,  advertised  or  published  any  proposal,  scheme  or  plan     ^^^J^^^ 
"for  advancing,  lending,  giving,  selling,  or  in  any  way  disposing  saiutcboix 
"  of  any  property  by  lots,  cards,  tickets,  or  any  mode  of  chance  p^ctcbiwoco. 
"  whatsoever. 

"  8.  Every  sale,  loan,  gift,  barter,  or  exchange  of  any  pro- 
"  perty  by  any  lottery  ticket,  card,  or  other  mode  of  chance 
"  depending  upon  or  to  be  determined  by  chance  or  lot  is  void, 
"and  all  such  property  so  sold,  lent,  given,  bartered,  or  ex- 
"  changed  is  liable  to  be  forfeited  to  any  person  who  sues  for 
"  the  same  by  action  or  information  in  any  court  of  competent 
"  jurisdiction." 

Now  this  agreement  was  not  an  illegal  transaction  within  the 
meaning  of  this  section  of  the  Criminal  Code,  as  it  was  not  a 
scheme  for  the  disposal  of  property  by  lot  or  chance.     A  game 
of  chance  is  such  that  the  result  cannot  by  any  process  of 
reasoning  be  foretold.     In  this  case  the  number  of  pounds  of 
soap  contained  in  the  cake  exhibited  by  the  defendants  was 
definite  and  ascertainable,  and  did  not  in  any  way  depend  upon 
chance.    An  unskilled  person,  in  arriving  at  the  correct  weight 
of  the  cake  of  soap,  no  doubt  would  depend  on  guess  work 
alone  or  chance  ;  but  on  the  other  hand,  a  skilled  person  could 
approximate  to  the  weight  with  accuracy  and  correctness.     The 
approximation  to  the  number  of  pounds  in  the  cake  of  soap 
depended  upon  the   exercise    of  judgment,   observation  and 
mental  effort,  and  was  not  a  mode  of  chance  for  the  disposal  of 
property  within  the  meaning  of  section  205  of  the  Criminal 
Code:    Regina  y.   Dodd%  (1),  and   Regina  v.   Jamieson  (2). 
These  two  cases  are  of  the  utmost  importance  in  the  considera- 
tion of  this  case,  as  they  were  decided  upon  the  criminal  law 
dealing  with  lotteries  as  it  then  stood  and  which  was  identically 
the  same  as  our   criminal   code   is  to-day.     The  fifth  ground 
states  that  this  agreement  was  a  lottery  transaction.    Now  if 
this  agreement  constituted  a  lottery  by  reason  of  falling  within 
the  meaning  of  section  205  of  the  Criminal  Code,  previously 
referred  to,  then  the  cases  of  Regina  v.  Dodds  and  Regina  y. 

(1)  4  Ont.  R.  390.  (2)  7  Ont.  R.  149. 
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1897.       Jamieson  are  conclusive  in  taking  this  agreement  out  of  the 

DuKHAM     operation  of  that  section.     Apart  from   this  section   of  the 

satktCboix  Criminal   Code,   this  transaction   does  not    come   within   the 

^^^^^^^^J"^  meaning  of  the  word   "lottery."     On  page  1164,  vol.  13  of 

American  and  English  Encyclopaedia  of  Law  a  lottery  is  defined 

to  be  "  a  sort  of  gaming  contract  by  which  for  a  valuable  con- 

"  sideration  one  may,  by  the  favour  of  the  lot,  obtain  a  prize  of 

"  a  value  superior  to  the  amount  or  value  of  that  which  he 

"  risks."     Note  1,  given  at  the  foot  of  the  same  page,  defines 

a  lottery  as  "  a  game  of  hazard  in  which  small  sums  are  ven- 

"  tured  for  the  chance  of  obtaining  greater ;"  also  "  any  scheme 

"  whereby  one,  on  paying  money  or  other  valuable  thing  to 

"  another,  becomes  entitled  to  receive  from  him  such  a  return 

"  in  value,  or  nothing,  as  some  formula  of  chance  may  deter- 

"mine." 

From  these  definitions  it  appears  that  the  elements  necessary 
to  constitute  a  lottery  are  that  something  should  be  hazarded 
for  the  purpose  of  gaining  more,  and  that  the  possibility  of 
obtaining  more  should  depend  entirely  upon  chance.  In  this 
case  no  value  was  given,  nothing  chanced  or  hazarded,  for  the 
purpose  of  gaining  or  winning  more ;  and  further,  as  the  number 
of  pounds  in  the  cake  of  soap  was  ascertainable  by  judgment, 
observation  and  mental  effort,  within  the  meaning  of  the  eases 
of  Regina  v.  Dodds  and  Regina  v.  Jamie%on^  the  possibility  of 
obtaining  more  did  not  depend  upon  a  game  of  chance. 

The  next  points  to  be  considered  are  the  first,  second  and 
third  grounds  of  demurrer,  which  deal  with  the  question  of 
contract.  The  offer  was  made  to  the  public  at  large,  and  was 
that  an  $800  Heintzman  piano  would  be  given  to  the  correct  or 
nearest  guesser  of  the  weight  of  the  big  cake  of  Surprise  soap 
exhibited  at  the  Saint  John  exhibition.  The  offer  in  this  case 
was  made  to  the  whole  world,  and  when  one  person  came 
forward  and  performed  the  conditions  of  the  offer  the  contract 
was  complete.  The  performance  of  the  condition  is  an  accept- 
ance of  the  offer,  and,  the  minds  of  the  parties  coming  together, 
mutuality  is  established  and  the  contract  is  completed.  The 
performance  of  the  conditions  is  a  sufficient  acceptance  without 
notification.  In  this  case  the  moment  that  the  ticket  and 
coupon  were  properly  marked  by  the  plaintiff,  and  the  one 
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retained  and  the  other  deposited  in  the  box  placed  there  to  receive  ^^' 
it,  in  compliance  with  the  terms  of  the  offer,  the  contract  was  i^^^h^** 
completed :  Williams  v.  Carwardine  (1)  ;  Carlill  v.  Carbolic  saint  croix 
Smoke  Ball  Co.  (2),  and  again  on  appeal  (8);  also  see  the^^^^^^; 
instructive  judgment  of  Lord  Justice  Blackburn  in  the  case  of 
Brogden  v.  The  Metropolitan  Railway  Co.  (4),  and  especially  at 
pages  691-692.  The  consideration  to  support  a  promise  as  a 
ground  of  action  may  consist  in  an  act  done  or  a  detriment 
incurred  by  the  promisee  at  the  request,  expressed  or  implied, 
of  the  promisor :  Shadwell  v.  Shadwell  (5),  and  Williams  v. 
Carwardine.  The  act  of  guessing  by  the  plaintifif,  coupled  with 
the  user  of  the  soap,  was  sufficient  consideration  to  support  the 
promise  of  the  defendant  company.  The  use  of  the  soap  in  this 
case  was  a  consideration  the  same  as  the  use  of  the  ^^  smoke 
ball "  in  the  case  of  Carlill  v.  The  Carbolic  Smoke  Ball  Co.^ 
before  referred  to.  The  use  of  the  soap  was  a  benefit  to  the  de- 
fendants, as  the  sale  must  in  every  case  precede  the  use ;  therefore 
there  was  a  consideration  moving  towards  the  defendants.  The 
strongest  point  to  be  urged  is  that  the  plaintiff  did  the  very  acts 
that  the  defendant  company  requested  to  be  done,  and  complied 
in  every  respect  with  the  conditions  and  terms  of  the  offer,  and 
by  so  doing  the  contract  was  completed,  and  in  law  the  plaintiff 
is  entitled  to  succeed.  The  offer  in  this  case  was  conditional 
until  accepted  by  the  performance  of  the  act  requested  to  be 
done  by  the  defendants.  The  performance  of  such  act  is  a 
sttfiBcient  consideration  to  support  the  promise  of  the  defendants : 
21  American  and  English  Encyclopaedia  of  Law,  391-392 ; 
England  v.  Davidson  (6)  ;  Lancaster  v.  Walsh  (7) ;  Tamer  v. 
Walker  (8);  Williams  v.  Carwardine  (9).  In  this  case  the 
piano  was  to  be  delivered  to  the  correct  or  nearest  guesser  of 
the  weight  of  the  cake  of  soap  exhibited  at  the  Saint  John 
exhibition,  and  who  also  used  the  soap  of  the  defendants  in 
accordance  with  the  request  of  the  company  printed  upon  the 


(1)  4  B.  &  Ad.  621.  (5)  6  Eng.  Ruling  Cases  9. 

(2)  61  L.  J.  Q.  B.  696.  (6)  9  L.  J.  Q.  B.  288. 

(3)  62  L.  J.  Q.  B.  257.  (7)  4  M.  &  W.  14. 

(4)  2  App.  Cases  666.  (8)  6  B.  &  S.  871. 

(9)  6  Eng.  Ruling  Cases  133. 
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^^'       tickets  provided  by  the  company  for  the  purpose  of  guessing. 

Dunham  j^  jg  distinctly  alleged  in  the  declaration  that  the  plaintiff  made 
saiktcboix  the  guess,  was  the  nearest  guesser  of  the  weight  of  the  cake  of 
Fi^TUM^co.  ®^*P»  *^^  ^^^^  *^®   plaintiff  used  the  soap  in  compliance  with 

Barker" J.  *^®  terms  and  conditions  of  the  offer.  The  plaintiff  made  the 
guess  and  used  the  soap  as  requested  by  the  defendant  company, 
and  when  as  a  matter  of  fact  her  guess  turned  out  to  be  the 
nearest  to  the  correct  weight  of  the  big  cake  of  soap,  she  com- 
plied perfectly  with  the  exact  terms  of  the  offer,  and  now  in 
law,  on  that  statement  of  facts,  is  entitled  to  succeed. 

The  breach  of  the  agreement  is  correctly  assigned.  The 
breach  should  be  assigned,  in  the  words  of  the  contract,  either 
negatively  or  affirmatively,  or  in  the  words  which  are  co-exten- 
sive with  the  import  and  effect  of  it.  In  this  case  the  breach  is 
assigned,  in  the  words  of  the  contract,  negatively:  Bullen  &  Leake, 
3rd  ed.  61-62 ;  Tidd's  Practice,  9th  ed.  440 ;  Chitty  on  Pleading, 
16  Am.  ed.  842,  343-346.  The  assignment  of  the  breach  in  this 
case  is  in  the  usual  form  for  breaches  of  contract:  2  Chitty  on 
Pleading,  16  Am.  Ed.  233 ;  Ward  v.  Lowndes  (1)  ;  Mville  v. 
Kelly  (2)  ;  Carlill  v.  Carbolic  Smoke  Ball  Co.  (8)  ;  England  v. 
Davidson  (4)  ;  Loekhardt  v.  Barnard  (5)  ;  Tamer  v.  Walker 
(6).  The  seventh  ground  is  a  general  ground  of  demurrer, 
and  is  really  disposed  of  by  the  law  and  authorities  cited  on  the 
argument  of  the  other  grounds. 

Currey^  Q.C.^  in  reply.  The  Ontario  cases  cited  by  my 
learned  friend  were  on  the  criminal,  not  the  civil  side  of  the 
Court. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Babkeb  J.  This  is  a  demurrer  to  the  declaration.  Eight 
grounds  were  stated  for  argument.  The  last  one,  however,  was 
abandoned,  and  the  remaining  seven  may  be  stated  in  the  fol- 


(1)  28  L.  J.  Q.  B.  265.  (4)  9  L.  J.  Q.  B.  287. 

I  (2)  12  C.  B.  N.  S.  740.  (5)  14  M.  &  W.  674. 

I  (3)  61  L.  J.  Q.  B.  697.  (6)  6  B.  &  S.  871. 
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lowing  three :     (1.)  there  is  no  coiisideration  for  the  contract ;       ^^' 
(2.)  the  contract  is  illegal,  as  it  involves  the  carrying  on  of  a    ^^'^^ 
lottery;  and  (3.),  that  the  declaration  shews  no  breach.    We  saixt'cboix 
think  there  must  be  judgment  for  the  plaintiff  on  all  these  ,^^^JJ^^ 
grounds.    If  it  was  a  part  of  the  consideration  that  the  plaintiff    Biirk^j. 

should  give  this  soap  a  fair  trial  (and  on  this  we  express  no       

opinion),  there  is  an  express  averment  that  she  has  done  so. 
Apart  from  this,  we  think,  in  all  such  cases  as  this,  where  a 
person  by  public  advertisement  agrees,  on  the  performance  of  any 
defined  act  or  consideration,  to  pay  a  specific  sum  of  money,  he 
becomes  bound,  on  notice  by  any  one  who  in  fact  does  the  act 
or  performs  the  condition,  provided  the  act  or  consideration  is 
not  illegal.  So  in  this  case,  if  the  defendants  —  no  doubt 
having  in  view  the  publicity  it  would  give  their  soap,  and  the 
increased  sale  of  it — choose  to  offer  and  agree  to  deliver  a 
piano  to  any  one  person  who,  subject  to  conditions  which  they 
impose,  shall  guess  or  come  nearest  to  guessing  the  precise 
weight  of  a  block  of  their  soap  on  public  exhibition,  they  are 
bound  to  do  so  to  any  one  who  does  so  guess.  As  Bowen  L.J. 
says  in  Carlill  v.  Carbolic  Smoke  Ball  Co.  (1) :  **  It  is  an  offer 
to  become  liable  to  any  one  who,  before  it  is  retracted,  performs 
the  condition ;  and,  although  the  offer  is  made  to  the  world, 
the  contract  is  made  with  that  limited  portion  of  the  public  who 
come  forward  and  perform  the  condition  on  the  faith  of  the 
advertisement." 

We  think  this  is  not  the  case  of  a  lottery.  It  is  not  a  case  of 
purchasing  tickets  where  it  is  simply  a  matter  of  chance  which 
ticket  wins.  The  person  who  guesses  pays  nothing  for  the 
chance  of  competing,  and  has  nothing  at  risk.  On  the  contrary, 
while  as  in  all  such  cases  the  element  of  chance  is  not  wanting, 
skill  and  judgment  in  a  competition  like  this  will  almost  inevi- 
tably win  as  against  inexperience.  The  man  with  a  knowledge 
of  the  weight  of  soap  and  a  capacity  for  judging  by  the  eye  of 
the  size  of  the  block,  and  the  knowledge  from  such  data  to  judge 


(1)  [1893]  I  Q.  B.  288. 
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^^'       of  its  weight,  will  be  much  more  likely  to  win  in  such  a  compe- 
DuNHAM     tition  than  one  who  has  no  such  knowledge  or  capacity  to  aid 
Saint  Croix  him  :     Meg,  V.  Dodds  (1)  ;  Meg,  V.  Jamieson  (2). 
FACTUBihoco.     As  to  the  third  point,  it  is  contended  that  the  defendants  only 
Barker  J.    bouud  themsclves  to  deliver  the  piano  to  whomsoever  might, 
under  the  decision  of  the  judges  who,  by  the  terms  of  the  con- 
tract, had  charge  of  the  competition,  be  the  winner,  and  that 
the  declaration  contains  no  averment  that  this  plaintiff  was 
awarded  the  prize  by  these  judges.     We  express  no  opinion  as 
to  whether  or  not  the  obtaining  of  any  such  award  by  the  judges 
is  or  is  not  a  condition  precedent  to  the  plaintiff's  right  to 
recover.     If  it  is  not,  then  the  averment  of  a  breach  by  the 
defendants  is  sufficient ;  if  it  is,  then  the  general  allegation  of 
performance  of  all  conditions  necessary  to  entitle  plaintiff  to 
recover  includes  this  one,  and  that  is  sufficient  on  demurrer. 

Judgment  far  plaintiff  an  demurrer. 


1897.  Ex    PARTE    PATCHELL. 


April  23, 


Canada  Temperance  Act  —  MUitanry  Canteen  —  Ccmada   AfUitia  Act, 
1886  — Queen's  Regulations  —  R.  S.  C,  c,  J^l. 

Held,  that  an  infantry  school  corps  has  the  right  to  establish  and  maintain  a 
canteen  to  be  conducted  in  accordaRce  with  the  Queen's  Regulations;  and 
that,  inasmuch  as  the  active  militia  is  subject  to  these  orders  and  regulations, 
every  officer  and  man  of  the  militia,  from  the  time  of  being  called  out  for 
active  service,  and  also  during  the  period  of  annual  driU  or  training,  has  an 
equal  right  with  the  members  of  the  infantry  school  corps,  to  purchase  ale 
and  other  articles  for  sale  at  the  canteen. 

January  27,  1897.  C.  W.  Beckwith  shewed  cause  against  a 
rule  nisi  for  certiorari^  granted  on  the  first  day  of  Michaelmas 
Term  last,  to  bring  up  a  conviction  made  by  the  police  magis- 


(1)  4^0nt.  R,  390.  (2)  7  Ont.  R,  149. 
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trate  of  the  City  of  Fredericton  against  the  applicant,  Thomas       ^^- 

Patchell,  for  selling  liquor  contrary  to  the  provisions  of  the    ^'"^^^ 

second  part  of  the  Canada  Temperance  Act,  then  in  force  in  the 

said  city.    The  applicant  was  a  private  in  the  Royal  Regiment 

of  Canadian  Infantry,  and  was  a  waiter  in  the  canteen  where 

ale,  groceries  and  tobacco  were  sold  to  the  men  attending  the 

in&ntry  school  at  Fredericton  aforesaid.    The  offence  charged 

against  him  was  that  he  sold  ale  to  one  Whipple,  a  member  of 

71st  battalion  of  York  infantry,  then  on  active  service.    Whipple 

at  the  time  of  the  sale  was  in  the  uniform  of  his  corps.    The 

questions  to  be  argued  are  two  in  number:    (1.)  Has  the  R.  R. 

C.  I.  a  right  to  maintain  a  canteen  in  the  City  of  Fredericton  ? 

(2.)  If  they  have,  can  they  sell  to  a  member  of  another  corps 

then  on   active  service  ?    It  is  submitted  that  neither  in  the 

Queen's  Regulations  nor  in  the  Canada  Militia  Act  is  there  any 

power  or  provision  for  repealing  the  Canada  Temperance  Act, 

and,  if  there  is,  it  has  not  been  done.    If  they  can  sell  to  their 

own  corps  they  cannot  sell  to  a  member  of  another  corps.     The 

Queen's  Regulations  govern  the  Canadian  Militia  only  in  so  far 

as  there  is  provision  in  the  Canadian  Regulations.   By  the  latter 

the  selling  of  ale,  etc.,  in  camps  is  specially  prohibited. 

A.  J.  Ghregory  supported  the  rule.  The  right  to  maintain  a 
canteen  by  this  corps  is  a  personal  right,  and  does  not  in  any 
way  affect  or  bear  upon  the  Scott  Act.  The  defendant  not  only 
had  the  right  to  sell,  but  was  bound  to  sell :  Canada  Militia 
Act,  1886,  s.  28.  The  coi^s  is  under  the  Queen's  Regulations : 
8. 82.  The  Queen's  Regulations  made  provisions  for  establishing 
canteens  :  1895,  s.  15,  paragraph  334.  The  corps  was  a  unit 
under  the  regulations:  paragraph  1 ;  but,  even  if  not,  it  makes 
no  difference :  s.  15,  paragraph  73.  The  canteen  is  not  confined 
to  the  particular  corps,  but  may  be  used  by  the  troops  at  large : 
8. 15,  paragraphs  77  and  85.  The  MQitia  Act,  ss.  116  and  117, 
shews  that  the  regulations  have  the  force  of  law.  Section  87 
justifies  the  sale  by  defendant  to  Whipple,  who,  though  a  mem- 
ber of  another  corps,  was  in  uniform  and  on  active  service. 


Cur.  adv.  wit. 
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18&7. 


The  judgment  of  the  Court  [Hanington  J.  taking  no  part] 


f^^.   was  now  delivered  by 


Patchbll. 
Tuck  C.J. 


Tuck  C.J.  The  defendant  was,  on  the  seventh  of  October, 
1896,  convicted  before  the  police  magistrate  of  Fredericton  of 
selling  intoxicating  liquor  contrary  to  the  provisions  of  the 
Canada  Temperance  Act. 

The  selling  was  admitted  before  the  magistrate,  but  it  was 
'contended  that  the  sale  was  not  contrary  to  law,  because  it  was 
made  by  the  military  waiter  of  the  canteen  of  the  infantry 
school  corps  at  the  City  of  Fredericton,  in  the  County  of  York. 
This  canteen  was  established  by  military  orders. 

The  liquor  was  sold,  not  to  a  member  of  the  infantry  school, 
but  to  Frederick  Whipple,  while  he  was  attending  the  militia 
camp  of  the  71st  York  Battalion  of  active  militia,  which  had 
been  duly  and,  lawfully  ordered  out  for  drill  and  training  in  a 
camp  of  exercise  at  Fredericton,  and  had  been  in  camp  from 
the  fifteenth  to  the  twenty-fifth  of  September,  1896,  when  the 
offence  is  said  to  have  been  committed.  The  witness  for  the 
prosecution,  to  whom  the  liquor  was  sold,  was  a  duly  enrolled 
member  of  No.  4  company  of  said  battalion,  and  was,  at  the 
time  of  the  committing  of  the  offence  charged,  a  member  of  the 
corps  on  active  service  in  such  camp,  and  was  in  uniform. 

This  is  an  application  for  a  certiorari  for  the  purpose  of  quash- 
ing the  conviction. 

By  the  Militia  Act,  s.  23,  Cf  41,  Revised  Statutes  of  Canada, 
provision  is  made  that  Her  Majesty  may  raise,  station  and 
maintain,  in  addition  to  the  ordinary  active  militia  force,  one 
troop  of  cavalry,  three  batteries  of  artillery,  and  not  more  than 
five  companies  of  infantry,  for  the  purpose,  among  other  things, 
of  securing  the  establishment  of  schools  for  military  instruction 
in  connection  with  corps  established  for  continuous  service. 
Section  59  of  the  same  chapter  provides  for  calling  out  the 
o£5cers  and  men  of  the  several  corps  of  the  active  militia  for 
drill,  and  when  ordered  to  assemble  in  a  camp  of  exercise  for 
drill  and  training ;  section  63  enacts  that  they  shall  be  consid- 
ered to  be  on  service  during  the  whole  of  the  period  for  which 
they  are  called  out ;  sections  72,  78  and  74  have  relation  to 
the  establishment  of  schools  of  military  instruction  in  each 
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province  of  Canada,  and  section  82  enacts  that  the  active  militia  *^' 
shall  be  subject  to  the  Queen's  Regulations  and  orders  for  the  pf ^^^ 
army.  By  these  regulations  and  orders,  for  the  year  1895, 
section  15,  paragraph  82,  it  is  provided  that  the  canteen  is  to  be 
maintained,  on  the  footing  of  a  well-conducted  tavern,  for  the 
sale  of  wines,  malt  liquors,  aerated  waters,  etc.,  and  paragraph 
85  says  that  officers,  warrant-officers,  non-commissioned  officers 
and  men,  with  their  families  and  servants,  are  the  only  persons 
permitted  to  purchase  articles  at  any  of  the  establishments' 
belonging  to  the  institute. 

I  am  of  opinion,  in  view  of  the  Queen's  Regulations  and 
orders  for  the  army,  and  the  MQitia  Act  of  Canada,  that  the 
infantry  school  corps  at  Fredericton  has  the  right  to  establish 
and  maintain  a  canteen,  to  be  conducted  in  accordance  with  the 
Qaeen's  Regulations ;  and  I  am  also  of  opinion  that,  inasmuch 
as  the  active  militia  is  subject  to  these  orders  and  regulations, 
eyery  officer  and  man  of  the  militia,  from  the  time  of  being 
called  out  for  active  service,  and  also  daring  the  period  of 
annual  drill  or  training,  has  an  equal  right  with  the  members 
of  the  infantry  school  corps  to  purchase  ale  and  other  articles 
for  sale  at  the  canteen. 

I  think  that  the  rule  for  a  certiarari  must  be  made  absolute. 


ItiLle  absoltUe. 
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^®7.  BROCK  V.    FORSTER. 


Apnl23. 


Landhrd  and  tenant  —  Lease  by  mortgagor  mbsequent  to  mortgage — 
Notice  by  mortga>gee  to  tenant  to  pay  rent  to  mortgagee  —  *S^.  16^  c.  8Sy 
Con,  Stat,  — Revocation  of  notice — Action  for  rent  by  mortgagor's 
assignee  accrued  due  before  revocation. 

A  mortgagor  let  the  mortgaged  premises  subsequently  to  the  mortgage.  The 
mortgagees  gave  a  notice  to  the  tenant  informing  him  of  the  mortgage  and 
requiring  him  to  pay  to  them  all  rent  due  and  payable  under  the  lease : 

Heldj  that  the  notice  did  not  make  the  tenant  the  tenant  of  the  mortgagee,  and 
was  not  an  adoption  by  the  mortgagee  of  the  lease  within  s.  15  of  c  83 
Con.  Stat. 

Semble,  per  Tuck  C.J.,  that  a  notice  under  s.  15,  c.  83,  Con.  Stat.,  may 
be  revoked  by  the  mortgagee  so  as  to  restore  the  original  tenancy  between 
the  mortgagor  and  tenant  and  entitle  the  mortgagor  to  recover  from  the 
I  tenant  rent  accrued  due  before  the  revocation. 

I  Ileldf  per  Barker  J.,  that  a  mortgagee  is  not  bound  to  proceed  under  s.  15, 

c.  83,  Con.  Stat.,  but  may  exercise  his  rights  at  common  law  for  the  recovery 
of  rent  payable  under  a  lease  of  the  mortgaged  premises  made  subsequent  to 
the  mortgage. 

Declabation:  Jei¥rey  H.  Brock,  by  etc.,  sues  John  B. 
Forster  for  that  Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  before 
and  at  the  time  of  making  the  demise  hereinafter  mentioned, 
were  seized  in  fee  of  and  in  the  lands  and  premises  hereinafter 
mentioned  to  have  been  demised  to  the  defendant,  and  that  being 
so  seized  the  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  by 
indenture  under  their  respective  hands  and  seals,  dated  the 
twenty-fifth  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-one,  did  lease  and  to  farm  let  unto 
the  defendant  the  lands  and  premises  mentioned  and  particularly 
described  in  said  indenture,  to  hold  to  the  defendant  from  the 
said  twenty-fifth  day  of  March  unto  the  first  day  of  May  next 
thence  ensuing,  and  from  thence  for  ten  years  yielding  and 
paying  to  the  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  their 
heirs  and  assigns,  the  yearly  rent  of  |i300,  payable  in  four  equal 
quarterly  payments  on  the  first  days  of  August,  November, 
February  and  May  in  each  and  every  year  during  the  said  term. 
And  the  said  defendant,  in  and  by  said  indenture  and  under  his 
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hand  and  seal,  covenanted  with  the  said  Mary  S.  Gilbert  and  ^^' 
Sarah  K.  Gilbert,  their  heirs  and  assigns,  that  he  would  pay  to  ^^^'^ 
them  and  their  heirs  and  assigns  the  said  yearly  rent  of  S800  fobs'tkb. 
on  the  respective  days  mentioned  in  said  indenture ;  that  by 
virtue  of  said  indenture  and  demise  the  defendant  entered  in 
and  upon  said  lands  and  premises,  the  reversion  of  and  in  said 
lands  and  premises  remaining  in  the  said  Mary  S.  Gilbert  and 
Sarah  K.  Gilbert  in  fee.  That  afterwards  during  the  said  term 
of  years  demised  in  said  indenture,  and  the  said  Mary  S.  Gilbert 
and  Sarah  K.  Gilbert  being  seized  in  fee  of  said  reversion,  the 
said  Mary  S.  Gilbert,  by  indenture  under  her  hand  and  seal 
dated  the  twenty-sixth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,  and  registered  in 
the  office  of  the  registrar  of  deeds  in  and  for  the  County  of 
Westmorland,  in  the  Province  of  New  Brunswick,  in  Book  V, 
No.  5,  p.  196,  conveyed  her  reversion  in  said  lands  and  premises 
and  all  her  interest  in  the  rents,  issues  and  profits  thereof  unto 
the  said  Sarah  E.  Gilbert,  her  heirs  and  assigns,  and  that  there- 
upon the  said  Sarah  K.  Gilbert  became  seized  of  the  whole  of 
the  reversion  in  fee  of  the  said  lands  and  premises  ;  that  being 
80  seized,  and  during  the  term  of  years  granted  in  said  first 
mentioned  indenture,  the  said  Sarah  K.  Gilbert  died  on  the 
twenty-ninth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-three,  having  first  made  in  writing 
under  her  hand  and  seal  her  last  will,  under  and  by  the  name  of 
Sarah  K.  Skynner,  wife  of  one  William  J.  Skynner,  duly  ad- 
mitted to  probate  and  registered  in  the  office  of  the  registrar  of 
deeds  in  and  for  the  County  of  Westmorland,  in  libro  B,  No. 
6,  p.  401,  by  which  she  devised  all  her  reversion  in  fee  in  said 
lands  and  premises  to  her  husband,  the  said  William  J.  Skynner, 
his  heirs  and  assigns,  and  whereby  the  said  William  J.  Skynner 
became  seized  in  fee  of  said  reversion ;  that  afterwards  being  so 
seized,  and  during  the  term  of  years  granted  in  said  first  men- 
tioned indenture,  the  said  William  J.  Skynner  did  by  deed 
dated  the  nineteenth  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-four,  convey  to  the  defend- 
ant, his  heirs  and  assigns  a  part  of  the  said  lands  and  premises 
as  mentioned  and  described  in  said  deed,  the  reversion  in  fee  in 
the  said  remaining  part  of  said  lands  and  premises  remaining  in 


Digitized  by 


Google 


264  >EW    BBUi^SWlCK    BEPOKTS.  [VOL. 

^wy.  the  said  William  J.  Skynner;  that  afterwards  during  the  said 
bbock  tgpju  granted  in  said  first  mentioned  indenture,  and  being  seized 
FoBSTEB.  in  fee  of  the  reversion  of  the  said  remaining  part  of  said  lands 
and  premises,  the  said  William  J.  Skynner,  by  deed  under  his 
hand  and  seal,  and  dated  the  twenty-sixth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
four,  and  registered  on  the  twenty-sixth  day  of  September 
following,  in  the  ofl5ce  of  the  registrar  of  deeds  in  and  for  the 
County  of  Westmorland,  in  libro  K,  No.  6,  folio  92,  did  assign 
and  convey  the  reversion  in  fee  in  said  remaining  part  of  said 
lands  and  premises  to  the  plaintiff,  his  heirs  and  assigns  as 
mentioned  and  described  in  said  deed,  whereupon  the  plaintiff 
became  and  continued  and  now  is  seized  in  fee  of  the  reversion 
of  said  part  of  said  lands  and  premises ;  that  the  term  of  years 
granted  in  said  first  mentioned  indenture  has  never  ceased  as 
to  the  remaining  part  of  said  lands  and  premises,  and  the  said 
defendant  has  always  continued  and  remained  in  the  possession 
and  use  of  the  remaining  part  of  said  lands  and  premises  as 
described  in  said  last  mentioned  deed  and  every  part  and  parcel 
thereof,  and  that  the  defendant  has  not  paid  the  plaintiff  the 
rent  due  under  said  first  mentioned  indenture  for  said  part  of 
said  lands  and  premises  from  the  time  reversion  of  the  same 
became  vested  in  the  plaintiff,  of  which  rent  four  quarters,  from 
the  first  day  of  August,  A.D.  1895,  to  the  first  day  of  August, 
A.D.  1896,  are  due  and  unpaid  from  the  defendant  to  the 
plaintiff. 

2.  And  also  for  that  Mary  S.  Gilbert  and  Sarah  K.  Gilbert, 
before  and  at  the  time  of  making  the  demise  hereinafter  men- 
tioned, were  seized  in  fee  of  and  in  the  lands  and  premises 
hereinafter  mentioned  to  have  been  demised  to  the  defendant, 
and  that  being  so  seized  the  said  Mary  S.  Gilbert  and  Sarah  E. 
Gilbert,  by  indenture  under  their  respective  hands  and  seals 
dated  the  twenty-fifth  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,  did  lease  and  to 
farm  let  unto  the  defendant  the  lands  and  premises  mentioned 
and  particularly  described  in  said  indenture,  to  hold  to  the 
defendant  from  the  said  twenty-fifth  day  of  March  unto  the  first 
day  of  May  next  thence  ensuing,  and  from  thence  for  ten  years 
yielding  and  paying  to  the  said  Mary  S.  Gilbert  and  Sarah  K. 
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Gilbert,  their  heirs  and  assigns,  the  yearly  rent  of  $300,  payable . 
in  four  equal  quarterly  payments,  on  the  first  days  of  August, 
November,  February  and  May  in  each  and  every  year  during  fobotkb. 
the  said  term.  And  the  said  defendant,  in  and  by  said  inden- 
ture and  under  his  hand  and  seal,  covenanted  with  the  said 
Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  their  heirs  and  assigns, 
that  he  would  pay  to  them  and  their  heirs  and  assigns  the  said 
yearly  rent  of  fSOO  on  the  respective  days  mentioned  in  said 
indenture ;  that  by  virtue  of  said  indenture  and  demise  the 
defendant  entered  in  and  upon  said  lands  and  premises  the 
reversion  of  and  in  said  lands  and  premises  then  remaining  in 
the  said  Mary  S.  Gilbert  and  Sarah  K.  GQbert  in  fee.  That 
afterwards  during  the  said  term  of  years  demised  in  said  inden- 
ture, and  the  said  Mary  S.  Gilbert  and  Sarah  K.  GQbert  being 
seized  in  fee  of  said  reversion^  the  said  Mary  S.  Gilbert,  by 
indenture  under  her  hand  and  seal  dated  the  twenty-sixth  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-one,  and  registered  in  the  office  of  the  registrar  of 
deeds  in  and  for  the  County  of  Westmorland,  in  the  Province 
of  New  Brunswick,  in  Book  V,  No.  6,  p.  196,  conveyed  her 
reversion  in  said  lands  and  premises  and  all  her  interest  in  the 
rents,  issues  and  profits  thereof  unto  the  said  Sarah  E.  Gilbert, 
her  heirs  and  assigns,  and  that  thereupon  the  said  Sarah  K. 
Gilbert  became  seized  of  the  whole  of  the  reversion  in  fee  of  the 
said  lands  and  premises ;  that  being  so  seized  and  during  the 
term  of  years  granted  in  said  first  mentioned  indenture  the  said 
Sarah  K.  Gilbert  died  on  the  twenty-ninth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three, 
having  first  made  in  writing,  under  her  hand  and  seal,  her  last 
will  under  and  by  the  name  of  Sarah  K.  Skynner,  wife  of  one 
William  J.  Skynner,  duly  admitted  to  probate  and  registered  in 
the  office  of  the  registrar  of  deeds  in  and  for  the  County  of 
Westmorland,  in  libro  B,  No.  6,  p.  401,  by  which  she  devised 
all  her  reversion  in  fee  in  said  lands  and  premises  to  her  husband, 
the  said  William  J.  Skynner,  his  heirs  and  assigns,  and  whereby 
the  said  William  J.  Skynner  became  seized  in  fee  of  the  said 
reversion.  That  afterwards  being  so  seized,  and  during  the 
term  of  years  granted  in  said  first  mentioned  indenture,  the  said 
William  J.  Skynner  did  by  deed  dated  the  nineteenth  day  of 
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^^'  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
bbock  ^^^  ninety-four,  convey  to  the  defendant,  his  heirs  and  assigns, 
F0B8TEB.  a  part  of  the  said  lands  and  premises  as  mentioned  and  described 
in  said  deed,  the  reversion  in  fee  in  the  remaining  part  of  said 
lands  and  premises  remaining  in  the  said  William  J.  Skynner; 
that  the  said  William  J.  Skynner  continued  to  be  the  owner  in 
fee  of  the  reversion  in  said  remaining  part  of  said  lands  and 
premises  until  the  twenty-sixth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-five,  during 
which  time  the  term  of  years  granted  in  said  first  mentioned 
indenture  continued  and  remained  in  the  defendant,  and  that 
on  the  said  last  mentioned  date  there  was  due  and  unpaid  by 
the  defendant  four  quarters  rent,  from  the  first  day  of  August, 
A.D.  1894,  to  the  first  day  of  August,  A.D.  1895,  for  the  said 
part  of  said  lands  and  premises,  and  that  the  same  was  due  and 
payable  by  the  defendant  to  the  said  William  J.  Skynner,  and 
was  so  due  and  payable  at  the  time  of  the  assignment  hereinafter 
mentioned  ;  that  afterwards,  by  indenture  under  seal  dated  the 
tenth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-six,  the  said  William  J.  Skynner 
assigned  to  the  plaintiff  absolutely  all  and  every  all  rents  and 
sums  of  money  due  and  owing  the  said  William  J.  Skynner 
from  the  defendant  arising  out  of  and  in  respect  of  the  indenture 
hereinbefore  first  mentioned,  and  any  other  sum  due  the  said 
William  J.  Skynner  from  the  defendant.  That  express  notice 
in  writing  of  the  said  assignment  was  given  by  the  plaintiff  to 
the  defendant  on  the  twenty-ninth  of  September,  A.D.  1896; 
that  the  defendant  has  not  paid  the  said  rent  due  and  payable 
by  him  to  the  said  William  J.  Skynner  and  so  assigned  to  the 
plaintiff,  and  that  the  same  remains  due  and  unpaid  from  the 
defendant  to  the  plaintiff,  and  the  plaintiff  claims  $500. 

Pleas  :  5.  And  for  a  fifth  plea,  and  to  said  first  count,  the 
said  defendant  says  that  before  the  making  and  executing  of 
the  said  indenture  of  demise  by  the  said  Mary  S.  Gilbert  and 
Sarah  K.  Gilbert  in  said  first  count  mentioned,  they,  the  said 
Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  whilst  seized  and  pos- 
sessed of  the  said  fee  of  the  said  portion  of  said  lands  and 
premises  hereinafter  next  mentioned,  by  indenture  of  mortgage 


Digitized  by  ^ 


ioogle 


XXXIV.]  NEW    BRUNSWICK    REPORTS.  267 

duly  signed,  sealed  and  executed  by  them  under  their  hands        ^«^- 
and  seals  and  bearing  date  the  ninth  day  of  December,  in  the      b»ock 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  in     fobsVer. 
consideration  of  the  sum  of  f  1,000  of  lawful  money  of  Canada  ^ 

to  them  paid  by  Maria  A.  Street  and  Louisa  E.  Street,  had 
granted,  bargained,  sold,  aliened,  released,  conveyed  and  con- 
firmed unto  the  said  Maria  A.  Street  and  Louisa  E.  Street, 
their  heirs  and  assigns,  in  fee  simple  by  way  of  mortgage  all 
and  singular  the  said  remaining  part  and  portion  of  said  lands 
and  premises  in  said  declaration  mentioned,  and  for  and  in 
respect  of  which  rent  is  in  and  by  said  first  count  of  said 
declaration  claimed  to  be  due  to  the  plaintiff,  and  which  was 
not  conveyed  by  the  said  William  J.  Skynner  to  the  plaintiff, 
and  which  said  indenture  of  mortgage  is  registered  in  the  office 
of  the  registrar  of  deeds  in  and  for  said  County  of  Westmorland, 
in  libro  S,  No.  5,  folio  267,  on  the  twelfth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  and 
which  said  indenture  of  mortgage  was  made  and  executed  for 
securing  to  the  said  Maria  A.  Street  and  Louisa  E.  Street  the 
payment  of  the  said  sum  of  $1,000  at  the  expiration  of  five 
years  from  the  date  thereof,  with  interest  thereon  at  the  rate  of 
six  per  centum  per  annum,  payable  half  yearly  from  the  date  of 
said  indenture  of  mortgage  until  the  said  principal  sum  of  $1,000 
and  interest  should  be  fully  paid,  and  which  said  indenture  of 
mortgage  hath  ever  since  remained  and  still  is  in  full  force  and 
efiPect,  and  the  estate  in  fee  in  said  portion  of  said  lands  and 
premises  thereby  conveyed  and  thereby  vested  in  said  Maria 
A.  Street  and  Louisa  E.  Street  hath  ever  since  remained  and 
still  is  vested  in  the  said  Maria  A.  Street  and  Louisa  E.  Street. 
That  the  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert  were,  at 
the  time  of  the  making  and  executing  of  said  indenture  of  mort- 
gage, and  &om  thence  and  up  to  and  at  the  time  of  the  making 
and  executing  of  said  indenture  of  mortgage  and  the  demise 
to  the  defendant,  in  the  possession  and  occupation  of  said  portion 
of  said  lands  and  premises  so  conveyed  to  said  Maria  A.  Street 
and  Louisa  E.  Street  by  way  of  mortgage  as  aforesaid,  and 
thereupon  the  said  Maria  A.  Street  and  Louisa  E.  Street,  as 
such  mortgagees,  after  the  execution  of  said  mortgage  and  after 
the  making  and  executing  of  said  indenture  and  demise  by  said 
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1807.  Mary  S.  Gilbert  and  Sarah  K.  Gilbert  to  the  defendant,  by 
Brock  virtue  of  said  title  paramount  so  vested  in  them  by  said  mort- 
FOR8TEB.  gage  heretofore  and  before  the  accruing  due  of  any  of  the  rent 
mentioned  and  sued  for  and  sought  to  be  recovered  in  and  by 
said  first  count  of  said  declaration,  under  and  by  virtue  of  the 
Statute  and  Act  of  the  General  Assembly  of  the  Province  of 
New  Brunswick  relating  to  landlord  and  tenant,  did  give  to 
and  serve  upon  the  defendant  a  notice  in  writing  of  said  mort- 
gage, and  did  in  and  by  said  notice  in  writing,  request  and 
require  that  the  said  defendant  should  pay  to  them,  the  sud 
Maria  A.  Street  and  Louisa  E.  Street,  as  such  mortgagees,  all 
rent  then  or  which  might  become  due  and  payable  from  the 
defendant  under  said  indenture  of  demise  so  made  to  the  said 
defendant  by  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  and 
alleged  in  said  first  count,  and  for  and  in  respect  of  the  said 
remaining  portion  of  said  demised  premises  not  conveyed  to  the 
defendant  by  said  William  J.  Skynner ;  and  they,  the  said  Maria 
A.  Street  and  Louisa  E.  Street,  as  such  mortgagees,  did  in  and 
by  said  last  mentioned  notice  to  the  defendant,  and  under  and 
by  virtue  of  said  statute  and  Act  of  the  General  Assembly  in 
such  case  made  and  provided,  adopt  and  ratify  the  said  inden- 
ture and  demise,  and  did  make  the  defendant,  and  he,  the  said 
defendant,  thereby  became  the  tenant  of  the  said  Maria  A. 
Street  and  Louisa  E.  Street,  as  such  mortgagees,  under  said 
indenture  of  demise  of  and  in  respect  to  said  remaining  portion 
of  said  demised  premises  not  conveyed  to  the  said  defendant  by 
said  William  J.  Skynner  for  the  term  of  said  demise  then  yet 
to  come  and  unexpired  therein,  and  whereby  the  rent  of  and  for 
the  remaining  portion  of  said  demised  lands  and  premises  sued 
for  in  and  by  said  first  count  became  and  was  and  is  payable  to 
the  said  Maria  A.  Street  and  Louisa  E.  Street,  as  such  mort- 
gagees, and  not  to  the  said  plaintiff,  as  alleged,  and  which  said 
last  mentioned  tenancy  so  made  and  created  between  the  said 
defendant  and  the  said  Maria  A.  Street  and  Louisa  E.  Street 
was  created  and  made  before  the  accruing  due  of  the  rent  sued 
for  in  said  first  count  or  any  part  thereof,  and  has  continued  to 
exist  from  the  time  of  the  making  and  creating  thereof  up  to 
the  time  of  the  commencement  of  this  suit. 
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14.    And  for  a  fourteeuth  plea,  and  as  to  so  much  of  the  said       ^^' 
second  count  as  relates  to  and  seeks  to  recover  one  quarter's      b»ock 
rent,  parcel  of  the  four  quarters'  rent  in  said  second  count    foratrii. 
mentioned  and  therein  alleged  to  be  due  to  the  plaintiff  from 
the  defendant — that  is  to  say,  as  to  the  one  quarter's  rent 
which  fell  due  on  the  first  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-five  —  the  defend- 
ant says  that  before  the  making  and  executing  of  the  said 
indenture  of  demise  by  the  said  Mary  S.  Gilbert  and  Sarah  K. 
Gilbert  to  the  defendant  in  said  second  count  mentioned,  they, 
the  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert,  whilst  seized  in 
fee  simple  of  the  part  and  portion  of  said  lands  and  premises 
hereinafter  next  mentioned,  by  indenture  of  mortgage  duly 
signed,  sealed  and  executed  by  them  under  their  hands  and 
seals  and  bearing  date  the  ninth  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety,  in  consid- 
eration of  the  sum  of  $1,000  of  lawful  money  of  Canada  to  them 
paid  by  said  Maria  A.  Street  and  Louisa  E.  Street,  had  granted, 
bargained,  sold,  aliened,  released,  conveyed  and  confirmed  unto 
the  said  Maria  A.  Street  and  Louisa  E.  Street,  their  heirs  and 
assigns,  in  fee  simple  by  way  of  mortgage,  all  and  singular  that 
portion  of  said  lands  and  premises  in  said  second  count  of  said 
declaration  mentioned  and  for  and  in  respect  of  which  said  one 
quarter's  rent  for  the  said  quarter  ending  the  first  day  of 
August,  in  the  year  of  our*  Lord  one  thousand  eight  hundred 
and  ninety-five,  is  in  and  by  said  second  count  now  claimed  to 
be  due  and  owing  from  the  defendant  to  the  plaintiff,  and  which 
part  and  portion  was  not  by  said  William  J.  Skynner  conveyed 
to  the  plaintiff;  and  which  said  indenture  of  mortgage  is  regis- 
tered in  the  office  of  the  registrar  of  deeds  in  and  for  the  said 
County  of  Westmorland,  in  libro  S,  No.  6,  folio  867,  on  the  twelfth 
day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety,  and  which  said  indenture  of  mortgage  was 
made  and  executed  for  the  securing  to  the  said  Maria  A.  Street 
and  Louisa  E.  Street  the  payment  of  the  said  sum  of  $1,000  at 
the  expiration  of  five  years  from  the  date  thereof,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum,  payable  half- 
yearly  from  the  date  of  said  indenture  of  mortgage  until  the 
said  principal  sum  of  $1,000  and  interest  should  be  fully  paid. 
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^^'  and  which  said  indenture  of  mortgage  hath  ever  since  remained 
BBocK  j^jj^  g^Q2  is  in  full  force  and  effect,  and  the  estate  in  fee  in  said 
FoBSTER.  portion  of  said  lands  and  premises  thereby  conveyed  and  thereby 
vested  in  said  Maria  A.  Street  and  Louisa  E.  Street  has  ever 
since  remained  and  still  is  vested  in  them,  the  said  Maria  A. 
Street  and  Louisa  E.  Street ;  that  the  said  Mary  S.  Gilbert  and 
Sarah  E.  Gilbert  were,  at  the  time  of  the  making  and  executing 
of  the  said  indenture  of  mortgage,  and  from  thence  up  to  and 
at  the  time  of  the  making  and  executing  of  said  indenture  and 
demise  to  the  defendants,  in  the  possession  and  occupation  of 
the  said  portion  of  said  lands  and  premises  so  conveyed  to  said 
Maria  A.  Street  and  Louisa  E.  Street  by  way  of  mortgage  as 
aforesaid,  and  thereupon  the  said  Maria  A.  Street  and  Louisa 
E.  Street,  as  such  mortgagees,  in  fee  after  the  execution  of  said 
mortgage,  and  after  the  making  and  executing  of  said  indenture 
and  demise  by  the  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert 
to  the  defendant,  and  by  virtue  of  said  title  paramount  so  vested 
in  them  by  said  mortgage  heretofore  and  before  the  accruing 
due  of  the  said  one  quarter's  rent  so  falling  due  on  the  first  day 
of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-five,  in  said  count  mentioned  and  herein  pleaded  to 
under  and  by  virtue  of  the  statute  and  Act  of  the  General 
Assembly  of  the  Province  of  New  Brunswick  relating  to  land- 
lord and  tenant,  did  give  to  and  serve  upon  the  defendant  a 
notice  in  writing  of  said  mortgage,  and  did  in  and  by  said 
notice  in  writing  request  and  require  that  the  said  defendant 
should  pay  to  them,  the  said  Maria  A.  Street  and  Louisa  E. 
Street,  as  such  mortgagees,  all  rent  then  or  which  might  become 
due  and  payable  from  the  defendant  under  said  indenture  of 
demise  so  made  to  the  said  defendant  by  said  Mary  S.  Gilbert 
and  Sarah  K.  Gilbert  and  alleged  in  the  said  first  count  in  fee 
and  in  respect  of  the  said  remaining  portion  of  said  demised 
premises  not  conveyed  to  the  defendant  by  said  William  J. 
Skynner,  and  they,  the  said  Maria  A.  Street  and  Louisa  E. 
Street,  as  such  mortgagees,  in  fee  did  in  and  by  said  last  men- 
tioned notice  to  the  defendant,  and  under  and  by  virtue  of  the 
statute  and  Act  of  the  General  Assembly  in  such  case  made 
and  provided,  adopt  and  ratify  the  said  indenture  and  demise, 
and  did  make  the  defendant,  and  he,  the  said  defendant,  thereby 
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became  tenant  of  the  said  Maria  A.  Street  and  Louisa  E.  Street,  ^^' 
as  mortgagees  under  said  indenture  of  demise  of  and  in  respect  »»<>«» 
to  said  remaining  portion  of  said  lands  and  premises  not  fobsteb. 
conveyed  to  the  said  defendant  by  said  William  J.  Skynner  for 
the  term  of  said  demise  then  yet  to  come  and  unexpired  therein 
whereby  the  said  one  quarter's  rent  of  and  for  said  remaining 
portion  of  said  lands  and  premises  which  so  fell  due  on  the  said 
first  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-five,  and  so  sued  for  and  sought  to  be 
recovered  in  and  by  said  second  count,  became  and  was  and  is 
payable  by  the  defendant  to  the  said  Maria  A.  Street  and 
Louisa  E.  Street,  as  such  mortgagees,  and  is  not  and  was  not 
ever  payable  to  the  said  William  J.  Skynner  or  to  the  plaintiff 
as  alleged,  and  which  said  last  mentioned  notice  was  given  and 
said  last  mentioned  tenancy  between  the  defendant  and  said 
Maria  A.  Street  and  Louisa  E.  Street  was  made  and  created 
before  the  accruing  due  of  the  said  one  quarter's  rent  of  said 
remaining  portion  of  said  demised  lands  and  premises  which  fell 
due  on  said  first  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-five. 

Replications:  2.  And  for  a  second  replication  to  the 
defendant's  fifth  plea,  the  plaintiff  says  that  on  or  about  the 
sixteenth  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-five,  the  said  Maria  A.  Street  and 
Louisa  E.  Street,  by  G.  C.  &  C.  J.  Coster  as  their  agent,  and  on 
their  behalf  gave  to  and  served  upon  the  defendant  a  certain 
notice  in  writing  of  and  concerning  said  mortgage  and  said 
remaining  portion  of  said  lands  and  premises  and  said  indenture 
of  demise  in  the  words  and  figures  following —  that  is  to  say: 

"  Saint  John,  New  Brunswick,  July  16, 1895. 
"John  B.  Forster,  Esq.,  Dorchester,  N.  B. 

"Dear  Sir, — On  behalf  of  the  Misses  Maria  A.  and  Louisa 
E.  Street,  the  mortgagees  of  the  Far  Marsh  (meaning  the  said 
remaining  portion  of  said  lands  and  premises)  formerly  a  part 
of  the  estate  of  the  late  William  J.  Gilbert,  we  beg  to  notify 
you,  as  lessee,  that  all  rent  payable  by  you  under  your  lease 
must  be  paid  at  our  office,  as  agents,  and  not  elsewhere. 
"  Yours  truly, 

"  (Signed)    G.  C.  &  C.  J.  Costee." 
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^^'  That  afterwards,  and  on  or  about  the  eleventh  day  of  Scp- 

beock  tember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
FoBSTSR.  and  ninety-five,  the  said  Maria  A.  Street,  under  the  name  of 
Maria  A.  L.  Street,  by  said  G.  C.  &  C.  J.  Coster,  as  her  solicitor 
and  agent,  gave  to  and  served  upon  the  defendant  a  certain 
other  notice  in  writing  of  and  concerning  said  mortgage  and 
said  remaining  portion  of  said  lands  and  premises  and  said 
indenture  of  demise  in  the  words,  letters  and  figures  following 
—  that  is  to  say: 

*'  John  Forster,  Esq. 

"Dear  Sir, — You  are  notified  and  required  to  pay  to  us, as 
solicitors  and  agents  of  Maria  A.  L.  Street,  the  mortgagee  of 
that  portion  of  the  Willow  Farm  (meaning  the  said  remaining 
portion  of  the  said  lands  and  premises)  known  as  the  Far  Marsh, 
at  present  owned  by  William  J.  Skynner  and  occupied  by  you 
as  lessee,  all  rent  due  by  you  to  the  said  William  J.  Skynner. 
"  Yours  truly, 

"  (Signed)     G.  C.  &  C.  J.  Costeb. 

"  Dorchester,  N.  B.,  September  11, 1895." 

And  the  plaintiff  says  that  there  never  was  any  other  notice 
or  notices  from  the  said  Maria  A.  Street  and  Louisa  E.  Street, 
or  either  of  them,  or  on  their  or  either  of  their  behalf  of  and 
concerning  said  mortgage  and  said  remaining  portion  of  said 
lands  and  premises  and  said  indenture  of  demise  given  to  or 
served  upon  the  defendant  to  pay  to  them  or  either  of  them  the 
rent  sued  for  in  the  said  first  count;  and  that  afterwards,  and 
before  the  commencement  of  this  suit,  and  while  the  rent  sued 
for  in  the  said  first  count  of  the  declaration  was  wholly  due  and 
unpaid  from  the  defendant,  and  before  the  same  or  any  part 
thereof  had  been  paid  by  the  defendant  to  the  said  Maria  A. 
Street  and  Louisa  E.  Street,  or  either  of  them,  the  said  Maria 
A.  Street  and  Louisa  E.  Street  revoked  and  countermanded 
each  of  the  above  notices  in  writing  by  serving  and  giving  to 
the  defendant,  on  the  twenty-ninth  day  of  September,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-six,  a  certain 
notice  in  writing  in  the  words  and  figures  following  —  that  is 
to  say: 
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"John  B.  Forster,  Esq.,  Dorchester,  N.  B.  ^^' 

Bbock 

"Dear  Sir, — You  are  hereby  notified  that  all  notices  from  v. 
Maria  A.  Street  and  Louisa  E.  Street,  mortgagees  under  a  ^®*«™»- 
certain  mortgage  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert, 
requiring  payment  to  them  as  said  mortgagees  of  all  rents  due 
or  to  become  due  from  you  in  connection  with  a  certain  lease  of 
land  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert  to  yourself, 
bearing  date  twenty-fifth  day  of  March,  A.D.  1891,  are  counter- 
manded and  revoked,  and  that  said  rent  is  payable  to  Jeffrey 
H.  Brock  (meaning  the  plaintiff))  the  owner  of  the  equity  of 
redemption  of  said  mortgaged  land. 

"Dated  at  Saint  John,  N.  B.,  September  24, 1896. 

"(Signed)    Mabia  A.  Stbeet, 

"  by  G.  C.  Coster,  her  Attorney. 
"  LotJiSA  E.  Stbbet, 

"  by  G.  C.  Coster,  her  Attorney." 

4.  And  for  a  fourth  replication  to  the  defendant's  four- 
teenth plea  the  plaintiff  says  that  on  or  about  the  sixteenth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-five,  the  said  Maria  A.  Street  and  Louisa  E.  Street, 
byG.C.  &  C.  J.  Coster,  as  their  agent,  and  on  their  behalf,  gave 
to  and  served  upon  the  defendant  a  certain  notice  in  writing  of 
and  concerning  said  mortgage  and  said  remaining  portion  of 
said  lands  and  premises  and  said  indenture  of  demise  in  the 
words,  letters  and  figures  following  —  that  is  to  say : 

"  Saint  John,  New  Brunswick,  July  16, 1896. 
"John  B.  Forster,  Esq.,  Dorchester,  N.  B. 

"Dear  Sir, —  On  behalf  of  the  Misses  Maria  A.  and  Louisa 
£.  Street,  the  mortgagees  of  the  Far  Marsh  (meaning  the  said 
remaining  portion  of  said  lands  and  premises),  formerly  a  part 
of  the  estate  of  the  late  William  J.  Gilbert,  we  beg  to  notify 
you,  as  lessee,  that  all  rent  payable  by  you  under  your  lease 
must  be  paid  at  our  office,  as  agents,  and  not  elsewhere. 
"  Yours  truly, 

"  (Signed)    G.  0.  &  C.  J.  Coster," 
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^^'  That  afterwards,  and  on  or  about  the  eleventh  day  of  Sep- 

B^cK  tember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
FoBSTEB.  and  ninety-five,  the  said  Maria  A.  Street,  under  the  name  of 
Maria  A.  L.  Street,  by  said  G.  C.  &  C.  J.  Coster,  as  her 
solicitor  and  agent,  gave  to  and  served  upon  the  defendant  a 
certain  other  notice  in  writing  of  and  concerning  said  mortgage 
and  said  remaining  portion  of  said  lands  and  premises  and  said 
indenture  of  demise  in  the  words,  letters  and  figures  following 
—  that  is  to  say : 

"  John  Forster,  Esq. 

"  Dear  Sir,  —  You  are  notified  and  required  to  pay  to  us,  as 
solicitors  and  agents  of  Maria  A.  L.  Street,  the  mortgagee  of 
that  portion  of  the  Willow  Farm  (meaning  the  said  remaining 
portion  of  the  said  lands  and  premises)  known  as  the  Far  Marsh, 
at  present  owned  by  William  J.  Skynner  and  occupied  by  you 
as  lessee,  all  rent  due  by  you  to  the  said  William  J.  Skynner. 

"  Yours  truly, 

"  (Signed)     G.  C.  &  C.  J.  Coster. 
"  Dorchester,  N.  B.,  September  11, 1896." 

And  the  plaintiff  says  that  there  never  was  any  other  notice 
or  notices  from  the  said  Maria  A.  Street  and  Louisa  £.  Street, 
or  either  of  them,  or  on  their  or  either  of  their  behalf,  given  to  or 
served  upon  the  defendant  to  pay  to  them  or  either  of  them  the 
whole  of  the  rent  or  any  part  of  the  same  sued  for  in  the  said 
second  count  of  the  declaration ;  and  the  plaintiff  says  that 
afterwards,  and  before  the  commencement  of  this  suit,  and  while 
the  whole  of  the  rent  sued  for  in  said  second  count  of  the 
declaration  was  wholly  due  and  unpaid  from  the  defendant,  and 
before  the  same  or  any  part  thereof  had  been  paid  by  the 
defendant  to  the  said  Maria  A.  Street  and  Louisa  E.  Street, 
or  either  of  them,  the  said  Maria  A.  Street  and  Louisa  £.  Street 
revoked  and  countermanded  each  of  the  above  notices  by  serving 
and  giving  to  the  defendant,  on  the  twenty-ninth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  a  certain  notice  in  writing  in  the  words  and  figures 
following  —  that  is  to  say: 


Digitized  by 


Google 


XXXIV.]  NEW   BBUN8WICK    BBPORTS.  276 

"John  B.  Forster,  Esq.,  Dorchester,  N.  B.  ^^' 

"Dear  Sir,  —  You  are  hereby  notified  that  all  notices  from  ^^^ 
Maria  A.  Street  and  Louisa  E.  Street,  mortgagees  under  a  fobsteb. 
certain  mortgage  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert, 
requiring  payment  to  them  as  said  mortgagees  of  all  rents  due 
or  to  become  due  from  you  in  connection  with  a  certain  lease 
of  land  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert  to  yourself, 
bearing  date  twenty-fifth  day  of  March,  A.  D.  1891,  are  coun- 
termanded and  revoked,  and  that  said  rent  is  payable  to  Jeffrey 
H.  Brock  (meaning  the  plaintiff),  the  owner  of  the  equity  of 
redemption  of  said  mortgaged  land. 

''Dated  at  Saint  John,  N.  B.,  September  24, 1896. 

» 

"  (Signed)    Maria  A.  Street, 

"  by  G.  C.  &  C.  J.  Coster,  her  Attorney. 
"  Louisa  E.  Street, 

"  by  G.  C.  &  C.  J.  Coster,  her  Attorney." 

The  defendant  demurred  to  the  plaintiff's  second  replication 
to  the  fifth  plea,  and  to  the  fourth  replication  to  the  fourteenth 
plea. 

The  grounds  of  demurrer  to  the  second  replication  were : 

(1.)  the  said  replication  does  not  traverse  or  confess  and  avoid 
the  said  fifth  plea ; 

(2.)  the  matter  pleaded  in  said  second  replication  is  no  answer 
in  law  to  said  fifth  plea ; 

(3.)  that  the  said  replication  is  a  departure  from  the  first  count 
of  the  declaration ; 

(4.)  the  notices  or  letters  from  said  Misses  Street,  the  mort- 
gagees, by  said  Messrs.  Coster,  their  agents,  are  good 
and  sufficient  notices,  under  the  statute,  to  make  the 
defendant  their  tenant,  and  he,  the  defendant,  did  by 
virtue  thereof  become  their  tenant ; 

(5.)  that  the  said  defendant,  by  virtue  of  said  notices  from  the 
mortgagees,  became  tenant  to  them  and  they  became 
landlord  to  the  defendant  under  this  lease.  The  rela- 
tion of  landlord  and  tenant  having  been  thus  created 
between  the  defendant  and  the  Misses  Street,  it  is  not 
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^^'  open  to  the  Misses  Street  to  put  an  end  to  or  annul 

^^^*  such  contract  by  a  mere  notice  of  countermand  such  as 

FOB8TSB.  is  set  out  in  said  second  replication ; 

(6.)  that  the  alleged  notice  of  countermand  or  revocation  set 
out  in  said  second  replication  is  bad  in  law  and  of  no 
e£Fect  and  no  answer  to  the  notices  to  pay  rent  alleged 
in  the  plea  and  set  out  in  the  said  replication. 


Grounds  of  demurrer  to  the  fourth  replication  to  the  four- 
teenth plea : 

(1.)  the  said  replication  does  not  traverse  or  confess  and  avoid 
the  said  fourteenth  plea ; 

(2.)  the  matter  pleaded  in  said  fourth  replication  is  no  answer 
in  law  to  said  fourteenth  plea  ; 

(8.)  that  the  said  replication  is  a  departure  from  the  second 
count  of  the  declaration  ; 

(4.)  the  notices  or  letters  from  said  Misses  Street,  the  mort- 
gagees, by  said  Messrs.  Coster,  their  agents,  are  good 
and  sufficient  notices,  under  the  statute,  to  make  the 
defendant  their  tenant,  and  he,  the  defendant,  did  by 
virtue  thereof  become  their  tenant ; 

(5.)  that  the  said  defendant,  by  virtue  of  said  notices  from  the 
mortgagees,  became  tenant  to  them  and  they  became 
landlord  to  the  defendant  under  this  lease.  The  rela- 
tion of  landlord  and  tenant  having  been  thus  created 
between  the  defendant  and  the  Misses  Street,  it  is  not 
open  to  the  Misses  Street  to  put  an  end  to  or  annul 
such  contract  by  a  mere  notice  of  countermand  such  as 
is  set  out  in  the  fourth  replication ; 

(6.)  the  alleged  notice  of  countermand  or  revocation  set  out 
in  the  fourth  replication  is  bad  in  law  and  of  no  effect, 
and  is  no  answer  to  the  notices  to  pay  rent  alleged  in 
the  plea  or  set  out  in  the  replication. 
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January  28, 1897.     M.  G.  Teed^  in  support  of  demurrer.  ^^' 

Brock 

By  c.  88,  8.  15,  Con.  Stat.,  "a  mortgagee  may,  by  notice  in  fomtbb. 
writing,  make  the  tenant,  under  a  demise  by  the  mortgagor 
subsequent  to  the  mortgage,  his  tenant,  and  thereby  adopt  the 
same.'*  This  provision  is  in  lieu  of  the  common  law,  and  the 
Dotice  is  equivalent  to  an  attornment  by  the  tenant  to  the 
mortgi^ee  after  notice  by  him  to  the  tenant  to  pay  the  rent  to 
him.  The  mortgagee  becomes  the  landlord  but  with  this  result, 
that  having  adopted  the  lease  it  is  the  same  as  though  he  were 
the  original  lessor,  and  he  cannot  put  an  end  to  it,  at  least  so 
as  to  give  a  right  of  action  for  the  recovery  of  the  matured  rent 
to  the  mortgagor. 

IF.  H.  Trueman,  contra. 

At  common  law  a  request  or  notice  by  a  mortgagee  in 
tiie  case  of  a  lease  made  after  the  mortgage,  to  the  tenant 
to  pay  the  rent  to  the  mortgagee  does  not  create  between 
them  the  relation  of  landlord  and  tenant  in  the  absence 
of  an  attornment  by  the  tenant  to  the  mortgagee :  Rogers  v. 
Swnphretfs  (1^ ;  Partington  y.  Woodcock  (2);  Evan9Y.EUioU(Zyy 
Bigginiotham  v.  Barton  (4);  Eickman  v.  Mackin  (6);  Towerson 
Y.  t/oc^on  (6).  This  rule  is  still  intact  in  New  Brunswick,  and 
is  in  no  wise  affected  by  c.  88,  s.  15,  Con.  Stat.  The  Legislature 
has  provided  a  mortgagee  with  a  remedy  for  the  recovery  of 
rent  from  a  tenant  on  the  adoption  by  the  mortgagee  of  the 
lease,  but  it  has  not  taken  away  or  altered  the  common  law 
right  of  the  mortgagee  and  tenant  to  create  a  new  tenancy  from 
year  to  year  between  them.  The  section  shows  itself  that  it  is 
an  optional  remedy.  The  two  methods  of  proceeding  are  essen- 
tially different,  and  are  capable  of  co-existing.  Hardcastle,  163, 
says:  "  'It  is  a  maxim  in  the  common  law,'  says  Lord  Coke, 
2  Inst  200,  Hhat  a  statute  made  in  the  afiBrmative  without  any 
negative  expressed  or  implied  doth  not  take  away  the  common 
law,'  and  from  this  general  rule  several  important  results  follow. 


(1)  4  A.  &  E.  229.  (4)  11  A.  &  E.  307. 

(2)  6  A.  &  E.  690.  (5)  4  H.  &  N.  716. 

(3)  0  A.  &  E.  342.  (6)  [1891]  2  Q.  B.  484. 
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1807.  Thus  if  a  statute  provides  a  new  remedy  for  the  infringement  of 
BROCK  ^  common  law  right,  and  the  new  remedy  is  not  at  variance  with 
FoRSTEB.  the  previous  common  law  remedy,  a  person  may  elect  whether 
to  proceed  in  the  way  pointed  out  by  the  statute  or  at  common 
law.  So  in  Foater^s  Case  (1),  it  was  held  that  in  a  writ  of 
mesne  the  process  at  common  law  was  distress  infinite,  and 
although  the  Statute  of  West.  2.  c.  9,  gives  more  speedy  process 
and  in  the  end  forejudger,  yet  the  plaintiff  may  take  which  pro- 
cess he  will,  either  at  common  law  or  upon  the  said  statute." 
Reasons  readily  suggest  themselves  why  the  common  law  should 
not  be  taken  to  be  abolished  by  the  Act.  The  mortgagee  might 
not  desire  to  adopt  the  lease  for  the  whole  term  thereby  granted 
as  required  by  the  Act,  but  merely  to  create  a  tenancy  from 
year  to  year.  The  common  law  being  in  force,  the  notice  by 
the  mortgagee  is  to  be  taken  as  applicable  to  it,  and  not  given 
under  the  Act,  It  does  not  follow  or  come  within  the  terms  of 
the  Act.  There  being  two  remedies  open  to  the  mortgagee,  he 
should  make  it  apparent  which  he  is  pursuing.  In  Towerson  v. 
Jackson  (2),  a  notice  was  given  at  common  law  similar  to 
the  notice  given  here.  But  even  if  the  common  law  has 
been  superseded,  the  notice  is  insufficient  by  its  failure 
to  comply  with  the  language  of  the  Act.  It  should  be  free 
from  ambiguity,  and  so  clear  and  conclusive  that  the  tenant 
could  plead  it  to  an  action  by  the  original  landlord.  It 
should  also  be  clear  and  certain  so  as  to  be  binding  on  the 
mortgagee.  The  rule  is  that  such  a  notice  is  to  be  construed 
with  strictness:  see  Woodfall  (15th  ed.)  369,  870.  It  is  also 
submitted  that  a  notice  under  the  Act  may  be  revoked,  and  the 
original  tenancy  restored.  The  Act  may  have  been  passed  to 
enable  the  mortgagee  to  hand  back  the  tenancy  to  the  mort- 
gagor in  its  former  state,  by  providing  for  its  adoption  instead 
of  its  interruption,  as  at  common  law,  by  the  creation  of  a  new 
tenancy  from  year  to  year.  The  case  of  Lambert  v.  Marsh  (8) 
is  instructive  on  this  point.  It  was  there  held  that  the  relation 
of  landlord  and  tenant  between  a  mortgagee  and  tenant  of  the 
mortgagor  could  be  dissolved  on  the  withdrawal  of  the  mortgagee 


(1)  11  Rep.  64.  (2)  [1891]  2  Q.  B.  484. 

(3)  U.  C.  Q.  B.  39. 
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and  a  direction  by  him  to  the  teijant  to  pay  the  rent  to  the  ^^- 

mortgagor,  accompanied  by  a  compliance  by  the  tenant  with  the  bbock 

request.    See  also  Foz9e  v.  Sovereen  (1).  fobstbb. 


Tuck  C.J. 


Teed^  in  reply. 

Cur.  adv.  wit 


The  following  judgments  were  now  delivered : 

Tuck:  C.J.  This  is  an  action  for  rent  under  an  indenture  of 
lease,  dated  the  twenty-fifth  day  of  March,  A.D.  1891,  made 
between  Mary  S.  Gilbert  and  Sarah  E.  Gilbert  of  the  one  part, 
and  the  defendant  of  the  other  part,  whereby  they  demised  and 
leased  to  him  certain  lands  and  premises  therein  described  for 
the  term  of  ten  years  from  the  said  twenty-fifth  of  March,  at 
the  yearly  rent  of  three  hundred  dollars  payable  quarterly. 
Afterwards,  on  the  twenty-sixth  of  August,  1891,  Mary  S. 
Gilbert  conveyed  all  her  interest  in  the  said  land  to  Sarah  K. 
GUbert.  On  the  twenty-fifth  day  of  May,  1893,  Sarah  K. 
Gilbert  died,  having  first  made  her  will,  whereby  she  devised  all 
her  reversion  in  fee  in  said  la^ds  and  premises  to  her  husband, 
William  J.  Skynner.  On  the  nineteenth  of  September,  1894, 
WiUiam  J.  Skynner  conveyed  a  part  of  the  said  lands  and 
premises  to  the  defendant ;  and  on  the  twenty-sixth  day  of 
August,  1895,  Skynner  conveyed  the  remaining  part  of  the  said 
lands  and  premises  to  the  plaintiff,  whereby  he  became  seized 
in  fee  of  the  remaining  part.  It  is  then  averred  in  the  declara- 
tion that  the  term  of  years  granted  by  the  lease  never  ceased  as 
to  the  remaining  part,  of  which  the  possession  has  always  re- 
mamed  in  the  defendant ;  and  that  four  quarters'  rent  of  this 
part,  from  the  first  day  of  August,  A.D.  1»96,  to  the  first 
day  of  August  A.D.  1896,  are  due  from  the  defendant  to  the 
plamtiff. 

In  the  second  count,  after  allegations  similar  to  the  above,  it 
is  averred  that  by  indenture  under  seal,  dated  the  tenth  day  of 

(1)  14  Ont.  A.  R.  482. 
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^^'       September,  1896,  William  J.  Skynner  assigned  to  the  plaintiff 

bbock      absolutely  all  rents  and  sums  of  money  due  and  owing  to  him 

FOB8TBB.    from  the  defendant,  arising  out  of  and  in  respect  of  the  said  in- 

Tuck  c^.    denture  of  lease ;  and  that  the  defendant  has  not  paid  the  rent 

so  due. 

For  a  fifth  plea  to  the  first  count  of  the  declaration  the  de- 
fendant says :  The  said  Mary  S.  Gilbert  and  Sarah  K.  Gilbert, 
on  the  ninth  day  of  September,  1890,  conveyed  by  way  of 
mortgage  unto  Maria  A.  Street  and  Louisa  E.  Street,  all  and 
singular  the  said  remaining  part  and  portion  of  the  lands  and 
premises  in  the  said  declaration  mentioned,  to  secure  the  pay- 
ment of  the  sum  of  one  thousand  dollars  at  the  expiration  of 
five  years  from  the  date  of  the  mortgage.  And  then,  by  this 
plea  it  is  averred  that  afterwards,  and  before  the  accruing 
due  of  any  of  the  rent  sued  for,  the  said  Maria  A.  Street  and 
Louisa  E.  Street,  as  such  mortgagees,  by  virtue  of  the  statute 
and  Act  of  the  General  Assembly  relating  to  landlord  and 
tenant,  did  serve  on  the  defendant  a  notice  in  writing,  and  re- 
quested him  to  pay  to  them  all  rent  then  or  which  might 
become  due  and  payable  under  the  said  indenture  of  demise,  for 
that  portion  of  the  premises  not  conveyed  to  the  defendant  by 
William  J.  Skynner ;  that  the  said  mortgagees  by  this  notice 
did  adopt  and  ratify  the  said  indenture  and  demise,  and  the 
defendant  thereby  became  the  tenant  of  Maria  A.  Street  and 
Louisa  E.  Street,  and  the  rent  sued  for  became  payable  to  them. 
For  a  fourteenth  plea  to  so  much  of  the  second  count  as  seeks 
to  recover  one  quarter's  rent,  parcel  of  the  four  quarters  in  the 
second  count  mentioned,  that  is  to  say,  as  to  the  one  quarter's 
rent  which  fell  due  on  the  first  day  of  August,  1895,  the  de- 
fendant makes  similar  allegations  as  to  the  mortgage  and  notice 
as  are  contained  in  the  fifth  plea  to  the  first  count ;  that  this  notice 
was  given  and  the  new  tenancy  between  the  defendant  and  the 
mortgagees  was  created  before  the  accruing  due  of  the  one 
quarter's  rent  of  the  remaining  portion  of  the  said  lands  and 
premises  which  fell  due  on  the  first  of  August,  1895. 

For  a  second  replication  to  the  defendant's  fifth  plea,  the 
plaintiff  sets  out  the  notice  referred  to  in  the  words  and  figures 
following : 
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"Saint  John,  New  Brunswick,  July  16, 1896.  ^^' 

Bbock 

"John  B.  Forster,  Esq.,  Dorchester,  N.  B.  ». 

FOBflTBB. 

"Dear  Sir:  On  behalf  of  the  Misses  Maria  A.  and  Louisa  E.  Tuokoj. 
Street,  the  mortgagees  of  the  Far  Marsh  (meaning  the  said  re- 
maining  portion  of  said  lands  and  premises),  formerly  a  part  of 
the  estate  of  the  late  William  J.  Gilbert,  we  beg  to  notify  you 
as  lessee,  that  all  rent  payable  by  you  under  your  lease  must  be 
paid  at  our  office,  as  agents,  and  not  elsewhere. 

"  Yours  truly, 

"G.  C.  &C.  J.  COSTBB." 


That  afterwards,  on  the  eleventh  of  September,  1895,  the  said 
Maria  A.  Street,  under  the  name  of  Maria  A.  L.  Street,  by 
6.  G.  &  G.  J.  Goster,  her  solicitors  and  agents,  served  upon  the 
defendant  another  notice  in  the  words  and  figures  following: 

"John  Forster,  Esq. 

"Dear  Sir:  You  are  notified  and  required  to  pay  to  us,  as 
solicitors  and  agents  of  Maria  A.  L.  Street,  the  mortgagee  of 
that  portion  of  the  Willow  Farm  (meaning  the  said  remain- 
ing portion  of  the  said  lands  and  premises)  known  as  the 
Far  Marsh,  at  present  owned  by  William  J.  Skynner,  and 
occupied  by  you  as  lessee,  all  rent  due  by  you  to  the  said 
William  J.  Skynner. 

"Yours  truly, 

"(Signed)     G.  G.  &  C.  J.  Gostbb. 
"September  11th,  1896 '' ; 

and  that  these  were  all  the  notices  from  the  mortgagees  to  the 
defendant  to  pay  them  rent.  That  afterwards  and  before  the 
commencement  of  this  suit,  and  while  the  rent  sued  for  was 
wholly  due  and  unpaid  from  the  defendant,  and  before  the  same 
or  any  part  thereof  had  been  paid  by  the  defendant  to  Maria  A. 
Street  and  Louisa  E.  Street,  or  either  of  them,  they  revoked  and 
countermanded  each  of  the  above  notices  by  serving  and  giving 
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^^'  to  the  defendant  on  the  twenty-ninth  of  September,  1896,  a 

bbock  notice  in  writing  in  the  words  and  figures  following,  that  is  to 

FoBSTEB.  say : 


Tuok  C.J. 


"John  B.  Forster,  Esq.,  Dorchester,  N.  B. 

"Dear  Sir:  You  are  hereby  notified  that  all  notices  from 
Maria  A.  Street  and  Louisa  E.  Street,  mortgagees  under  a  cer- 
tain mortgage  from  Mary  S.  Gilbert  and  Sarah  E.  Gilbert, 
requiring  payment  to  them,  as  said  mortgagees,  of  all  rents  due 
or  to  become  due  from  you  in  connection  with  a  certain  lease  of 
land  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert  to  yourself, 
bearing  date  the  twenty-fifth  day  of  March  A.D.  1891,  are 
countermanded  and  revoked,  and  that  said  rent  is  payable  to 
Jeffrey  H,  Brock  (meaning  the  plaintiff)  the  owner  of  the 
equity  of  redemption  of  said  mortgaged  land. 

"Dated  at  Saint  John,  N.  B.,  September  24th,  1896. 

"(Signed)     Mabia  A.  Street, 

"by  G.  C.  Coster,  her  attorney. 
"Louisa  E.  Street, 

"  by  G.  C.  Coster,  her  attorney." 

I  should  think,  unless  there  is  a  binding  authority  to  the  con- 
trary, that  this  is  a  complete  answer  to  the  defendant's  plea. 

By  the  plaintiff's  fourth  replication  to  the  defendant's  four- 
teenth plea,  the  plaintiff  makes  a  like  answer.  Then  the  de- 
fendant demurs  to  both  replications  and  on  similar  grounds. 

He  says  that  the  replications  neither  traverse  nor  confess 
and  avoid  the  pleas.  I  think,  if  the  replications  are  good  in 
law  they  do  confess  and  avoid  the  pleas;  and  I  think  also  that 
the  replications  are  not  in  law  a  departure  from  the  declaration. 
But  the  real  ground  of  demurrer  is  that  the  notices  from  the 
Misses  Street  are  good  and  sufficient  notices  under  the  statute 
to  make  the  defendant  their  tenant  and  thereby  he  became  their 
tenant,  and  that  having  once  become  their  tenant  it  is  not  open 
to  the  Misses  Street  to  put  an  end  to  or  annul  such  contract 
by  a  mere  notice  of  countermand;  and  that  the  alleged  notice 
of  countermand  or  revocation  is  bad  in  law,  and  no  answer  to 
the  notices  to  pay  rent  alleged  in  the  plea  and  set  out  in  the 
replications. 
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I  cannot  think  that  the  grounds  of  demurrer  are  good.     The        '^' 
defendant  refuses  to  pay  rent  to  the  plaintiff  and  does  not  pay      ^"^^'^ 
to  the  mortgagees,  the  Misses  Street.     Is  he  to  escape  payment    fobsteb. 
altogether?  Tudkoj. 

A  large  number  of  authorities  were  cited  by  the  defendant's 
counsel  in  support  of  his  contention,  but  I  do  not  find  that  any 
one  of  them  bears  directly  on  this  case. 

There  is  a  provision  in  Con.  Stat.,  c.  88,  s.  15,  that  a  mortgagee 
may  by  notice  in  writing  make  the  tenant,  under  a  demise  by 
the  mortgagor,  subsequent  to  the  mortgage,  his  tenant,  and 
thereby  adopt  the  same.  There  is  a  similar  provision  in 
1  Revised  Statutes,  c.  126,  s.  20.  But  it  does  not  by  any  means 
follow  that,  although  a  mortgagee  may  have  given  such  a 
notice  and  have  thereby  adopted  the  tenancy,  he  could  not 
afterwards  by  any  countermand  revoke  and  cancel  the  first 
notice.  The  defendant's  contention  is  that  a  tenancy  once 
created  by  the  mortgagee  cannot  be  determined.  I  cannot  think 
this  is  good  law,  and  there  is  no  authority  to  sustain  it. 

Had  the  defendant,  under  the  notice  from  the  mortgagees, 
actually  paid  them  what  was  due,  it  might  have  been  a  defence. 
But  there  is  no  pretence  here  that  he  paid  any  one.  The  plea 
does  not  allege  payment,  and  the  replication  by  the  counter- 
mand of  the  notices  excuses  payment  to  the  mortgagees :  see 
WiUon  V.  Bunn  (1). 

There  are  authorities  to  the  effect  that  a  mortgagee  having 
given  notice  to  the  tenant  holding  the  mortgaged  premises 
under  lease  granted  by  the  mortgagor  after  the  mortgage,  is 
entitled  to  receive  from  those  tenants  the  rents  actually  due  at 
the  time  of  the  notice,  as  well  as  those  which  accrued  due  after- 
wards. Pope  V.  BriggB  (2)  is  one  of  the  cases.  But  none  of 
them  give  any  warrant  for  the  position  that  a  notice  by  a 
mortgagee  to  a  tenant  to  pay  rent  cannot  be  revoked.  In 
Evam  V.  Elliott  (8)  it  is  held,  that  when  a  mortgagor  in  posses- 
sion makes  a  lease  after  the  mortgage,  reserving  rent,  the  mort- 
gagee cannot,  by  merely  giving  notice  of  the  mortgage  and  that 


(1)  17  Q.  B.  294.  (2)  9  B.  &  C.  245. 

(3)  9  A.  &  E.  342. 
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^^"^'       principal  and  interest  are  in  arrear,  and  requiring  such  lessee 

®*^"^      to  pay  the  rent  to  him,  make  the  lessee  his  tenant,  or  entitle 

FoBBTXB.    himself  to  distrain  for  rent  subsequently  accruing  under  the 

Tuokoj.    terms  of  the  lease.    The  citations  from  Woodfall's  Landlord 

and  Tenant,  11th  ed.,  pp.  51,  52  and  58,  do  not  help  to  a 

solution  of  this  demurrer. 

The  defendant's  counsel  seems  to  rely  chiefly  upon  Con.  Stat, 
c.  83,  s.  15,  in  support  of  his  argument,  but  as  I  have  already 
endeavoured  to  point  out,  that  enactment  does  not  go  nearly 
so  far  as  the  counsel  thinks.  The  mortgagee  has  the  power  by 
this  section,  by  notice,  to  adopt  a  tenancy,  but  he  is  not  bound 
to  keep  it  for  the  whole  term  of  years  made  by  the  lease. 

In  TowerBon  v.  Jackson  (1),  where  a  mortgagor  let  the  mort- 
gaged premises  subsequently  to  the  mortgage,  the  mortgi^ees 
gave  a  notice  to  the  tenant  informing  him  of  the  existence  of 
the  mortgage  and  requiring  him  to  pay  to  them  the  rent  there- 
after to  accrue  due.  The  tenant  continued  in  possession  after 
the  receipt  of  the  notice,  but  there  was  no  other  circumstance 
from  which  an  agreement  for  a  tenancy  could  be  inferred;  it 
was  held,  by  the  Court  of  Appeal  afiSrming  the  judgment  of  the 
Queen's  Bench  Division,  that  the  mere  fact  of  the  tenant's  re- 
maining in  possession  after  notice  to  pay  rent  to  the  mortgagees 
was  not  evidence  of  an  agreement  that  he  should  become  tenant 
to  the  mortgagees. 

Lambert  v.  MaT%h  (2)  is  an  authority  in  the  plaintiffs  favour. 
In  that  case,  where  a  mortgagee  received  rent  from  a  tenant 
who  had  become  such  by  lease  from  the  mortgagor  subsequent 
to  the  mortgage,  but  afterwards  directed  the  tenant  to  pay 
the  rent  to  the  mortgagor,  which  he  accordingly  did,  it  was 
held  that  the  mortgagee  could  not  distrain  afterwards  as  he  had 
himself  put  an  end  to  the  implied  tenancy  created  by  his  former 
receipt  of  rent. 

For  the  reasons  here  given,  I  am  of  opinion  that  there  must 
be  judgment  for  the  plaintiff  on  demurrer. 


(1)  [1891]  2  Q.  B.  484.  (2)  2  U.  C.  Q.  B.  39. 
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Barker  J.  This  is  a  demurrer  to  the  plaintifTs  replication  to . 
two  of  the  defendant's  pleas.  The  facts  which' appear  by  the 
pleadings  are  as  follows :  One  Mary  S.  Gilbert  and  Sarah  E. 
Gilbert,  being  owners  in  fee  of  two  parcels  of  land,  by  indenture 
under  their  hands  and  seals  dated  March  25, 1891,  demised  the 
same  to  the  defendant  for  a  term  of  ten  years  from  May,  1892, 
at  a  yearly  rent  of  $800,  payable  in  four  equal  quarterly  pay- 
ments on  the  first  days  of  August,  November,  February  and 
May  in  each  year.  The  reversion  subsequently  became  vested 
in  one  William  J.  Skynner,  who  by  deed  dated  September  19, 
1894,  conveyed  his  interest  in  one  of  the  parcels  of  land  to  the 
defendaut,  who  had  gone  into  possession  under  his  lease.  By 
indenture  dated  August  26, 1895,  Skynner  conveyed  his  interest 
in  the  remaining  portion  of  the  premises  to  the  plaintiff,  who 
has  brought  this  action  against  the  defendant  on  his  covenant 
in  the  lease  to  recover  the  year's  rent  from  August,  1895,  to 
August,  1896,  and  also  the  previous  year's  rent  from  August, 
1894,  which  accrued  due  to  Skynner  and  which  he  assigned  to 
this  plaintiff  by  an  assignment  under  seal  dated  September  10, 
1896,  of  which  assignment  notice  was  given  to  the  defendant 
on  the  29th  of  the  same  month.  At  present  no  question  arises 
as  to  an  apportionment  of  the  rent  in  consequence  of  the 
defendant's  having  purchased  the  reversion  in  one  of  the  parcels 
of  land.  The  defence  set  up  by  the  pleadings  in  question 
relates  to  the  last  five  quarters'  rent,  and  it  is  as  follows : 
Previous  to  the  lease  being  given  the  Gilberts  conveyed  by  way 
of  mortgage  in  fee  that  part  of  the  land  of  which  the  plaintiff  is 
now  entitled  to  the  reversion,  to  one  Maria  A.  Street  and  Louisa 
E.  Street  to  secure  $1,000,  which  mortgage  is  overdue  and  still 
in  force.  On  the  16th  of  July,  1895,  these  mortgagees,  by 
Messrs.  Coster,  their  agents,  served  the  defendant  with  the 
following  notice : 


1807. 


Brock 

V. 
FOBSTKB. 

Bftrker  J. 


**  Dear  Sir, —  On  behalf  of  the  Misses  Maria  A.  and  Louisa 
E.  Street,  the  mortgagees  of  the  Far  Marsh,  formerly  a  part 
of  the  estate  of  the  late  William  J.  Gilbert,  we  beg  to  notify 
you,  as  lessee,  that  all  rent  payable  by  you  under  your  lease 
most  be  paid  at  our  office,  as  agents,  and  not  elsewhere.'^ 
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1807. 


Bbock 

V. 
FOBSTEB. 

Barker  J. 


On  the  11th  September,  1895,  Maria  A.  Street,  under  the 
name  of  Maria  A.  L.  Street,  by  Messrs.  Coster,  as  her  agent, 
gave  the  defendant  another  notice,  which  is  as  follows  : 

"  Dear  Sir, — You  are  notified  and  required  to  pay  to  us,  as 
solicitors  and  agents  of  Maria  A.  L.  Street,  the  mortgagee  of 
that  portion  of  the  Willow  Farm  known  as  the  Far  Marsh, 
at  present  owned  by  William  J.  Skynner  and  occupied  by  you 
as  lessee,  all  rent  due  by  you  to  the  said  William  J.  Skynner." 

The  defendant  has  remained  in  occupation  of  the  premises 
and  has  not  paid  the  rent  to  any  one.  On  the  29th  of  Sep- 
tember, 1896,  the  mortgagees  gave  the  defendant  a  further 
notice,  which  is  as  follows : 

"Dear  Sir,  —  You  are  hereby  notified  that  all  notices  from 
Maria  A.  Street  and  Louisa  E.  Street,  mortgagees  under  a 
certain  mortgage  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert, 
requiring  payment  to  them  as  said  mortgagees  of  all  rents  due 
or  to  become  due  from  you  in  connection  with  a  certain  lease  of 
land  from  Mary  S.  Gilbert  and  Sarah  K.  Gilbert  to  yourself, 
bearing  date  twenty-fifth  day  of  March,  A.D.  1891,  are  counter- 
manded and  revoked,  and  that  said  rent  is  payable  to  Jefl&ey 
H.  Brock  (meaning  the  plaintiff),  the  owner  of  the  equity  of 
redemption  of  said  mortgaged  land." 

The  contention  on  the  part  of  the  defendant  is  that  by  virtue 
of  the  notices  given  him  by  the  mortgagees  he  became  their 
tenant,  and  his  lease  from  .the  Gilberts,  though  subsequent  to 
the  mortgage,  became  ratified  and  adopted  by  force  of  section 
15  of  chapter  83,  Con.  Stat.,  which  provides  as  follows  :  "  A 
"  mortgagee  may,  by  notice  in  writing,  make  the  tenant  under 
"  a  demise  by  the  mortgagor,  subsequent  to  the  mortgage,  his 
"  tenant,  and  thereby  adopt  the  same."  The  defendant  further 
contends  that  the  demise,  having  been  adopted  by  virtue  of  the 
notice,  the  relation  of  landlord  and  tenant  between  him  and  the 
mortgagees  was  thereby  created,  and  that  the  mortgagees  could 
not  determine  that  tenancy  by  the  notice  of  September,  1896, 
cancelling  the  former  notices.  On  the  other  hand,  the  plaintiff 
bases  his  right  to  recover  on  two  grounds:  (1)  That  the 
notices  in  question  were  not  given  under  the  section  alluded  to ; 
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and  (2),  if  they  were,  any  tenancy  thereby  created  could  be  _ 
ended  by  a  notice  of  countermand  such  as  was  given  here, 
though  his  counsel  admitted  —  perhaps  unnecessarily  —  that  so 
&r  as  the  rent  sought  to  be  recovered  in  this  particular  action 
is  concerned,  he  could  not  recover  it,  if  the  notices  were  suffi- 
cient under  chapter  83,  because  it  had  all  accrued  due  before 
the  notice  of  countermand  was  given.  There  can  be  no  doubt 
that  a  lease  made  by  a  mortgagor  subsequent  to  the  mortgage 
and  without  the  concurrence  of  the  mortgagee  is  in  no  way 
binding  on  him.  His  title  is  superior,  and  it  is  his  right,  as  a 
part  of  his  security,  to  go  into  possession  and  into  the  receipt  of 
the  rents  and  profits  of  the  mortgaged  premises.  In  Carhett  v. 
Phwden  (1)  Lord  Selborne  says :  ^^  But  the  paramount  right 
of  the  mortgagees  being  asserted,  the  tenant  has  availed  himself 
of  the  right,  which  in  that  case  the  law  gives  him,  to  consider 
himself  as  holding  no  longer  from  the  mortgagor,  but  as  a  tenant 
from  year  to  year  of  the  mortgagees,  and  he  has  taken  the 
necessary  steps  to  determine  his  tenancy.  .  .  .  The  only 
question  is  whether  the  tenancy  was  well  determined  by  Mr. 
Plowden,  and  that  depends  upon  well  understood  principles  of 
law.  If  a  mortgagor,  left  in  possession,  grants  a  lease  without 
the  concurrence  of  the  mortgagees  (and  for  this  purpose  it 
makes  no  difference  whether  it  is  an  equitable  lease  by  an  agree- 
ment under  which  possession  is  taken,  or  a  legal  lease  by  actual 
demise)  the  lessee  has  a  precarious  title,  inasmuch  as,  although 
the  lease  is  good  as  between  himself  and  the  mortgagor  who 
granted  it,  the  paramount  title  of  the  mortgagees  may  be 
asserted  against  both  of  them."  After  discussing  the  terms  of 
the  notice  and  its  effect,  the  Lord  Chancellor  proceeds  (p.  682) 
thus :  "  The  words  of  the  notice  are :  *  We  beg  to  give  you 
notice  that  we  have,  on  behalf  of  the  first  mortgagees  of  this 
house,  withdrawn  Mr.  Corbett's  authority  to  receive  the  rent, 
and  we  have  to  request  that  you  will  be  good  enough  to  pay 
the  rent  due  this  day  and  all  future  rent  to  us.'  I  agree  that 
it  may  be  inferred  from  the  terms  of  that  letter  that  they  knew 
that  the  tenant  was  de  facto  holding  on  the  terms  of  paying  a 
rent  which  accrued  due  on  the   usual   quarterly  days;   but 
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_  nothing  appears  to  me  to  follow  from  that,  because  it  is  well 
settled  law  that  when  a  mortgagee  intervenes  by  virtue  of  his 
paramount  title,  and  claims  rent,  which  he  has  a  right  to  do 
without  setting  up  any  lease  whatever,  the  rent,  if  paid,  will  be 
the  previously  existing  rent,  under  a  new  tenancy  from  year  to 
year  under  the  mortgagees.  I  conceive  that  it  can  make  no 
di£Ference  in  point  of  law,  or  as  to  the  consequences  of  the  act 
done,  that  the  mortgagees  know  what  the  rent  payable  by  the 
tenant  to  the  mortgagor  is,  and  at  what  time  it  will  be  payable.'' 
The  case  from  which  I  have  just  quoted  was  one  where  the 
mortgagee  joined  with  the  mortgagor  in  a  bill  to  compel  the 
defendant  to  enter  into  a  lease  pursuant  to  an  agreement  for 
that  purpose  made  with  the  mortgagor  after  the  mortgage  had 
been  given.  It  was  held  that  the  action  would  not  lie  because 
the  mortgagee  had  asserted  his  paramount  title  and  claimed  the 
rent,  thus  repudiating  any  such  agreement.  It  is  therefore 
clear  that  where  the  mortgagee,  as  such,  claims  the  rent  and 
thus  asserts  his  superior  title,  it  is  in  no  sense  an  affirmance  of 
the  lease  from  the  lessor,  but,  if  acquiesced  in,  a  new  tenancy 
from  year  to  year  is  created  though  at  the  existing  rent.  The 
notices  by  the  Streets  served  on  the  defendant  in  September, 
1895,  notify  him  that  they  are  mortgagees,  and  that  he  must 
pay  to  them  all  rent  due  under  their  lease.  This  was  in  my 
opinion  a  clear  assertion  of  the  paramount  title  and  a  with- 
drawing from  the  mortgagor  all  control  of  the  property,  but 
nothing  more :  Noyes  v.  Pollock  (1).  Under  such  a  notice  a 
mortgagee,  in  accounting  to  his  mortgagor,  would  be  liable  for 
any  losses  by  his  wilful  default :  ffeales  v.  iTMurray  (2). 

I  am  unable  to  concur  in  the  view  that  the  effect  of  section  15 
of  chapter  88  is  to  take  away  any  of  the  rights  which  the  mort- 
gagee previously  possessed.  He  can,  if  he  chooses,  by  giving 
the  requisite  notice  under  that  section,  adopt  his  mortgagor's 
lease  and  take  the  benefit  of  it,  but  he  is  not  in  any  sense 
bound  to  do  so.  It  is  impossible  to  impute  to  the  Legislature 
any  intention  of  preventing  a  mortgagee  from  going  into  the 
receipt  of  the  rents  and  profits  of  the  mortgaged  premises 


(1)  32  Ch.  D.  53. 


(2)  23  Bea.  401. 
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except  upon  the  condition  that  he  thereby  should  ratify  and  _ 
adopt  a  lease  made  without  his  concurrence  and  which  may  materi- 
ally lessen  the  value  of  his  security.  The  effect  of  the  ordinary 
notice  of  the  mortgagee  to  tenants  to  pay  the  rents  to  him  as 
mortgagee,  and  the  effect  of  a  notice  given  under  section  15 
being  so  essentially  different,  I  see  no  reason  for  sajring  that 
the  two  notices  are  identical  or  that  the  one  will  in  point  of  law 
answer  for  the  other.  In  fact,  I  see  very  substantial  reasons 
for  saying  the  contrary.  If  the  effect  of  a  notice  under  the 
section  be  at  all  as  far-reaching  as  contended  for  by  the  defend- 
ant's counsel,  it  is  all-important  that  it  should  be  so  explicit  in 
its  terms  as  to  leave  no  doubt  whatever  as  to  its  meaning  and  the 
intention  of  those  who  give  it.  The  Act  requires  the  notice  to 
be  in  writing,  but  what  it  is  to  contain  is  not  provided.  It  is, 
however,  clear  to  me  that  the  notice  should  state  that  the 
mortgagee  does  adopt  the  demise  and  make  the  lessee  his  tenant, 
or  use  such  words  as  must  necessarily  import  that  intention  and 
meaning.  A  notice  simply  claiming  the  rent  as  mortgagee  is 
an  entirely  different  thing,  and  alters  the  rights  and  liabilities 
of  the  parties  in  a  way  entirely  and  essentially  different. 

By  virtue  of  the  Imperial  Act,  44  and  45  Vict.,  c.  41  (known  as 
^The  Conveyancing  and  I^aw  of  Property  Act,1881")  a  mortgagor 
in  possession  has  power  without  the  concurrence  of  the  mort- 
gagee, but  subject  to  certain  limitations,  to  make  a  lease  of  the 
premises  binding  on  the  mortgagee,  and  the  benefit  of  which 
the  mortgagee  is  entitled  to  have  if  he  chooses.  The  provisions 
of  the  statute  were  under  discussion  in  The  Municipal  Perma- 
nent Building  Society  v.  Smith  (1),  where  the  mortgagee  was 
seeking  to  re-enter  for  non-payment  of  rent.  Lord  Esher,  after 
referring  to  the  provisions  of  the  Act,  says:  ^^If  he  (the 
mortgagee)  desires  to  avail  himself  of  his  rights  under  these 
circumstances  he  must  give  notice,  not  merely  that  he  is  mort- 
gagee, but  that  he  intends  to  exercise  those  rights.  When  that 
is  done  the  tenant  can  no  longer  deal  with  the  mortgagor,  but 
most  treat  the  mortgagee  as  if  he  were  the  person  with  whom 
the  contract  had  been  made,  and  if  after  that  there  is  a  breach 
of  covenant  the  mortgagee  can  take  advantage  of  it."    In  this 
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_  statute  there  is  no  mention  of  notice  at  all,  but  the  mortgagee, 
to  avail  himself  of  rights  which  the  statute  gives  him,  must,  as 
Lord  Esher  says,  not  only  give  notice  that  he  is  mortgagee,  but 
that  he  intends  to  exercise  his  rights.  If,  therefore,  a  mortgagee 
intends  adopting  a  demise  made  after  his  mortgage,  and  thereby 
to  create  the  relation  of  landlord  and  tenant  between  him  and 
the  lessee  under  that  demise,  he  must  do  so  by  an  explicit 
notice  to  that  effect,  so  that  no  doubt  may  exist  as  to  the  precise 
liabilities  and  rights  of  the  parties  —  mortgagor,  mortgagee  and 
lessee  or  tenant  —  to  one  another.  It  is  true  that  in  this  plea 
there  is  an  averment  that  the  notices  were  given  under  and  in 
pursuance  of  chapter  88 ;  but  that  ia  immaterial  where  we  have 
the  notices  themselves  before  us  and  they  are  insufficient  and 
not  such  as  the  Act  requires.  This  notice  being,  therefore, 
simply  the  usual  notice  given  by  a  mortgagee  when  going  into 
the  receipt  of  the  rents,  what  is  the  effect  of  it  upon  the  rights 
and  liabilities  of  the  plaintiff  and  defendant  to  each  other? 
There  is  nothing  to  shew  that  this  defendant  ever  assented  to 
become  tenant  o£  the  mortgagees  under  a  tenancy  from  year 
to  year.  He  never  paid  them  rent :  he  never  attorned  to  them 
or  in  any  way  assented  to  or  acquiesced  in  any  such  holding. 
All  that  he  did  was  to  remain  in  occupation  of  the  premises ; 
but  that  is  not  sufficient :  ^vans  v.  EUiott  (1)  ;  Tower9(m  v. 
Jack%(m  (2).  No  doubt  the  mortgagees  might  have  ejected  the 
defendant  and  afterwards  recovered  the  rent  or  its  equivalent 
as  mesne  profits ;  and  if  that  had  been  done,  or  if  the  rent  had 
been  paid  to  the  mortgagees  in  accordance  with  the  demand 
made  by  them  upon  the  tenant,  it  would  have  afforded  an  answer 
to  this  action  for  at  all  events  all  the  rent  which  accrued  dpe 
subsequently  to  the  notice  :  Johnson  v.  Jame9  (8) ;  Underhay  v. 
Read  (4)  ;  Delaney  v.  Fox  (5).  Nothing  of  this  kind  was  done, 
and  the  mere  fact  that  the  mortgagee  might  eject  and  recover 
the  rent  as  mesne  profits  is  no  defence  to  an  action  by  the  lessor 
against  the  lessee  on  his  covenant  to  pay  the  rent :  Joplin  v. 
Johnson  (6)  ;   Wilton  v.  Dunn  (7).    Not  only  is  no  such  course 


(1)  9  A.  &  E.  342. 

(2)  [1891]  2  Q.  B.  484. 

(3)  9  A.  &  £.  809. 

(7)  17  Q.  B.  294. 


(4)  20  Q.  B.  D.  209. 

(5)  2  C.  B.  N.  S.  768. 
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threatened  by  the  mortgagees  in  this  case*  but  by  their  notice 

of  countermand  they  have  abandoned  all  claim  to  the  rent  and 

requested  that  it  be  paid  to  the  plaintiff.    There  must,  I  think, 

be  judgment  for  the  plaintiff  on  the  demurrer.     As  to  the  effect    Barker  j, 

of  a  notice  given  under  the  Act  in  question,  or  whether  it  can 

be  countermanded  or  not,  I  express  no  opinion. 


Landby  and  MgLeod  JJ.  concurred. 


Hanington  and  VanWabt  JJ.  took  no  part. 


JudfftnefUfar  plaintiff  on  demurrer. 


PRESCOTT  V.  GARLAND. 


1»7. 


JprUiS. 


Frcmisaory  Note^  form  of —  Conditions  cUtcuihed  —  Special  agreement, 

A  writing  in  the  form  of  a  promissory  note,  but  which  had  the  conditions 
attached  that  it  was  to  become  payable  forthwith  if  promisor  disposed  of 
his  Uod  or  personal  property,  and  that  the  title  of  the  goods,  for  which  the 
note  was  given  as  security,  should  remain  in  the  payee  until  the  note  was 
paid  and  that  the  goods  in  the  meantime  were  only  on  hire,  etc.,  was  held 
to  be  a  special  agreement  and  not  a  promissory  note. 


This  was  an  action,  to  recover  the  amount  of  an  alleged  pro- 
missory note,  tried  before  William  C.  Pipes,  a  Justice  of  the 
Peace  for  the  County  of  Albert.  Judgment  for  the  plaintiff  for 
126.04.  The  cause  coming  before  Mr.  Justice  Landry,  on  re- 
view, was  by  him  referred  to  this  Court.  Several  grounds  were 
taken  for  setting  aside  the  judgment  and  entering  a  non-suit, 
but  the  Court  refused  to  consider  any  of  them  except  the  one 
as  to  whether  or  not  the  written  instrument  sued  on  was  or  was 
not  a  promissory  note. 
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^^'  The  alleged  promissory  note,  the  facts  of  the  case,  and  the 


Pbkbcott 

V. 


argument  of  counsel  are  sufiScientlj  referred  to  in  the  judgments 
gabLasd.    of  His  Honor  the  Chief  Justice  and  Mr.  Justice  Barker. 

Tuck  G^. 

January  28,  1897.     William  PugBley  Q.C.  and  MacBae  for 
plainti£F. 


M.  G.  Teed  for  defendant. 


Cur.  adv.  vuU. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  case  comes  up  on  review  from  a  magistrate's 
Court.  It  was  tried  before  William  C.  Pipes,  a  Justice  of  the 
Peace  for  the  County  of  Albert,  in  September  and  October,  1896, 
when  judgment  was  signed  against  the  defendant  for  $26.04, 
debt  and  costs.  An  application  was  afterwards  made  to 
Mr.  Justice  Landry  for  an  order  on  review,  who  has  referred 
the  matter  to  this  Court. 

The  action  is  on  a  paper  called  a  promissory  note,  of  which 
the  following  is  a  copy,  to  wit : 

"•16.00. 

"Albert,  A.  Co.,  N.  B.,  January  24, 1896. 

"On  the  first  day  of  August,  1896,  for  value  received  I 
promise  to  pay  G.  D.  Prescott,  or  order,  sixteen  dollars,  payable 
at  the  office  of  W.  A.  Trueman  here,  with  seven  per  cent 
interest  from  date  until  paid. 

"  Should  I  sell  or  otherwise  dispose  of  my  lands  or  personal 
property,  then  this  note  to  become  due  and  payable  forthwith. 
This  note  is  given  as  security  for  the  part  payment  of  the  price 
of  a  B.  S.  nickel  harness,  and  it  is  expressly  agreed  that  the  title 
of  the  same  shall  remain  in  the  said  G.  D.  Prescott  until  the 
note  is  paid,  and  that  the  said  harness  is  meantime  only  on 
hire  until  paid  for ;  on  any  default  all  payments  to  go  as  rent 
You  may  take  possession  of  the  property  without  process  of  the 
law  and  sell  it  to  pay  the  unpaid  balance,  whether  due  or  not; 
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but  the  making  and  selling  of  said  property  shall  not  relieve       "^' 
me  of  my  liability  for  any  balance  of  the  purchase  price  still    i**™«o" 
unpaid  after  such  sale.  gablaho. 

Wfl  TnckOJ. 

"(Signed)  Stephen  X  Gabland. 
"Witness:  mark. 

"  (Signed)  D.  N.  Mubbay." 

The  only  point,  as  I  understand  it,  as  to  which  my  brother 
Landry  asks  the  opinion  of  this  Court,  is  whether  or  not  the 
paper  above  set  forth  is  a  promissory  note.  Counsel  for  the 
defence  argues  that  it  is  a  special  agreement  and  not  a  promis- 
sory note.  He  says  that  it  is  uncertain  as  to  the  time  of  pay- 
ment, the  amount  to  be  paid,  and  by  whom  to  be  paid.  If  the 
paper  is  a  special  agreement  and  not  a  negotiable  instrument 
the  magistrate  had  no  jurisdiction  to  try  the  cause. 

The  principal  and  I  think  the  only  case  cited  in  support  of  the 
defendant's  contention  is  The  Dominion  Bank  v.  Wiggins  (1).  It 
is  there  held  by  Maclennan  J.A.,  in  chambers,  that  an  instrument 
in  the  form  of  a  promissory  note  given  for  part  of  the  price  of 
an  article,  with  the  added  condition  — "  that  the  title  and  right  to 
the  possession  of  the  property  for  which  this  note  is  given  shall 
remain  in  the  vendors  until  the  note  is  paid,"  is  not  a  promis- 
sory note  or  negotiable  instrument,  and  the  holder  thereof  takes 
it  subject  to  any  defence  available  to  the  maker  against  the 
Yendors.  That  case  was  an  appeal  by  the  defendant  from  the 
judgment  of  Judge  McCarthy  in  the  first  division  of  the  County 
Court  of  Peel,  and  the  appeal  was  allowed  with  costs.  For  the 
purpose  of  the  judgment.  The  Dominion  Bank  v.  Wiggins  is  in 
all  important  particulars  on  all-fours  with  the  case  here  under 
consideration.  That  action,  however,  was  brought  by  the 
indorsee  against  the  maker ;  here  the  payee  sues  the  maker. 

In  the  course  of  his  judgment  Mr.  Justice  Maclennan  says: 
^  If  the  special  matter  contained  in  the  instrument  had  stopped 
with  the  words  ^  payment  hereof,'  I  should  have  thought  the 
negotiability  of  the  note  not  affected.  The  only  effect  of  that 
special  matter  down  to  and  including  those  words  is  that  in 

(1)  21  Ont.  A.  B.  275. 
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.  certain  events  the  time  of  payment  might  be  accelerated.  It 
PBE8C0TT  ^jQ^g  jjQ^  make  payment  in  any  way  conditional,  nor  is  there 
gablakd.  any  more  uncertainty  in  the  time  of  payment  than  in  the  case 
Tnck  C.J,  of  a  note  payable  on  or  before  a  certain  day,  or  of  a  note  pay- 
able on  demand" :  then  he  cites  a  number  of  cases  as  authority 
for  this  view.  The  learned  Judge  continues :  ^^  It  is  otherwise 
however  with  the  remainder  of  the  special  matter  contained  in  the 
instrument.  It  provides  that  ^  the  title  and  right  to  the  possession 
of  the  property  for  which  the  note  is  given  shall  remain  in  Haggart 
Brothers  Manufacturing  Co.  until  the  note  is  paid.'  I  think 
that  stipulation  is  fatal  to  the  instrument  as  a  negotiable  promis- 
sory note.  It  imports  that  the  money  which  is  to  be  paid  is 
the  consideration  for  the  sale  of  property,  and  that  neither  the 
title  nor  the  right  to  possession  was  to  pass  until  paymeut  If 
that  is  80,  it  follows  that  the  purchaser  is  not  compellable  to 
pay  when  the  day  of  payment  arrives  unless  at  the  same  time 
he  gets  the  property  with  a  good  title,  and  the  payment  to  be 
made  is  therefore  not  an  absolute  unconditional  payment,  at  all 
events,  such  as  is  required  to  constitute  a  good  promissory 
note.''  The  learned  Judge  gives  some  further  reasons  why  the 
appeal  should  be  allowed,  and  in  conclusion  says:  ^*I  may  say 
that  as  the  grounds  of  this  decision  may  be  of  general  interest 
and  importance,  I  thought  it  my  duty  to  confer  with  the  other 
members  of  the  Court  before  disposing  of  the  appeal,  and  they 
agree  with  the  conclusion  I  have  expressed."  This  decision 
then  has  all  the  authority  of  the  full  Court  of  Appeal  of 
Ontario.  If  it  is  good  law  it  is  decisive  as  to  the  present  case. 
For  the  plainti£F,  and  in  support  of  the  magistrate's  judgment 
several  cases  were  cited,  but  few  of  them  give  any  assistance  in 
arriving  at  a  conclusion  in  this  one.  Purtle  v.  Heney  (V)  was 
decided  by  this  Court  in  Trinity,  1896.  That  was  an  appeal 
from  the  Kings  County  Court  and  was  an  action  of  trover  for 
converting  a  waggon.  It  appears  from  the  judgment  of 
Mr.  Justice  Barker,  that  the  plaintiffs,  Heney  &  Co.,  had 
already  obtained  judgment  by  default  against  one  Clancy,  on 
several  bills  of  exchange  which  he  had  accepted  on  account  of 
this  waggon.    These  bills,  or  the  draft  for  $156,  had  a  condition 

(1)  33  N.  B.  607. 
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attached  that  the  title,  ownership  or  right  of  possession  does       ^^' 
not  pass  from  Heney  &  Co.  (the  plaintiffs)  until  this  draft  and    ^^^"■^'O"' 
interest  are  paid  in  full.     It  was  not  necessary  to  consider    gaxlakd.^ 
whether  or  not  this  was  a  negotiable  bill  of  exchange,  in  giving    Tnck  c.j. 
judgment  in  PurUe  v.  Heney.    What  the  learned  Judge  decides 
is,  that  under  the  circumstances  of  the  case  the  plaintiffs  could 
not  recoyer  the  value  of  the  waggon. 

There  is  a  case,  however,  in  the  United  States  Reports  bearing 
directly  upon  the  point  in  question,  and  the  decision  is  con- 
trary to  that  in  Dominion  Bank  v.  Wiggins.  Chicago  Bailway 
Equipment  Company  v.  MerchanU^  Bank  (1)  was  a  case  in  error 
to  the  Circuit  Court  of  the  United  States  for  the  western  dis- 
trict of  Wisconsin.  The  action  was  on  a  promissory  note  for 
15,000,  and  was  as  follows: 

^^For  value  received,  four  months  after  date,  the  Chicago 
Railway  Equipment  Company  promise  to  pay  to  the  order  of 
the  Northwestern  Manufacturing  and  Car  Company,  etc.,  five 
thousand  dollars  at  First  National  Bank  of  Chicago,  Illinois,  with 

interest  thereon  at per  cent,  per  annum  from  date  until 

paid.  This  note  is  one  of  a  series  of  twenty -five  notes  of  even 
date  herewith  of  the  sum  of  five  thousand  dollars  each,  and 
shall  become  due  and  payable  to  the  holder  on  the  failure  of  the 
maker  to  pay  the  principal  and  interest  of  any  one  of  the  notes 
of  said  series ;  and  all  of  said  notes  are  given  for  the  purchase 
price  of  two  hundred  and  fifty  railway  freight  cars  manufac- 
tured by  the  payee  hereof,  and  sold  by  the  said  payee  to  the 
maker  Lereof,  etc. ;  and  it  is  agreed  by  the  maker  hereof  that 
the  title  to  the  said  cars  shall  remain  in  the  said  payee  until  all 
the  notes  of  said  series,  both  principal  and  interest,  are  fully 
paid,  all  of  said  notes  being  equally  and  rateably  secured  on 


It  was  held,  Mr.  Justice  Harlan  giving  the  opinion  of  the 
Court:  (1)  that  this  was  a  negotiable  promissory  note  according 
to  the  statute  of  Illinois,  where  it  was  made,  as  well  as  by  the 
general  mercantile  law;  (2)  that  its  negotiability  was  not 
affected  by  the  fact  that  the  title  to  the  cars,  for  which  it  was 

(1)  136  U.  S.  268. 
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^^'       given,  remained  in  the  vendor  until  all  the  notes  of  the  same 

PBK8COTT    geries  were  fully  paid,  the  title  being  so  retained  only  by  way  of 

oablakd.    security  for  the  payment  of  the  notes,  and  the  agreement  for  the 

Tuck  C.J.    retention  for  that  purpose  being  a  short  form  of  chattel-mort- 

g«^ge ;   (8)  that  its  negotiability  was  not  affected  by  the  fact 

that  it  might,  at  the  option  of  the  holder,  and  by  reason  of  the 

default  of  the  maker,  become  due  at  a  date  earlier  than  that 

fixed. 

In  this  judgment  the  Court  holds  that  this  was  a  negotiable 
promissory  note  according  to  the  statute  of  Illinois,  where  it  was 
made,  as  well  as  by  the  general  mercantile  law.  I  agree  with 
the  opinion  of  the  United  States  Supreme  Court,  that  the  negoti- 
ability of  the  note  in  question  was  not  affected  by  the  fact  that  it 
might,  at  the  option  of  the  holder  and  by  reason  of  the  default 
of  the  maker  become  due  at  a  date  earlier  than  that  fixed. 

I  think  that  the  paper  is  a  promise  to  pay  a  fixed  sum  of  money 
to  a  named  person  or  order,  at  all  events,  and  at  a  time  which 
must  certainly  arrive. 

In  the  course  of  the  judgment,  in  Chicago  Railway  Company 
V.  Merchants^  Bank,  Mr.  Justice  Harlan  says:  ^^It  is  contended 
that  the  promise  to  pay  the  notes  given  for  the  price,  so  far  from 
being  absolute,  as  required  by  the  mercantile  law,  is  subject  to 
the  condition  running  with  the  notes,  that  the  title  to  the  cars 
should  not  pass  until  all  the  notes  were  paid,  which  could  not 
occur  if  before  payment  the  cars  had  been  destroyed  or  sold  to 
other  parties.  The  fact,  that  by  agreement  the  title  is  to  re- 
main in  the  vendor  of  personal  property  until  the  notes  for 
the  price  are  paid  does  not  necessarily  import  that  the  trans- 
action was  a  conditional  sale.  Each  case  must  depend  upon  its 
special  circumstances."  From  this  opinion  Mr.  Justice  Miller 
and  Mr.  Justice  Gray  dissented,  but  the  reasons  for  their  dis- 
senting are  not  given. 

Between  the  apparently  conflicting  opinions  of  two  strong 
Courts,  Ontario  Appeal  and  United  States  Supreme,  if  one  had 
to  depend  upon  these  alone  it  would  be  difficult  to  decide.  I  can 
find  no  decision  of  an  Imperial  Court  directly  in  point,  and  none 
that  is  absolutely  binding  upon  this  Court.  In  this  condition 
of  things  I  have  to  depend  upon  my  own  view  of  the  law,  as 
applied  to  the  circumstances  of  this  case.    It  seems  to  me  that 
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the  stipulation  that  the  title  of  the  property  should  remain  in . 
Piescott  until  the  note  was  paid,  and  that  in  the  meantime  the    ^^^^"^ 
harness  should  be  only  on  hire  is  fatal  to  the  instrument  as    gablakd. 
a  negotiable  promissory  note,  and  therefore  that  the  magistrate    Tnek  cj. 
had  no  jurisdiction  to  try  the  cause.     There  is  not  an  absolute 
unconditional  promise  by  the  maker  of  the  promissory  note  to 
pay  the  money,  for  he  may  not  have  the  goods  at  the  time  pay- 
ment is  to  be  made.     My  judgment  is  based  upon  the  view,  that 
the  sale  was  not  an  absolute  one,  but  only  an  agreement  to 
sell  upon  condition  that  the  purchaser  should  pay  his  note  at 
maturity. 

I  have  some  doubts  as  to  the  correctness  of  this  conclusion, 
but  after  careful  consideration  have  determined  to  follow  the 
judgment  of  the  Ontario  Court  of  Appeals. 

I  think  the  magistrate  should  be  directed  to  enter  a  nonsuit. 


Babkeb  J.  This  is  an  action  brought  in  a  Justice's  Court 
to  recover  the  amount  of  $16  on  an  alleged  promissory  note. 
Judgment  was  entered  for  the  plaintiff;  and  an  application 
being  made  to  Mr.  Justice  Landry  for  an  order  of  review  he  re- 
ferred the  matter  to  this  Court.  The  sole  question  is  whether 
the  instrument  sued  on  is  a  promissory  note  or  an  agreement. 
If  it  is  a  promissory  note  the  Justice  had  jurisdiction,  but  if  it 
is  an  agreement  he  had  not.    The  instrument  is  as  follows: 

"116.00. 

"Albert,  A.  Co.,  N.  B.,  January  24, 1896. 

"On  the  first  day  of  August,  1896,  for  value  received  I 
promise  to  pay  G.  D.  Prescott,  or  order,  sixteen  dollars,  payable 
at  the  office  of  W.  A.  Trueman  here,  with  seven  per  cent, 
interest  from  date  until  paid. 

"  Should  I  sell  or  otherwise  dispose  of  my  lands  or  personal 
property,  then  this  note  to  become  due  and  payable  forthwith. 
This  note  is  given  as  security  for  the  part  payment  for  the  price 
of  a  B.  S.  nickel  harness,  and  it  is  expressly  agreed  that  the  title 
of  the  same  shall  remain  in  the  said  6.  D.  Prescott  until  the 
note  is  paid,  and  that  the  said  harness  is  meantime  only  on 
hire  until  paid  for ;  on  any  default  all  payments  to  go  as  rent. 
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Pbkscott 

9. 

Qaslaitd. 
Barker  J. 


_  You  may  retake  possession  of  the  property  without  process  of  the 
law  and  sell  it  to  pay  the  unpaid  balance,  whether  due  or  not; 
but  the  taking  and  seUing  of  said  property  shall  not  relieve 
me  of  my  liability  for  any  balance  of  the  purchase  price  still 
unpaid  after  such  sale. 

his 
"(Signed)    Stephen  X  Gabland. 
"  Witness :  mark. 

"  (Signed)     D.  N.  Mubbay." 

As  it  appears  on  the  face  of  this  instrument  that  the  considera- 
tion for  the  promise  was  the  sale  of  a  set  of  harness  the  property 
in  which'was  to  remain  in  the  vendee  until  payment  of  the  price, 
it  was  contended  that  the  promise  was  entirely  conditional,  and 
the  instrument  therefore  lacked  one  of  the  essential  elements  of 
a  promissory  note.  The  Dominion  Bank  v.  Wiffgins  (1)  was  cited 
as  a  case  precisely  in  point  and  altogether  in  favour  of  this  con- 
tention. That  case  was  decided  on  the  assumption  that  the 
property  in  the  chattel  did  not  pass  to  the  vendee  until  actual 
payment  of  the  purchase  money,  and  that  the  sale  was  a  con- 
ditional one.  It  is  not  always  a  simple  matter  to  put  a 
construction  upon  this  class  of  instruments  so  as  to  say  when 
the  property  does  pass  and  when  it  does  not.  The  question  has 
been  elaborately  discussed  by  the  highest  Courts  in  England 
and  the  United  States,  and  they  seem  to  agree  in  holding  that 
while  great  weight  should  be  given  to  the  expressed  declaration 
of  the  parties  that  the  property  is  not  to  pass  until  payment,  it 
will  nevertheless  pass  to  the  vendee  at  the  time  of  the  sale,  if 
the  other  provisions  of  the  instrument  are  so  inconsistent  with 
that  declaration  as  to  show  an  altogether  different  intention: 
McEntyre  v.  CroB%ley  Brothers  (2);  Hdrkness  v.  Bussell  (3); 
Chicago  Bailway  Company  v.  Merchants^  National  Bank  (4); 
Heryford  v.  BawM  (5). 

In  McEntyre  v.  Crossley^  Lord  Herschell  says:  "Here  the 
parties  have  in  terms  expressed  their  intention,  and  said  that 
the  property  shall  not  pass  till  the  full  purchase  money  is  paid. 


(1)  21  Ont.  a.  B.  275. 

(2)  [18»5]  A.  C.  457. 


(5)  102  U.  S.  236. 


(3)  118  u.  s.  aes. 

(4)  136  U.  S.  268. 
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If  that  really  was  the  intention  of  the  parties,  I  know  of  no  rule  _ 
or  principle  of  law  which  prevents  its  being  given  effect  to. 
...  If  the  intention  were  even  doubtful  great  weight  would 
be  given  to  what  the  parties  haye  stated  their  intention  to  be." 

The  present  case  is,  I  think,  entirely  within  the  principle  of 
the  one  I  have  just  cited.  There  is  reserved  to  the  vendor  a 
right  to  resume  the  possession  and  to  realize  the  purchase  money 
by  a  sale  of  the  property,  all  of  which,  as  Lord  Hersohell  says, 
may  have  the  effect  of  giving  to  the  sellers  a  security  such  as 
they  would  have  as  mortgagees,  but  which,  however,  is  not  in- 
consistent with  the  property's  remaining  in  the  vendor.  The 
effect  of  this  would  be,  as  was  held  in  The  Dominion  Bank  v. 
Wiffffins^  to  make  the  promise  to  pay  conditional  upon  the  de- 
livery of  the  chattel  so  as  to  pass  the  property  in  it  to  the 
vendee  —  thus  depriving  the  instrument  of  one  of  the  essential 
requirements  of  a  promissory  note. 

There  is  another  reason  for  concluding  that  this  instrument  is 
an  agreement  rather  than  a  promissory  note.  Section  82  of 
''  The  Bills  of  Exchange  Act  of  1890,"  after  giving  a  definition 
of  a  promissory  note,  provides  ^^  that  a  note  is  not  invalid  by 
reason  only  that  it  contains  also  a  pledge  of  collateral  security 
with  authority  to  sell  or  dispose  thereof."  And  in  Kirkwood  v. 
Smith  (1)  it  was  held  that  this  section  meant  that  if  the  docu- 
ment contained  something  more  than  is  in  this  section  referred 
to,  it  would  be  invalid  as  a  promissory  note.  It  is  clear  that  so 
much  of  this  document  as  relates  to  the  property  and  how  it  may 
be  dealt  with  is  no  part  of  a  promissory  note.  The  promissory 
note  clause  (so  to  speak)  is  complete  without  that.  The  docu- 
ment is,  however,  an  entire  instrument.  In  Davie»  v.  Wilkin9(m 
(2),  Littledale  J.  says:  ^'  To  be  a  promissory  note  the  writing 
should  be  one  entire  instrument.  Here  the  instrument,  as  to  952. 
is  not  a  promissory  note  but  an  agreement;  therefore  the  entire 
instrument  is  not  a  promissory  note."  If  the  effect  of  the  in- 
strument in  this  case  was  to  pass  the  property  in  the  chattel  to 
the  vendee  at  the  time  the  agreement  was  made,  it  might  pos- 
sibly be  said  that  the  right  to  resume  possession  and  sell  in 
order  to  realise  the  purchase  money,  would  not  amount  to  more 


tm. 


Prescott 

GABZaAHO. 

Barker  J. 


(1)  [1S96]  1  Q.  B.  5S2. 


(2)  10  A.  &  E.  9S. 
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_  than  a  pledge  of  the  property  and  therefore  be  within  the  excep- 
tion contained  in  section  82.  But  where  the  property  does  not 
pass,  but  both  the  right  of  property  and  right  of  possession  re- 
main in  the  vendor  until  payment  of  the  purchase  money,  the 
vendee  has  nothing  to  pledge  to  the  vendor  as  a  security  within 
the  meaning  of  the  section.  Besides  this,  there  is  an  agreement 
that  any  money  paid  on  account  of  the  purchase  while  the 
vendee  had  possession  should,  on  default,  be  deemed  .simply  as 
rent,  and  also  that  the  vendee  should  be  liable  to  make  good 
any  deficiency  in  case  of  a  sale.  This  instrument  therefore  does 
contain  an  agreement  quite  outside  of  the  section  I  have 
mentioned,  sufficient,  under  the  authority  I  have  last  cited,  to 
render  it  invalid  as  a  promissory  note. 

Mr.  Pugsley  contended  that  under  the  decision  of  the  Court 
in  PurtU  v.  Heney^  given  in  Trinity  Term  last,  the  property 
would  pass  as  a  result  of  an  action  brought  for  the  price,  and 
therefore  no  such  question  as  that  raised  by  the  Defendant  could 
arise  here.  It  is  unnecessary  to  discuss  whether  that  would  be 
so  or  not,  for  the  only  question  here  is  whether  this  instrument  is 
a  promissory  note  or  an  agreement,  and  its  character  cannot  be 
altered  by  its  being  sued  on.  If  it  was  an  agreement  when  it 
was  made  it  cannot  be  converted  into  a  promissory  note  by 
having  an  action  upon  it. 

I  think  the  judgment  should  be  reversed  and  a  non-suit 
entered. 


Lakdbt  and  MgLeod  JJ.  concurred. 


Haotngton  and  VaitWabt  JJ.  took  no  part. 


Remitted  to  Mr.  Justice  Landry  to  give 
judgment  accordingly. 
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RICHARDSON,  Appbllant,  and  JACKSON,  Respondent.  ^^' 

4prU  23. 
Mortgage  —  Agreement  to  pay  compound  interest  —  Intention, 

A  and  his  wife  gave  a  mortgage,  bearing  date  January  25, 1867,  on  land  belong- 
ing to  the  former  to  secure  the  payment  on  June  1,  1867,  of  £332  166.,  with 
lawful  interest.  A  also  executed  his  bond  conditioned  in  like  terms.  In 
1875  the  mortgage  and  bond  became  vested  in  the  respondent  (plaintiff 
below).  On  June  12,  1880,  A.  executed  a  bond  to  the  plaintiff,  reciting  that 
there  was  due  on  the  first  bond  on  December  31,  1879,  for  principal  and 
interest,  $1,971.90,  and  providing  that,  in  consideration  of  time  for  its  pay- 
ment, annual  interest  thereon  should  be  paid  at  seven  per  cent.,  and  the 
annual  interest  as  it  accrued,  if  not  paid  when  due,  should  become  principal, 
and  bear  interest  as  such.  In  1867  and  1873  A.  acknowledged  by  memoranda 
endorsed  on  the  mortgage  the  amount  due  thereon.  In  both  instances  the 
amount  was  computed  by  charging  compound  interest  at  six  per  cent.,  with 
yearly  rests.  On  August  18,  1887,  the  balance  due  December  31,  1886,  was 
struck  by  charging  compound  interest  at  seven  per  cent.,  with  yearly  rests, 
•  from  December  31,  1879,  to  the  time  when  the  balance  stated  in  the  second 
bond  was  struck  and  an  acknowledgment  stating  the  amount  dae  was  signed 
by  A  upon  the  mortgage.  In  a  suit  for  foreclosure  after  A.'s  death  against 
his  widow,  to  whom  the  equity  of  redemption  had  been  nominally  assigned : 

Held  (affirming  the  judgment  of  the  Ck>art  below),  that  the  acknowledgments 
endorsed  on  the  mortgage  were  evidence  of  an  agreement  to  charge  the  land 
with  the  payment  of  compound  interest  at  six  per  cent.,  with  yearly  rests, 
up  to  December  31, 1886,  and  that  the  land  was  so  charged,  but  that  the 
agreement  in  the  second  bond  created  only  a  personal  liability,  and  the 
mortgage  bore  simple  interest  at  six  per  cent,  from  the  last  mentioned  date. 

This  was  an  appeal  from  the  judgment  of  Mr.  Justice  Barker, 
sitting  in  Equity.  The  judgment  setting  out  the  facts  of  the 
case  will  be  found  reported  in  1  N.  B.  Eq.  825. 

January  29, 1897.    M.  Q-.  Teed  supported  the  appeal. 

Powell  Q.C.  contra. 

Cur.  adv.  vuU. 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  an  appeal  from  the  judgment  of  Mr. 
Justice  Barker,  sitting  in  Equity.  This  action  was  brought  to 
foreclose  a  mortgage,  and  His  Honor  assessed  the  damages  at 
$8,668  up  to  the  thirtieth  day  of  September,  1896. 
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^^'  The  substantial  question  on  this  appeal  is  as  to  the  amount 

BICHABD80N  q£  flamages,  the  appellant  complaining  that  the  learned  Judge 

jackbok.    assessed  the  amount  due  on  a  wrong  principle,  chiefly  in  this:  in 

Tuck  C.J.    allowing  the  plaintiff  compound  interest  from  the  thirty-first 

day  of  December,  1872,  to  the  thirtieth  day  of  November,  1886, 

and  also  in  allowing  the  plaintiff  compound  interest  at  seven 

per  cent,  from  the  thirty -first  day  of  December,  1879,  to  the 

thirty-first  day  of  December,  1886.    The  learned  Judge  found 

that  there  were  £672  lis.  Od.  due  on  the  mortgage  on  the 

thirtieth  day  of  September,  1886. 

This  mortgage  bears  date  the  twenty-fifth  of  January,  1867, 
and  was  given  by  John  K.  Richardson  and  his  wife,  the  female 
defendant,  to  Eliza  Crane,  the  administratrix  of  William  Crane, 
to  secure  the  sum  of  £882  16s.,  with  lawful  interest  on  the 
same,  on  the  first  day  of  June  then  next,  the  interest  to  be  paid 
from  the  first  day  of  June  then  last.  A  bond  was  given  at  the 
same  time  as  the  mortgage,  and  the  condition  of  this  bond  was 
to  pay  the  same  money  and  interest. 

But  the  said  John  R.  Richardson,  in  his  life  time,  made 
another  bond,  dated  the  12th  of  June,  1880,  unto  Marian  Crane, 
now  being  Marian  Jackson,  in  the  final  sum  of  $3,950,  and  after 
reciting  the  bond  of  the  25th  of  January,  1867,  made  the  condi- 
tion of  the  new  bond  that  Richardson  should  pay  to  Marian 
Crane  seven  per  cent,  annual  interest  on  $1,976.90,  and  that  the 
annual  interest  as  it  accrued  due,  if  not  paid,  should  become 
principal  and  bear  interest  as  such.  By  this  bond  the  principal 
was  compounded. 

John  R.  Richardson,  by  deed  bearing  date  the  4th  of  April, 
1887,  conveyed  to  Helen  M.  Bowser,  wife  of  Isaac  B.  Bowser, 
for  $4,000,  the  lands  and  premises  comprised  in  the  mortgage 
to  Eliza  Crane,  not  previously  conveyed  by  him  to  Albert  D. 
Richardson.  And  on  the  6th  of  April,  1887,  Helen  M.  Bowser 
and  Isaac  B.  Bowser,  her  husband,  conveyed  the  same  premises 
to  the  defendant,  Lucy  Ann  Richardson,  for  the  alleged  consid- 
eration of  $4,000.  The  acknowledgment  in  this  deed  was 
defective,  and  the  same  was  afterwards  re-acknowledged. 

In  his  bill  the  plaintiff  alleges  his  belief  that  the  deed  to 
Helen  M.  Bowser,  and  the  deed  from  her  and  her  husband  to 
Lucy  Ann  Richardson,  were  given  without  consideration. 
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This  last  allegation  is  not  disputed,  but  the  real  contest  is  ^^' 
whether  or  not  the  land  mortgaged  is  bound  by  the  bond  given  ^ch^m>»o» 
by  John  R.  Richardson  on  the  twelfth  day  of  June,  1880.  I  jacLok. 
think  beyond  doubt  it  is,  and  that  the  conveyance  by  John  R.  tuoToj. 
Richardson  to  Helen  M.  Bowser,  and  that  the  conveyance  after- 
wards  made  by  Mrs.  Bowser  and  her  husband  to  the  defendant, 
Lucy  Ann  Richardson,  does  not  free  the  land  from  the  obliga- 
tion made  by  John  R.  Richardson's  second  bond.  It  is  clear 
that  the  deed  to  Helen  M.  Bowser  was  simply  a  cover,  and  was 
made  only  for  the  purpose  of  getting  the  equity  of  redemption  of 
the  morl^ged  land  and  premises,  and  that  without  considera- 
tion, in  the  name  of  Richardson's  wife,  the  defendant,  Lucy  Ann 
Bichardson.  And  now  this  defendant,  by  means  of  this  volun- 
tary conveyance,  asks  the  Court  to  relieve  the  land  of  the  bond, 
which  in  good  faith  her  husband  made  to  the  plaintiff,  and  for  an 
adequate  consideration.  I  think  this  effort  ought  not  to  succeed* 
I  come  to  this  conclusion  beyond  doubt,  because  I  am  of  opinion 
that  Richardson,  by  his  acknowledgment  indorsed  on  the  mort- 
gage in  August,  1887,  meant  to  bind  the  land,  and  that  in  so 
doing  he  acted  as  his  wife's  agent,  having  himself  really  the 
control  of  the  property.  In  short,  this  defendant,  Lucy  Ann 
Richardson,  by  means  of  a  voluntary  conveyance  of  her  husband, 
is  endeavoring  to  get  rid  of  the  effect  of  a  bond  which  he  made 
to  the  plaintiff  on  the  twelfth  day  of  June,  1880,  and  nearly 
seven  years  before  he  made  the  conveyance  to  Helen  M.  Bowser, 
through  whom  the  appellant  claims.  My  opinion  is  that,  not- 
withstanding the  deed  to  Helen  M.  Bowser,  the  plaintiff  is 
entitled  to  recover  as  against  the  land  for  the  amount  due  under 
John  R.  Richardson's  second  bond.  I  think  that  all  the  circum- 
stances disclosed  in  the  evidence  make  it  clear  that  the  wife  has 
no  equity  to  be  relieved  of  this  charge  upon  the  mortgaged 
land  and  premises.  I  think  that  the  learned  Judge  in  Equity 
would  have  been  quite  within  his  right  and  the  law,  if  he  had 
allowed  the  whole  amount,  with  compound  interest,  payable  by 
the  bond  of  the  12th  of  June,  1880.  But  the  plaintiff  has  not 
appealed,  and  therefore  the  amount  assessed  will  have  to  stand. 
It  seems  to  me,  under  all  the  circumstances  of  this  case,  that 
John  R.  Richardson  had  the  same  right  to  deal  with  this  pro- 
perty as  if  he  had  never  conveyed  to  Helen  M.  Bowser.    I 


Digitized  by 


Google    


804  NEW    BRUNSWICK    BEPOBTS.  [VOL. 

^^'  have  not  a  doubt,  from  the  evidence,  that  it  was  considered  by 
KicHABDBON  ^^  ^jj^  paitics  intcTested  that  John  R.  Richardson  controlled 
Jackson,  the  property  just  the  same  as  if  he  had  never  conveyed  to 
Tuck  C.J.    Bowser. 

According  to  my  view,  the  mortgaged  premises  are  bound  for 
the  whole  amount  due  on  Richardson's  bonds,  whether  first  or 
second.  The  bonds  and  the  mortgage  are  inseparable,  and  the 
second  bond  is  just  as  much  an  evidence  of  debt  against  the 
land  as  the  first  one.  In  the  ordinary  course  the  law  implies 
that  the  purchaser  of  mortgaged  premises  is  under  a  personal 
obligation  to  pay  the  mortgagor. 

There  is  no  doubt  as  to  John  R.  Richardson's  view  as  to 
compound  interest,  for  his  acknowledgment  on  the  mortgage 
shows  that  it  was  to  be  paid.  It  is  idle  to  say  that  Richardson 
had  no  power  to  charge  his  wife's  land.  The  equity  of  redemp- 
tion was  really  his  own.  Richardson's  indorsement  on  the 
mortgage  was  made  in  August,  1887,  whereby  he  acknowledged 
that  on  the  thirty-first  day  of  December  then  last  past  there 
was  due  on  the  mortgage  the  sum  of  £672  lis.  This  was  made 
after  Richardson  had  conveyed  to  Helen  M.  Bowser.  There 
are  two  other  acknowledgments  indorsed  on  the  mortgage 
signed  by  John  R.  Richardson,  the  one  dated  the  eighth  day 
of  November,  1867,  and  the  other  dated  the  twenty-second  of 
March,  1878. 

The  second  bond  was  made  before  the  conveyance  to  Helen 
M.  Bowser.  It  is  dated  the  twelfth  day  of  June,  1880.  By 
this  bond  Richardson  admits  that  on  the  thirty-first  day  of 
December,  1879,  there  was  due  on  the  first  bond  the  sum  of 
$1,971.90.  The  condition  of  the  second  bond  was  that  Richard- 
son should  pay  to  Marian  Crane  (now  the  plaintiff,  Marian 
Jackson)  the  said  sum  of  $1,971.90  (the  annual  interest  as  it 
accrues  due,  if  not  paid,  to  become  principal  and  bear  interest 
as  such). 

As  I  have  already  said,  I  think  this  second  bond  is  a  lien 
upon  the  land  and  the  whole  property  mortgaged  for  the  pay- 
ment of  whatever  amount  is  found  to  be  due  upon  that  bond. 
I  come  to  this  conclusion  without  taking  into  consideration  the 
effect  of  the  acknowledgment  made  by  John  R.  Richardson  on 
the  mortgage  on  the  eighteenth  day  of  August,  1887.    I  incline 
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to  think  that  this  memorandum  or  acknowledgment  is  evidence        ^^' 
of  an  agreement  as  to  compound  interest  made  a  long  time  ^'chabdsok 
before.  jacksok. 

With  my  view  of  this  case,  as  to  the  effect  of  the  second  bond  Tnck  c j. 
being  a  lien  on  the  mortgaged  property,  I  have  not  been  able  to 
find  any  direct  authority.  There  is  a  case  of  Carroll  v.  BoberUan 
(1),  in  which  it  is  held  that  ^^  during  the  life-time  of  a  mort- 
gagor the  mortgagee  has  no  lien  on  the  mortgaged  property  for 
more  than  six  years  of  interest,  though  he  may  have  a  personal 
action  for  more ;  but  in  this  country,  as  well  as  in  England, 
after  the  mortgagor's  death  the  mortgagee,  to  avoid  circuity, 
may,  as  against  the  heirs,  tack  to  his  debt  all  the  interest  recover- 
able on  the  covenant." 

I  think  this  appeal  must  be  dismissed  with  costs. 

Haninoton  J.  This  is  a  suit  brought  for  the  foreclosure  of 
a  mortgage  dated  twenty-fifth  of  January,  1867,  executed  by  the 
appellant  and  her  late  husband,  John  R.  Richardson,  to  one  Eliza 
Crane,  who  assigned  the  same  to  the  respondent  before  her 
marriage,  to  secure  the  sum  of  £332  16s.  8d.,  with  interest 
from  the  first  day  of  June  of  the  previous  year,  and  the  question 
before  us  is,  at  what  rate  and  upon  what  principle  is  the  interest 
to  be  computed  ?  At  the  time  the  mortgage  was  given,  John 
R.  Richardson  also  executed  to  the  mortgagee  his  bond  to  secure 
payment  of  the  money  secured  by  the  mortgage.  Some  pay- 
ments on  account  of  principal  and  interest  were  made  by  the 
mortgagor,  and  on  the  eighth  day  of  November  then  next  he, 
by  indorsements  alike  on  the  mortgage  and  bond,  acknowledged 
that  on  the  first  of  June  in  that  year  there  was  due  thereon 
£344  6s.  Od.,  which  he  thereby  promised  to  pay,  with  interest. 
Payments  continued  to  be  made,  annual  rests  being  made  and 
interest  charged  on  the  balances  from  time  to  time  ;  and  on  the 
twenty-second  of  March,  1873,  he  again  by  indorsement,  signed 
by  him,  alike  on  the  mortgage  and  bond,  acknowledged  that 
there  was  due  on  the  thirty-first  day  of  December,  1872,  on  the 
mortgage  and  bond  respectively,  the  sum  of  £370  3s.  Od.,  which 
he  thereby  promised  to  pay,  with  interest,  from  that  date.    The 
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1897.  respondent's  agent  at  Sackville  continued  the  account  with 
RicHAaDsojT  j,gg^  made  at  times  of  payments,  and  also  annual  rests  at  the 
jackbok.  end  of  each  year,  until  the  thirty-first  of  December,  1879,  at 
Hanington  J.  which  time  there  appeared  to  be  due  the  sum  of  $1,971.90,  and 
on  the  first  of  June,  1880,  the  mortgagor  agreed  to  that  amount 
as  due  at  the  end  of  the  previous  year,  and  thereupon  executed 
to  the  respondent  a  new  bond  in  the  penal  sum  of  $3,950,  in 
which,  after  reciting  the  original  bond  and  the  assignment  to 
the  respondent,  and  her  requiring  the  payment  of  the  amount 
then  due,  but  would  forbear  on  the  basis  that  the  balance  should 
bear  seven  per  cent,  interest,  which  he  agreed  to,  and  that 
there  was  then  due  the  sum  of  $1,971.90,  as  above  stated,  the 
condition  of  the  bond  was  ^Hhat  if  he  paid  seven  per  cent. 
*^  annual  interest  on  said  sum  due  as  aforesaid  on  said  bond  (the 
^^  annual  interest  as  it  accrues  due,  if  not  paid,  to  become  prin- 
^^  cipal  and  bear  interest  as  such),  then  the  foregoing  obligation  to 
"  be  void,  otherwise  to  remain  in  full  force  and  effect." 

Payments  continued  to  be  made  until  and  after  1887, 
the  account  being  kept  as  before,  with  annual  rests  and  interest 
at  seven  per  cent.,  as  provided  by  the  bond  of  June,  1880. 

In  April,  1887,  the  mortgagor,  John  R.  Richardson,  conveyed 
his  equity  of  redemption  in  the  mortgaged  lands  and  premises 
to  his  daughter  and  her  husband,  in  the  United  States,  who  at 
once  re-conveyed  it  to  his  wife,  the  present  appellant.  The 
sum  of  $4,000  is  stated  in  the  conveyance  as  the  consideration 
money  in  both  these  transfers,  but  it  is  proved  and  admitted 
that  there  was  no  real  consideration  paid  or  given,  but  the  deed 
was  voluntary.  On  the  eighteenth  of  August,  1887  (some  four 
months  after  the  transfers  to  his  wife),  the  husband  again  signed 
an  indorsement  on  the  mortgage,  whereby  he  "  acknowledged 
"  that  on  the  thirty-first  day  of  December  then  last  past  there 
"was  due  on  the  foregoing  mortgage  the  sum  of  £672  lis.  Od., 
"  which  he  promised  to  pay,  with  interest  thereon,  from  that 
"  date." 

The  mortgagor,  John  R.  Richardson,  died  before  the  com- 
mencement of  this  suit.  The  Judge  in  Equity,  in  the  decree 
now  appealed  against,  assessed  the  damages  at  JC672  lis.  Od., 
which  was  the  balance  on  the  thirty-first  December,  1886,  after 
charging  interest  at  seven  per  centum,  with  annual  rests,  as 
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provided  by  the  terms  of  the  bond  of  June,  1880,  and  interest        ^^' 
since  that  date  at  six  per  cent.    Some  payments,  made  since  ^^cH-*J^»02f 
December,  1887,  about  which  there  was  no  dispute,  were  to  be    jackbok. 
deducted,  which,  on  computation,  made  the  total  damages  at  Hanington  j. 
the  settlement  of  the  decree,  to  the  thirty-first  September,  .1896, 
amount  to  $8,668. 

My  mind,  as  to  the  effect  of  the  papers  and  transactions 
in  this  case,  is  not  left  entirely  free  from  doubt ;  but,  after 
giving  the  matter  the  best  consideration  I  can,  I  think  the 
decree  is  substantially  correct,  and  I  rest  my  judgment  chiefly 
upon  the  acknowledgments  of  November,  1867,  March,  1873, 
and  the  bond  of  the  first  of  June,  1880.  The  appellant  contends 
that  the  acknowledgment  made  by  the  mortgagor  in  August, 
1887,  after  the  transfer  of  April  made  to  his  wife,  does  not  bind 
her  or  the  mortgaged  premises  with  any  increased  burthen  of 
increased  interest,  or  otherwise ;  and  this  contention  is  borne 
oat  by  some  of  the  cases  cited  ;  but  I  do  not  feel  it  necessary  to 
determine  that  question  in  this  case,  as  I  think  the  previous 
acknowledgments,  by  the  indorsements  on  the  mortgage  and 
the  new  bond,  all  made  while  he  was  the  owner  of  the  equity  of 
redemption,  do,  as  between  the  parties  in  this  suit,  and  under  the 
circumstances  of  this  case,  determine  the  mode  of  computation 
and  rate  of  interest  that  may  fall  due  on  the  mortgage  money, 
or  any  balance  of  it  and  its  interest. 

The  contention  for  the  appellant  is  that  the  new  bond  is  only 
a  personal  matter,  and  its  effect  is  personal  only,  and  does  not 
determine  or  change  in  any  way  the  original  rate  of  interest  or 
allow  compound  interest.  I  cannot  think  that  its  only  effect  is 
personal  in  this  case.  The  bond  and  mortgage  are  given  for 
securing  payment  of  the  same  sum  and  interest  thereon,  and 
are  parts  of  a  single  transaction.  Had  the  terms  and  agreement 
contained  in  the  new  bond  been  indorsed  at  its  date  on  the 
mortgage  and  signed  by  the  mortgagor,  it  would  not,  I  presume, 
have  been  contended  that  it  would  not  settle  the  amount  due 
and  to  be  paid  on  the  mortgage.  I  cannot  see  that  the  fact  of 
its  being  on  a  separate  paper  is  in  this  case  of  less  effect  than  if 
it  had  been  indorsed  on  the  mortgage.  It  was,  I  have  no  doubt, 
the  intention  of  the  rnortgagors  and  mortgagee,  and  the  agree- 
ment, that  if  the  bond  and  mortgage  were  allowed  to  stand  and 
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^^'       not  foreclosed,  the  rate  of  interest  was  to  be  seven  per  centum, 

BicHARDsoN  ^j^Ij  annual  rests.    That  was  no  new  thing,  as  the  account  had 

jacksox.    theretofore  been  carried  on  in  the  same  way  and  payments  made 

Hanington  J.  and  Credited  on  that  basis,  and  the  several  acknowledgments 

and  new  bond  were  only  a  continuance  of  what  was  no  doubt 

well  understood    by  all    the    parties   to    the    mortgage,  the 

present  appellant  included,  and  the  decree  going,  as  it  does,  no 

further  than  is  warranted  by  acknowledgments  and  bonds  given 

before  the  transfer,  I  think  it  is  correct,  and  that  the  appeal 

must  be  dismissed  with  costs. 

Landby  and  MgLeod  J  J.  concurred. 
Babeeb  and  Van  Wart  JJ.  took  no  part. 

Appeal  diimissed  trith  costs. 


^^'  In  be  Estate  op  GEORGE  W.  ANNING,  Deceased. 

Jvnell. 

Probate  Court — Distribution  of  Estate  —  Costs  in  another  Fstaie — 

J^ot  allowecL 

A.  died  intestate,  leaving  as  heirs  a  sister  and  two  nephews.  Upon  passing 
accounts  of  his  estate  a  sum  of  $1,000  was  found  to  be  in  the  hands  of  his 
adminstrators,  and  was  directed  to  be  left  there  till  final  winding  up  of  the 
estate: 

Held,  that  the  payment  of  that  amount  or  any  part  of  it  to  defend  a  suit  to  set 
aside  a  trust  deed  of  the  sister  after  her  death  could  not  be  allowed. 

This  was  an  appeal  from  the  Probate  Court  of  the  City  and 
County  of  Saint  John.  The  facts  are  fully  set  out  in  the 
judgment  of  the  learned  Chief  Justice. 

April  15, 1897.     C,  A,  Palmer  Q.  0.  supported  the  appeal. 

C.  JV.  Skinner  Q,C.  contra. 

Our.  adv.  vtdt. 
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The  judgment  of  the  Court  (McLbod  J.  taking  no  part),  was. 
DOW  delivered  by 


1897. 


In  re 

ESTATS  OF 

AinriNO. 


Tuck  C.J.     This  is  an  appeal  on  behalf  of  Benjamin  H.    ^nokoj. 
Anning  from  a  decree  of  the  Probate  Court,  Saint  John. 

From  the  evidence  given  at  the  hearing,  it  appears  that  in 
May,  1886,  George  W.  Anning  died  intestate,  leaving  him  sur- 
viving a  sister,  Maria  Anning,  and  two  nephews,  Benjamin  H. 
Anning  (the  appellant)  and  George  Albert  Anning,  sons  of  a 
deceased  brother,  John  Anning.  On  the  eighteenth  day  of 
May,  1886,  letters  of  administration  of  the  Estate  of  George  W. 
Anning  were  granted  by  the  Probate  Court  of  the  City  and 
CouDty  of  Saint  John  to  Joseph  W.  Lawrence,  John  Hopkins, 
Thomas  McPherson  and  Maria  Anning. 

On  the  twenty-fifth  of  December,  1887,  Maria  Anning  died, 
never  having  been  married,  but  having  executed  a  trust  deed  of 
all  her  real  and  personal  property  to  Joseph  W.  Lawrence, 
Thomas  J.  McPherson  and  Alfred  A.  Stockton  as  trustees. 

The  surviving  administrators  of  George  W.  Anning  passed 
their  accounts  up  to  the  ninth  day  of  January,  1888,  and  on 
that  day  the  late  R.  Chipman  Skinner,  then  Judge  of  Probate, 
decreed  that  the  administrators  were  indebted  to  the  estate  in 
the  sum  of  927,015.40 ;  and  by  a  decree  of  distribution,  made 
the  thirty-first  of  March,  1888,  Mr.  Skinner  ordered  to  be  dis- 
tributed the  sum  of  $25,628.78,  having  deducted  from  the  full 
amount  $886.67  for  sundry  costs,  and  also  the  sum  of  $1,000  — 
which  he  directed  the  administrators  to  retain  until  the  final 
winding  up  of  the  estate.  If  the  $1,000  had  been  distributed 
under  this  last  named  decree,  $500  of  the  amount  would  have 
gone  to  the  administrators  of  Maria  Anning;  $250  to  Benjamin 
H.  Anning  (the  appellant) ;  and  $250  to  George  Albert  Anning. 

Afterwards  a  suit  in  equity  was  brought  to  set  aside  the  trust 
deed  made  by  Maria  Anning,  and  a  decree  was  made  in  this 
suit  in  May,  1890,  by  and  with  the  consent  of  the  counsel  em- 
ployed, whereby  it  was  ordered  among  other  things,  that  the 
costs  of  all  parties  to  the  suit  should  be  paid  out  of  the  fund  in 
dispute ;  and  a  distribution  of  the  fund  was  made  in  accord- 
ance with  this  decree. 
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^^'  On  the  thirtieth  of  March,  189S,  Mr.  Charles  A.  Palmer,  actr 

ESTATE  OF   "^S  ^^^  Benjamin   H.   Anning,   presented   a  petition  to  the 

ANNTHo.     Surrogate  Judge  of  Probate  of  Saint  John,  praying  that  Thomas 

Tuck  C.J.    J.  McPherson  and  John  Hopkins,  the  surviving  administrators 

of  the  said  George  W.  Anning,  might  be  cited  to  shew  cause 

why  they  should  not  forthwith  make  their  final  account  of  the 

administration  of  the  said  estate,  and  why  an  order  for  the  dis^ 

tribution  of  the  same  should  not  be  made.    Afterwards,  in  June, 

1895,  the  surviving  administrators  of  the  Estate  of  George  W. 

Anning  filed  the  following  account  in  the  Probate  Court : 

De. 

Amount  remaining  on  hand  under  the  decree  of  the 
Probate  Court,  made  on  the  thirty-first  day  of 
March,  1888,  as  appears  by  the  decree,     .        .   $1,000  00 


Cr. 

By  amount  paid  C.  W.  Weldon :  retaining 
fee  in  the  suit  of  Maria  Anning's  Ad- 
ministrators V.  Lawrence  et  al.   .        •  $250  00 

By  amount  paid  C.  N.  Skinner :  retaining 

fee  in  same  suit, 250  00 

By  amount  of  C.  N.  Skinner's  account:  pro- 
fessional services,  in  the  matter  of  the 
settlement  of  the  estate  and  the  divi- 
sion of  the  same,         ....    500  00 

11,000  00 

After  taking  a  large  amount  of  evidence  as  to  Benjamin  II. 
Anning's  petition,  and  the  final  account  filed  by  the  surviving 
administrators  of  George  W.  Anning's  estate,  the  Judge  of 
Probate  allowed  the  five  hundred  dollars  paid  to  C.  N.  Skinner 
and  C.  W.  Weldon,  as  retainers  in  the  equity  suit,  but  refused 
to  allow  the  five  hundred  dollars  paid  to  Mr.  Skinner  for  pro- 
fessional services  in  procuring  a  settlement  of  that  suit.  The 
Judge  refused  to  allow  interest  which  was  claimed  by  Mr.  Palmer, 
and  ordered  that  the  costs  of  the  Court,  including  the  steno- 
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grapher's ;   the  costs  of  the  petitioner ;   and  the  costs  of  one        ^^' 
solicitor  on  behalf  of  the  administrators,  be  paid  out  of  the       ^^^ 

'  X-  E8TATK  OF 

one  thousand  dollars.  abniko. 

From  this  decree  Mr.  Palmer  appeals,  and  claims  one  quarter  Tuokc.j. 
($250)  of  the  one  thousand  dollars  for  his  client;  he  claims 
also  interest  on  the  amount  from  the  thirty-first  March, 
1888;  and  that  the  administrators  should  pay  the  costs  incurred 
by  the  contest  in  the  Probate  Court,  Saint  John,  less  the  costs 
of  getting  a  distribution  unopposed. 

I  think  that  Mr.  Palmer  is  right  as  to  his  main  contention. 
This  sum  of  one  thousand  dollars,  by  the  decree  of  Mr.  R.  C. 
Skinner,  was  to  be  retained  by  the  administrators  of  George  W. 
Anning  until  the  final  winding  up  of  that  estate  —  of  course,  to 
meet  any  further  costs,  incurred  in  such  winding  up.  But 
there  was  no  authority  to  expend  any  part  of  this  money  in  the 
prosecution  or  defence  of  an  equity  suit  brought  by  Robert 
McLeod,  administrator  of  the  estate  of  Maria  Anning,  against 
her  trustees,  and  the  administrators  of  George  W.  Anning, 
Benjamin  H.  Anning,  and  George  Albert  Anning.  In  my 
opinion  no  part  of  the  one  thousand  dollars  which  was  coming 
to  Benjamin  H.  Anning  should  have  been  applied  to  the 
payment  of  costs  incurred  in  the  suit  by  the  representative  of 
Maria  Anning.  Such  an  application  of  the  fund  could  not  have 
been  in  the  contemplation  of  Mr.  R.  C.  Skinner  when  he  made 
his  decree  of  distribution. 

It  seems  to  me  that  the  s^me  reason  which  induced  the  Judge 
of  Probate  to  refuse  to  allow  Mr.  Skinner  five  hundred  dollars 
on  settlement  of  the  equity  case,  should  have  influenced  him  in 
refusing  to  allow  the  retainers  of  two  hundred  and  fifty  dollars 
each  to  C.  W.  Weldon  and  C.  N.  Skinner.  It  is  not  necessary 
to  say  more  on  this  point.  I  am  clearly  of  opinion  that  no 
part  of  Benjamin  H.  Anning^s  interest  in  the  one  thousand 
dollars  should  have  been  appropriated  towards  the  costs  in  the 
equity  suit. 

As  to  the  question  of  interest  I  have  some  doubt.  Let  us 
see  what  are  the  facts  as  shewn  by  the  return.  On  the  thirty -first 
of  March,  1888,  the  distribution  was  made  by)Mr.  Skinner,  and 
it  was  not  until  the  thirtieth  of  March,  1893,  that  the  appellant's 
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1W7.       petition  was  presented  for  a  final  account  by  the  administrators 
In  re       of  GeoFgc  W.  Anning.     I  do  not  find  in  the  return  any  citation 

Estate  OF  .,.  ^.,. 

AKirajG.     on  this  petition. 

TiJ^Tc.j.  On  the  eighth  day  of  June,  1895,  the  surviving  adminis- 
trators  of  George  W.  Anning's  estate  presented  a  petition,  and 
filed  a  further  account;  and  asked  that  the  necessary  steps 
be  taken  to  have  the  same  passed  and  allowed  accordiog 
to  law.  In  consequence  of  this  petition  a  citation  was  issued, 
dated  the  tenth  of  June,  1895,  returnable  the  following 
fifteenth  of  July.  On  the  nineteenth  of  November,  1895, 
evidence  was  first  taken  in  the  matter  of  the  petitions. 

I  think  that  it  will  meet  the  justice  of  this  case  if  the  appel- 
lant is  allowed  interest  on  two  hundred  and  fifty  dollars  from 
the  time  he  presented  his  petition,  the  thirtieth  of  March,  1898. 
Then  as  to  costs :  I  am  of  opinion  that  the  administrators  of 
George  W.  Anning  should  pay  all  the  costs  of  the  contest  before 
the  Judge  of  Probate,  Saint  John  (except  the  costs  of  an  unop- 
posed distribution  of  the  estate),  and  the  costs  of  this  appeal. 


Appeal  aUawed, 


June  11. 


1897.  PHILLIPS,  Appellant,  and  PHILLIPS,  Respondent. 


Appeal  —  County  Court  —  Damages  from  fires —  Tenants  in  common 
—  Who  right  to  sue. 

The  plaintiff,  a  tenant  in  common  with  others  of  certain  lands,  but  in  possee- 
sion  under  an  agreement  with  the  other  tenants  in  common,  that  he  was  to 
have  possession  and  ownership  of  the  lands  and  all  appertaining  thereto,  is 
entitled  in  his  own  name  to  sue  and  recover  for  damages  arising  from  the  negli- 
gent setting  fire  by  defendant  on  his  own  land  and  its  spreading  to  the  land 
in  possession  of  plaintiff. 

This  was  an  appeal  from  the  Queen's  County  Court. 

The  cause  was  tried  before  His  Honor  Judge  Steadman  and 
a  jury  on  the  28th  and  29th  days  of  May,  A.D.  1895,  and  a 
verdict  was  rendered  for  the  plaintiff. 
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The  following  were  the  grounds  on  which  the  appellant        ^^- 
(defendant  below)  moved  for  a  non-suit,  or  new  trial,  or  that  a     ^™^"«*» 
verdict  be  entered  for  the  defendant :  phiul^ips. 

1.  That  the  plaintiff  did  not  show  or  give  sufficient  evidence 
of  possession  or  title  to  the  land  to  entitle  him  to  recover  for 
the  property  injured.  At  furthest,  he  only  showed  that  he  was 
in  possession  as  tenant  in  common,  which  would  not  entitle  him 
to  bring  this  action. 

2.  That  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant. 

8.  The  improper  admission  of  evidence,  in  allowing  the 
plaintiff  to  give  verbal  evidence  of  his  title,  wherein  he  said : 
^^  The  trees  and  lumber  burned  were  all  mine.  There  was  an 
understanding  between  my  brothers  and  sisters  and  myself  in 
reference  to  the  property:  the  trees  and  lumber,  including  those 
that  were  burned,  were  to  be  mine." 

4.    Misdirection  of  the  learned  Judge : 

(a)  In  telling  the  jury  that  the  evidence  of  David  Hughes 
and  Robert  Hughes  should  not  be  taken  by  them  to 
contradict  or  break  down  the  evidence  of  Grace  Woods, 
and  that  they  should  take  Grace  Woods'  statement  of 
the  facts  in  preference  to  the  Hughes',  or  words  to 
that  effect ; 

(i)  In  telling  and  pointing  out  to  the  jury  all  the  strong 
points  in  the  evidence  in  the  plaintiff's  case,  without 
referring  to  any  of  the  points  bearing  upon  the  question 
in  favour  of  the  defendant ; 

(c)  In  not  directing  the  jury  tliat,  at  furthest,  respondent 
(plaintiff  below),  if  he  had  a  title  at  all,  was  only 
tenant  in  common  with  the  brothers  and  sisters,  six  in 
all,  and  that  at  the  furthest  he  would  only  be  entitled 
to  oncHsixth  of  the  damage  (if  any)  and  not  to  the 
whole  amount  ; 

(i)  In  not  directing  the  jury  that  the  plaintiff  would  not  be 
entitled  to  the  damages  done  to  the  freehold,  inasmuch 
as  he  had  shown  no  title  to  it  and  was  only  tenant  in 
possession. 
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^^'  6.     That    the    damages  were    excessive :    the    amount  of 

PHiLLiPB    damages  assessed  by  the  jury  is  not  justified  or  supported  by 
PHII.LIP8.    the  evidence. 

^^^"^'         6.    The  verdict  was  against  law  and  evidence :  weight  of 
evidence  in  defendant's  favour. 

April  21, 1897.  (7.  A.  Stockton  supported  the  appeal,  and 
relied  on  the  following  authorities :  Washburn  on  Real  Prop. 
4th  ed.  vol.  1,  665 ;  Addison  on  Torts,  4th  Am.  ed.  928  and 
70 ;  Chitty  on  Plead,  vol.  1, 14 ;   Wilkinson  v.  HogaHh  (1). 

McKeotv%  contra,  cited  Ovherfield  v.  Stamp  (2). 

Stockton  in  reply. 

Cur.  adv.  vutL 


The  judgment  of  the  Clourt  [Babkeb  J.  taking  no  part],  was 
now  delivered  by 

Tuck  C.  J.  This  is  an  appeal  from  the  County  Court  of 
Queen's. 

The  action  was  brought  to  recover  damages  said  to  have  been 
caused  by  the  defendant's  burning  out  a  fallow  on  his  own  land, 
and  it  was  charged  that  by  his  negligence,  the  fire  was  allowed 
to  spread  to  and  over  the  plaintiffs  land,  or  land  occupied  by 
him  and  his  brother  and  sister,  whereby  standing  trees  and 
fences  were  burnt  and  the  meadow  was  injured. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  $50. 

The  principal  grounds  of  appeal  are :  that  the  damages  are 
excessive;  that  the  verdict  is  against  evidence ;  that  there  were 
several  tenants  in  common  of  the  land  in  plaintiff's  possession, 
and  that  the  action  should  have  been  in  the  names  of  all  the 
tenants,  and  that  the  learned  Judge  of  the  County  Court  im- 
properly directed  the  jury. 

(1)  12  A.  &  E.  837.  (2)  1  Salk.  13. 

Digitized  by  VjOOQIC 


XXXIV.]  NBW   BBUN8WICK   BEPOBTS.  815 

I  have  read  over  the  evidence  (which  is,  perhaps,  somewhat        ^^' 
imperfectly  reported"),  and  have  come  to  the  conclusion  that  the     ^«^"^« 
verdict  is  justified  by  the  evidence.    The  damages,  $50,  are  not    Phillips. 
large,  even  if  the  plaintiff  had  the  right  to  recover  only  for  his    Tookcj. 
own,  and  he  could  do  so  without  joining  the  other  tenants  in 
common.    Besides,  I  think  the  evidence  shews  that  the  plaintiff^ 
under  an  agreement  with  the  other  tenants  in  common,  was  to 
have  the  possession  and  ownership  of  the  land,  with  all  that 
appertained  thereto.    With  this  view,  the  point  raised  as  to  the 
charge  of  the  learned  Judge  is  immaterial. 

This  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  with  easts. 


Ex  PAETB  ANDREWS.  ^' 

/wiell. 

SeamarCs  toages  —  County  Court  Judge  —  Jurisdiction  — Complaint^ 
what  shotdd  show. 

Under  Beviaed  Statutes  of  Canada,  c.  74,  s.  62,  to  enable  a  aeaman  to  sue  for 
and  recover  his  wages  the  complaint  must  show  all  the  facts  and  circum- 
stances which  under  the  statute  give  the  Ck>urt  jurisdiction,  and  unlees  such 
complaint  does  disclose  all  things  necessary  to  give  jurisdiction  it  cannot  be 
supplemented  by  evidence,  and  the  judgment  wiU  be  set  aside. 

The  facts  of  this  case  fully  appear  in  the  judgment  of  the 
Court. 

April  14, 1897.  MeKeown  shewed  cause  against  a  rule  nisi 
for  certiorari  granted  at  the  last  Hilary  Term  to  bring  up  certain 
proceedings  held  before  His  Honor  Judge  Forbes,  Judge  of  the 
County  Court  of  Saint  John,  under  s.  52  of  The  Canada  Seaman's 
Act  The  action  was  to  recover  a  seaman's  wages  and  the 
ground  upon  which  the  rule  was  granted  was  that  there  was  no 
a£Sdavit  in  the  first  instance  upon  which  to  ground  the  proceed- 
ings: therefore  the  Court  had  no  jurisdiction.   After  the  hearing 
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^^^'       and  objection  taken,  an  affidavit  of  claim  was  offered  and  re- 
Exparte     ccivcd,  but  it  was  claimed  that  this  was  not  sufficient. 

There  is  a  distinction  between  first  processes  and  final  orders: 
Mayor  of  Saint  John  v.  Masters  (1);  Taylor  v.  Olemson  (2). 

C.  A.  Palmer  Q.  C.  supported  the  rule. 

Cur,  adv.  vtdt. 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  case  lies  within  a  very  narrow  compass.  It 
is  an  action  for  seaman's  wages,  and  was  tried  before  Judge 
Forbes  of  the  County  Court  of  Saint  John.  He  gave  judgment 
in  favour  of  the  plaintiff,  allowing  his  claim. 

The  objection  made  to  the  judgment  is  that  the  learned 
Judge  acted  without  jurisdiction:  that  he  was  holding  a 
statutory  Court,  and  that  he  could  not  try  the  case  without 
having  first  had  a  complaint  on  oath  of  the  seaman,  which 
shewed  that  the  magistrate  had  jurisdiction.  I  think  that  this 
contention  is  correct ;  that  the  original  complaint  does  not  give 
the  Judge  jurisdiction,  and  that  the  subsequent  evidence  does 
not  make  good  what  was  originally  defective. 

A  magistrate  or  Judge  of  a  County  Court  acquires  jurisdiction 
to  try  a  case  for  seaman's  wages  under  Revised  Statutes  of 
Canada,  c.  74,  s.  52,  which  enacts  that  ^'  any  seaman  or  appren- 
"tice  belonging  to  any  ship  registered  in  any  of  the  said 
"  provinces,  or  any  person  duly  authorized  on  his  behalf,  may 
"  sue  in  a  summary  manner  before  any  Judge  of  the  Supreme 
^'  Court  for  Lower  Canada,  any  Judge  of  the  Sessions  of  the 
"  Peace,  any  Judge  of  a  County  Court,  Stipendiary  Magistrate 
"  or  Police  Magistrate,  or  any  two  Justices  of  the  Peace  acting 
"  in  or  near  the  place  at  which  the  service  has  terminated,  or  at 
^'  which  the  seaman  or  apprentice  has  been  discharged,  or  at 
"  which  any  master  or  owner  or  other  person  upon  whom  the 
^^  claim  is  made,  is  or  resides,  for  any  amount  of  wages  due  to 
^^  such  seaman,  etc." 

(1)  3  P.  &  B.  587.  (2)  11  C.  &  F.  609. 
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The  original  complamt  upon  which  the  suit  was  brought  did       ^^' 
not  show  that  the  ship  was  registered  in  any  of  the  Provinces  of    ^^^^^ 
Canada,  and  also  did  not  show  that  the  voyage  for  which  the 
seaman  had  shipped  had  terminated. 

I  think  that  the  complaint  upon  which  the  summons  or  war- 
rant was  issued  should  have  shown  all  that  was  necessary  under 
the  statute  to  give  the  magistrate  jurisdiction.  In  this  case  the 
complaint  was  deficient  in  two  important  particulars.  First, 
it  did  not  show  that  the  ship  was  registered  in  Canada,  and 
secondly,  it  did  not  show  that  the  voyage  for  which  the  seaman 
had  shipped  had  terminated.  I  think  that  any  evidence  given 
afterwards  before  the  Judge  does  not  overcome  the  want  of 
jurisdiction  in  the  first  instance.  As  to  authority,  that  an 
order  ought  to  be  sufficient  on  its  face  to  show  authority  for 
making  it:  see  Chrutie  v.  Umrin  (1);  Ex  parte  Moore  (2). 
See  also  Beattie  v.  Johaneen  (S). 

From  the  evidence  given  at  the  trial  it  appears  also,  that 
the  service  was  to  terminate  at  Parrsboro,  in  the  Province 
of  Nova  Scotia,  and  the  Judge  of  the  County  Court,  Saint  John, 
was  not  acting  near  that  place. 

In  my  opinion,  for  the  reasons  given,  the  judgment  of  the 
County  Court  Judge  was  wrong,  and  should  be  set  aside. 

Hanikotok,  Lakdby,  Babkeb  and  VanWabt  JJ.  con- 
curred. 

McLeod  J.  I  differ  from  my  learned  brethren.  I  think 
everything  was  disclosed  necessary  to  give  the  Judge  below 
jurisdiction,  and  consequently  the  rule  should  be  quashed. 

Rule  ab$ohUe. 


(1)  11  A.  ft  E.  373.  (2)  23  K.  B.  229. 

(3)  28  N.  a  26. 
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»«7.  Ex    PABTB    MILLER. 


AuguBiZ, 


Common  Schools  Act  —  Mcmdamtu  to  compel  Trustees  to  allow  children 
to  attend —  Evidence  —  Con.  Stat.y  c  6Sy  s.  H. 

A.,  owning  and  working  a  farm  in  School  District  No.  10,  moved  his  family  to 
District  No.  8,  and  took  up  his  residence  there,  although  occasionally  spend- 
ing a  part  of  his  time  at  the  farm.  The  trustees  of  District  No.  8  refused  to 
allow  his  children  to  attend  school,  although  the  applicant  had  notified  them 
of  his  change  of  residence,  and  had  asked  to  be  assessed  for  school  purposes: 

fleid,  that  a  mandamus  should  issue  to  compel  the  trustees  to  allow  his  childieu 
to  attend  school. 

Od  the  first  day  of  Easter  Term,  1897,  the  Court  granted  a 
rule  nm  for  mandamus  to  compel  the  school  trustees  of  School 
District  No.  8,  in  the  Parish  of  Canterbury,  York  County,  to 
supply  school  privileges,  free  of  charge,  for  the  children  of  the 
applicant,  being  from  the  age  of  five  to  twenty  years.  Miller 
moved  into  the  district  on  December  4,  1896,  and  remained 
until  the  end  of  that  term.  School  opened  again  on  March  8, 
1897.  Trustees  refused  to  admit  the  children  to  the  school, 
claiming  that  the  father's  residence  was  not  a  hona  fiie  one. 

The  facts  of  this  case  fully  appear  in  the  judgment  of  the 
Court. 

June  2, 1897.    H.  B.  Rainrford  shewed  cause. 

McOready  supported  the  rule. 

Cur.  adv.  wZf. 


The  judgment  of  the  majority  of  the  Court  (Landby,  Babkeb, 
VanWabt  and  MoLeod  J  J.— Tuck  C.J.  and  Haninqton  J. 
dissenting),  was  now  delivered  by 

VanWaet  J.  This  is  an  application  for  a  mandamus  to 
compel  the  trustees  of  School  District  No.  8,  in  the  Parish  of 
Canterbury,  to  permit  the  applicant's  children  to  attend  the 
public  school  in  the  district. 
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The  applicant  owns  a  farm  in  District  No.  10  in  the  said  ^^^ 
parish,  and  lived  upon  it  with  his  family  continuously  until  ^uSSi' 
December  last,  when  he  rented  a  house  at  Canterbury  Station 
and  moved  there  with  his  wife  and  five  youngest  children,  all 
within  the  age  for  which  school  privileges  are  required  to  be 
provided.  His  wife  has  during  the  time  been  employed  at 
sewing  for  a  tailor  located  there.  The  children  attended  school 
until  the  close  of  the  term  ending  December  81.  After  that 
and  in  the  month  of  March  the  children  were  refused  admission 
to  the  school  —  sometimes  by  the  door  being  locked,  and  some- 
times by  one  of  the  trustees,  or  some  other  person  standing  at 
the  entrance  to  the  school  building  and  refusing  them  admission. 
There  is  ample  school  accommodation  for  the  children. 

In  March  last  the  applicant  applied  to  one  of  the  assessors  of 
pai'ish  rates  to  be  so  assessed  that  he  should  be  assessed  for  school 
purposes  in  District  No.  8.  He  also  applied  to  the  secretary  of 
the  school  trustees  to  be  assessed  in  the  district  as  a  resident 
for  school  purposes,  stating  that  he  had  taken  up  his  residence 
in  District  No.  8.  The  assessor  of  rates  to  whom  application 
was  made  is  also  a  resident  in  District  No.  8.  The  applicant 
was  not  assessed.  The  application  was  resisted  on  the  grounds 
that  the  applicant  was  a  resident  in  District  No.  10,  and  had 
not  bona  fide  changed  his  residence;  that  he  still  carried  on  his 
fanning,  and  that  two  members  of  the  family  resided  on  the  farm 
to  look  after  the  stock  during  the  winter,  and  that  the  applicant 
frequently  visited  the  farm  and  spent  part  of  his  time  on  it,  and 
that  he  simply  moved  to  District  No.  8  to  give  his  children 
school  privileges. 

This  application  is  based  on  s.  74,  c.  65,  Con.  Stat., 
which  provides  inter  alia :  "  That  it  shall  be  the  duty  of 
the  Board  of  Trustees  to  provide  school  privileges,  free  of 
charge,  for  all  children  from  five  to  twenty  years  of  age,  inclu- 
sive, who  may  be  resident  in  the  district.''  Are  the  children  of 
the  applicant  resident  in  the  district  f  I  think  they  are.  The 
Common  Schools  Act  was  passed  to  provide  schools  for  all 
children  within  certain  ages,  at  the  public  expense  by  means  of 
taxation.  The  law  was  placed  upon  the  statute  book  in  the 
interest  of  children.  The  residence  necessary  to  give  the  right 
to  attend  school  is  the  residence  of  the  child.     True,  that  for 
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one  domicile,  but  may  have  more  than  one  place  of  residcDce, 
and  may  change  it  from  time  to  time  at  his  will.  Section  24  of 
the  Act  provides  inter  aiuif  that  ^*  every  male  person  (except  a 
clergyman)  between  the  age  of  twenty-one  years  and  sixty 
years,  having  resided  in  the  district  for  the  period  of  one  month 
next  before  the  making  out  of  the  district  assessment,  shall  be 
assessed  and  shall  pay  the  sum  of  one  dollar  as  a  poll  tax."  Actual 
residence  for  a  month  makes  the  party  liable .  to  district  assess- 
ment for  school  purposes.  Suppose  the  applicant  had  been 
assessed  for  school  purposes  in  consequence  of  actual  residence 
for  a  month  before  the  making  out  of  district  assessment  in 
District  No.  8,  and  had  sought  to  avoid  payment  on  the  ground 
that  he  was  not  a  resident :  would  the  reason  why  he  so  resided 
be  any  ground  for  relieving  him  ?  I  think  not.  He  might 
have  a  residence  in  some  other  place,  but  the  having  so  resided 
fixes  the  liability  to  be  assessed.  Then,  again,  section  74  provides 
that  any  person  assessed  for  district  school  rates  in  two  or  more 
districts,  shall  have  the  right  to  send  his  children  to  the  school 
of  any  district  in  which  he  may  be  assessed.  It  might  very 
well  be  that  the  applicant,  his  property  being  in  No.  10  district, 
would  not  pay  any  tax  but  a  poll  tax  in  No.  8  district,  but  it 
would  be-  an  assessment  sufficient  to  entitle  the  children  to 
attend  school  in  No.  8  district.  In  my  view,  the  fact  that  the 
trustees  refused  to  assess  the  applicant  (as  I  think  they  did  in 
this  case),  simply  for  the  purpose  of  preventing  his  children 
from  attending  school,  cannot  affect  their  right  to  attend  school. 
Suppose  the  Act  contained  a  clause  making  it  compulsory 
that  all  children  between  five  and  twenty  years  of  age  should 
attend  school,  and  the  applicant  and  his  family  were  living  in 
No.  8  district  under  the  present  conditions,  and  he  should  be 
prosecuted  for  not  sending  his  children  to  school :  could  such  a 
prosecution  succeed  ?  If  so,  on  what  grounds  ?  Would  he  be 
obliged  to  move  his  family  back  on  the  farm,  and  his  wife  give 
up  her  employment,  simply  to  enable  him  to  send  his  children 
to  school  ?  I  have  always  understood  it  to  be  every  selfHSUStain- 
ing  person's  right  to  live  wherever  it  best  suited  him,  without 
being  obliged  to  assign  any  reason,  or  having  his  motives  called 
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in  question.  I  think  if  the  applicant  had  moved  from  his  farm  ^^' 
into  District  No.  8  for  the  express  purpose  of  enabling  him  to  ^^^ 
send  his  children  to  school,  and  the  children  actually  resided  in 
the  district,  it  would  give  his  children  the  right  to  attend  school. 
The  mere  fact  of  his  having  real  estate,'on  which  he  had  pre- 
viously resided,  cannot  make  any  difference.  He  might  be  a 
day  labourer  living  in  a  rented  house,  possessed  of  no  property, 
but  having  a  good  position  affording  him  a  living,  and  he  might 
remove  his  family  to  another  district  for  the  express  purpose  of 
sending  his  children  to  school,  and  retain  his  position,  working 
all  the  week  and  going  to  his  family  on  Saturday  night  and 
remaining  over  Sunday.  Surely  such  residence  would  be  suffi- 
cient under  the  Act  to  entitle  the  children  to  school  privileges 
in  the  district  in  which  they  actually  resided.  How,  then,  can 
the  mere  fact  of  owning  a  farm,  on  which  he  formerly  resided, 
and  to  and  from  which  he  goes  during  the  week,  make  any 
difference  ?  ^'Residence  "  means  where  one  actually  resides,  and 
may  be  changed  every  month,  or  even  oftener.  While  not 
necessary  for  determining  this  case,  I  think,  however,  that  the 
actual  residence  of  the  child  gives  the  right  to  attend  school,  and 
that  the  child  may  have  a  residence  sufficient  to  entitle  it  to 
school  privileges  independent  of  the  residence  of  the  parent. 

Take  the  case  of  a  person  who  always  resided  in  the  State  of 
Maine,  and  who  saw  fit  to  rent  a  house  in  District  No.  8  and 
move  his  family  into  it,  and  they  actually  reside  there,  the 
husband  and  father  always  remaining  away  or  making  occasional 
visits  to  his  family :  could  not  the  children  attend  school  ?  If 
not,  why  not  ?  Carry  the  case  further,  and  assume  that  the 
moving  the  family  into  the  district  was  for  the  express  purpose 
of  giving  the  children  school  privileges:  I  fail  to  find  anything 
in  the  Act  to  prevent  the  children  from  attending  school  as  a 
right,  or  that  any  satisfactory  reason  can  be  assigned  why  they 
should  not.  In  my  view  of  the  law,  the  question  of  the  bona 
fides  of  the  residence  has  nothing  to  do  with  the  case.  Actual 
residence  determines  the  right,  and  that  residence  is  the  resi- 
dence of  the  child.  I  do  not  think  the  liability  of  the  father 
to  be  taxed  necessarily  determines  the  right.  I  think  the 
applicant  is  entitled  to  have  his  rule  for  a  mandamus  made 
absolute. 

BtUe  absolute.  ^ 
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GORMAN  V.  URQUHART. 

Slcmder  —  Publication  —  Privilege  —  Words  uttered  in  presence  of 
accused — Proof  of  being  overheard  by  third  persons. 

Words  chai^ng  the  offence  of  adultery  uttered  in  the  preeenoe  of  the  aocuaed 
personB  constitute  a  privileged  communication,  and  the  privilege  is  not  lost 
by  the  fact  that  the  words  might  have  been  overheard  by  third  persons,  in 
the  absence  of  evidence  that  the  words  were  overheard  by  them. 

This  was  an  action  of  slander,  tried  before  Mr.  Justice 
Van  Wart  and  a  jury  at  the  York  Sittings,  January,  1897: 
Verdict  for  plaintiff. 

The  facts  of  the  case  are  set  out  in  the  judgment  of  the 
learned  Chief  Justice. 

June  11, 1897.  Q-eo.  F.  Gregory  Q.  <7.,  moved  for  a  new  trial 
or  a  reduction  of  the  verdict. 

W.  Wilson  contra. 

Our.  adv,  vuU. 


The  judgment  of  the  Court  (Babkeb  J.  taking  no  part),  was 
now  delivered  by 

Tuck  C.J.  This  is  an  action  of  slander,  tried  before  Mr. 
Justice  Van  Wart,  in  the  County  of  York. 

The  declaration  contains  five  counts,  and  the  verdict  was 
entered  for  the  plaintiff  on  the  first  and  fourth  counts,  and  for 
the  defendant  on  the  second,  third  and  fifth  counts.  The 
damages  were  assessed  by  the  jury  on  the  first  count  at  $60, 
and  on  the  fourth  count  at  $63  — in  all  $128.  We  have  to  do 
here  only  with  the  findings  on  the  first  and  fourth  counts. 

It  was  not  claimed  at  the  argument  that  the  damages  are 
excessive. 

As  to  the  first  count,  in  answer  to  questions,  the  jury  found, 
first,  that  the  defendant  used  the  language  attributed  to  hiiHf 
and  that  he  spoke  in  a  tone  of  voice  such  that  what  he  said  could 
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be  heard  by  the  persons,  or  some  of  them,  mentioned  by  Mrs.       ^^' 
Gorman  or  Samuel  Bird  (two  witnesses  for  the  plaintifiE)*  ^     Qobmak 
being  in  the  house  or  about  the  premises.     The  words  charged  u«quhabt. 
in  the  first  count  of  the  declaration  as  having  been  used  are  :    Taokoj. 
'^  Ticha  Gorman  (meaning  the  plaintiff),  I  always  thought  you 
were  a  decent  woman,  but  now  I  know  you  are  not  a  decent 
woman,  and  I  can  prove  it  by  your  relations.    That  is  the 
reason  Sam  Bird  got  you  to  teach  the  school."    Secondly,  the 
jury  say  that  these  words  bear  the  meaning  placed  upon  them 
in  the  declaration  ;  that  is,  that  by  these  words  the  defendant 
intended  to  impute,  and  did  impute,  a  charge  of  adultery 
between  the  female  plaintiff  and  one  Samuel  Bird. 

As  to  the  fourth  count,  the  jury  say  that  the  defendant  used 
the  language  which  is  attributed  to  him  in  that  count,  and  the 
words  bear  the  meaning  placed  upon  them  in  the  declaration. 
Five  of  the  jurors  said  "Yes,"  and  two  said  "No."  These 
words  were  spoken  on  the  school  grounds,  and  the  charge  is, 
referring  to  Samuel  Bird  and  the  plaintiff,  Letitia  Gorman,  that 
"  they  had  been  teaching  and  riding  right  along  in  this  school 
"house  here." 

I  think  the  evidence  is  ample  to  warrant  the  finding  of  the 
jury — that  the  defendant  used  the  language  charged  in  the  first 
and  fourth  counts  of  the  declaration ;  and  I  think,  also,  that 
the  learned  Judge  was  right  in  holding  that  the  language  set 
forth  in  each  of  these  counts  is  capable  of  meaning  a  charge  of 
adultery  against  the  female  plaintiff. 

It  seems  to  me,  too,  that  the  words  mentioned  in  the  first 
count  were  spoken  loud  enough  to  be  heard  by  the  persons  said 
by  Mrs.  Gorman  and  Samuel  Bird  to  be  in  the  house  or  about 
the  premises. 

Leave  was  reserved  at  the  trial  to  the  defendant  to  move  to 
enter  the  verdict  for  him  or  to  reduce  the  damages. 

Mrs.  Gorman,  in  her  evidence,  says  that  at  the  time  the  words 
mentioned  in  the  first  count  were  spoken,  there  were  in  her 
kitchen,  and  within  hearing  distance,  her  father-in-law,  her 
brother-in-law,  and  three  children,  aged  six,  four  and  two.  Her 
father-in-law  was  William  Gorman  and  her  brother-in-law  was 
George  Gorman.  Neither  of  these  men  was  called  as  a  witness. 
Further,  she  says  in  her  evidence,  in  answer  to  questions  on 
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^^'  direct  examination :  **We  were  on  the  road  at  that  time,  more 
GoBMAN  ^jjj^jj  half-way  between  my  house  and  my  uncle's.  I  can't  give 
ubquhabt.  you  the  distance  in  rods.  It  may  have  been  a  quarter  of  a 
Tnck  C.J.  mile  from  the  house,  and  it  may  have  been  two-thirds  of  the 
way.  It  was  a  bright  evening,  between  half-past  seven  and 
eight  o'clock."  As  to  the  verdict  on  the  first  count,  the  point 
is  made  that  the  communication  was  privileged :  that  there  was 
no  publication ;  that  the  language  was  privileged,  and  that  the 
privilege  was  not  taken  away,  even  if  other  persons  did  hear. 
Under  the  circumstances,  I  think  that  this  is  a  correct  conten- 
tion. The  mere  fact  that  other  persons  might  have  heard  the 
defendant,  who  was  speaking  in  a  loud  tone  of  voice,  yet  if  Mrs. 
Gorman,  Samuel  Bird  and  the  defendant  were  the  only  persons 
present  when  the  charge  was  made,  and  that  constitutes  a 
privilege,  the  privilege  is  not  taken  away.  The  words  were 
spoken  at  a  considerable  distance  from  the  uncle's  house  and 
from  Mrs.  Gorman's  own  residence.  Besides,  if  William 
Gorman  and  George  Gorman  heard  what  was  said,  why  were 
they  not  called  to  give  evidence  ?  And  where  was  the  uncle 
or  his  family  ?  It  does  not  appear  that  any  of  them  were  called. 
I  incline  to  agree  with  the  contention  that  there  was  no  publi- 
cation of  the  language  charged  in  the  first  count  of  the  declar- 
ation to  have  been  used,  and  that  it  was  privileged. 

I  have  no  doubt  that  there  was  a  publication  of  the  language 
upon  which  the  charge  in  the  fourth  count  is  based,  and  that  it 
was  not  privileged.  In  fact,  Mr.  Gregory,  in  his  argument  for 
the  defendant,  rather  yielded  this  point,  —  and  I  do  not  see 
how  he  could  do  otherwise.  Samuel  Bird,  in  his  evidence,  says: 
"  Well,  the  next  reference  I  can  remember  of  now  was  at  the 
school  meeting.  Well,  after  the  school  meeting  was  dismissed 
we  were  out  on  the  school  grounds  talking  and  jawing  one 
another,  and  we  got  into  quite  a  lively  conversation,  and  Mr. 
Urquhart  came  over  this  same  talk  again.  Well,  it  was  right 
on  the  school-house  ground  —  what  we  call  the  play-ground  — 
about  two  or  three  rods  from  the  highway  road.  Well,  he 
impeached  me  then  and  there  of  having  that  teacher  there  for 
my  own  purpose.  He  said  that  we  were  teaching  and  riding 
right  along.  He  was  talking  to  the  crowd — all  hands.  I 
couldn't  say  whether  he  was  talking  to  me  or  Mr.  Gorman  there. 
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I  think  that  he  was  chiefly  talking  to  Mr.  Gorman  at  that  time."        '^' 
I  think  that  this  publication  was  complete.  gobmait 

Improper  reception  of  evidence  is  the  only  ground  put  forward  ubquhabt. 
for  a  new  trial.  When  the  plaintiff's  counsel  put  the  question :  TnoTaj. 
^^What  did  you  understand  by  the  words  he  used  there  when 
^^he  said:  ^Letitia  Gorman,  I  always  thought  you  were  a 
"decent  woman,  but  now  I  know  you  are  not'"  —  the  learned 
Judge  thought  this  question  inadmissible,  but  allowed  it,  subject 
to  Mr.  Gregory's  objection.  The  question  has  reference  to  the 
first  count  in  the  declaration,  and  is  immaterial  in  the  view  I 
take  of  this  case. 

There  is  one  other  point  of  some  importance,  and  the  steno- 
grapher's notes  leave  me  in  the  dark  with  regard  to  it.  It 
rather  appears  from  the  notes  that  the  learned  Judge  at  the 
trial,  having  heard  the  answers  to  the  questions,  entered  the 
verdict  without  regard  to  the  jury.  Now,  it  was  by  no  means 
uncommon,  before  the  passing  of  57  Vict.,  c.  8,  s.  44,  for  a  Judge 
at  nm  pritu  to  submit  questions  to  the  jury,  and  the  verdict 
would  be  entered  in  accordance  with  the  answers.  But  the 
jury  still  had  the  right  to  say  that  they  found  either  for  the 
plaintiff  or  defendant.  By  section  44,  above  mentioned,  it  is 
provided  that  the  jury  shall  answer  the  questions  submitted, 
and  shall  not  give  any  verdict,  and  on  the  finding  of  the  jury 
upon  the  questions  submitted,  which  they  answer,  the  Judge 
shall  enter  the  verdict.  But  libel,  slander,  criminal  conversa- 
tion, seduction,  malicious  arrest,  malicious  prosecution,  and 
false  imprisonment  are  exempt  from  the  operation  of  this 
section. 

Looking,  however,  at  the  answers  to  the  questions,  I  have  no 
doubl  that  the  jury  did  in  fact  give  a  verdict  in  accordance  with 
their  own  views,  and  it  was  properly  entered,  not  as  the  Judge's, 
but  their  own  verdict. 

The  result  at  which  I  have  arrived  is  that  a  verdict  be 
entered  for  the  defendant  on  the  first  count,  that  it  stand  on 
the  fourth  count,  and  that  the  damages  be  reduced  to  sixty- 
three  dollars. 

Jiulgment  accordingly. 
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Ex  PARTE  FLANNAGAN. 

Summary  conviction  —  The  Liquor  License  Act,  1896  —  Bias  — 
EeUUionship  of  moLgietrate  to  u)ife  o/cusietcmt  inspector — Magistral 
as  ratepayer  —  Minute  of  conviction  —  Con.  Stat,,  c.  62,  s,  22  — 
Refused  of  TTMffistrate  to  give  evidence. 

A  magistrate  is  not  disqualified  from  adjudicating  upon  an  information  laid 
under  '*The  Liquor  License  Act,  1896,"  by  a  lioense  inspector,  by  reason  of 
being  related  to  the  wife  of  the  assistant  inspector  where  such  assistant  in- 
spector took  no  part  in  the  proceedings. 

A  magistrate  is  not  disqualified  from  adjudicating  upon  an  information  laid 
under  "The  Liquor  License  Act,  1896,"  by  reason  of  being  a  ratepayer  of  the 
County  and  the  penalty  sought  to  be  recovered  being  payable  into  the  Goiinty 
funds. 

It  is  not  necessary  under  Con.  Stat.,  c.  62,  s.  22,  that  a  minute  of  a  oonvictioD 
be  entered  at  the  time  the  conviction  is  made  if  the  conviction  itself  be  drawn 
up. 

On  a  motion  for  a  rule  to  quash  a  conviction  on  the  ground  that  the  presding 
magistrate  refused  to  give  evidence  when  requested  by  the  defendant,  it  most 
be  shown  that  the  request  was  made  in  good  faith,  and  that  the  defendant 
was  prejudiced  by  the  refusal.  Where  it  was  set  forth  in  affidavit  what  evi- 
dence the  magistrate  was  expected  to  give,  but  the  affidavit  showed  that  the 
deponent  did  not  have  knowledge  that  the  magistrate  could  give  the  evidence, 
the  rule  was  refused. 

On  the  first  day  of  Term,  Phinney  Q.O.  moved  for  a  rule 
niii  for  certiorari  to  remove  a  conviction  made  against  the 
applicant,  Martin  Flannagan,  by  Robert  H.  Davis,  Stipendiary 
Magistrate,  of  Richibucto,  Kent  County,  for  selling  liquor  with- 
out a  license  contrary  to  the  provisions  of  "  The  Liquor  License 
Act,  1896,"  with  a  view  of  quashing  the  same. 

The  grounds  are  set  out  in  the  judgment  of  Mr.  Justice 
VanWart. 

Our.  adv.  vuZ^. 

The  judgment  of  the  Court  was  now  delivered  by 

VanWaet  J.  The  applicant  was  convicted  by  and  before 
the  Stipendiary  Magistrate  for  the  County  of  Kent  for  unlaw- 
fully selling  intoxicating  liquors  without  license  contrary  to  the 
provisions  of  "  The  Liquor  License  Act,  1896." 
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The  conviction  is  sought  to  be  set  aside  on  the  following        ^^' 

1.  The  information  was  laid  by  the  inspector,  and  the  wife  of  vanwart  j. 
the  assistant  inspector  being  a  niece  of  the  magistrate  disquali- 

fied  him  from  hearing  the  matter. 

2.  The  magistrate  is  a  ratepayer  in  the  county  in  and  for 
which  he  is  stipendiary  magistrate. 

3.  The  magistrate  did  not  make  any  minute  of  his  conviction 
or  adjudication. 

4.  The  magistrate  refused  to  be  sworn  as  a  witness  for  the 
defendant  when  called. 

5.  The  magistrate  awarded  costs  of  conviction,  which  he  had 
no  legal  right  to  do. 

There  is  not  anything  in  the  evidence  or  afiSdavits  read,  on 
moving  for  this  rule,  showing  that  the  assistant  inspector  had 
anything  to  do  with  the  laying  of  the  information,  or  the  prose- 
cution of  the  case,  or  the  procuring  of  witnesses.  The  evidence 
shows  that  his  appointment  was  gazetted  on  October  6th,  and 
that  the  information  was  laid  on  the  22nd  of  September  pre- 
vious, and  the  hearing  was  begun  on  the  28th  of  September. 
Under  such  circumstances  the  relationship  would  not  be  suffi- 
cient to  raise  such  a  reasonable  ground  or  suspicion  of  bias  in 
the  magistrate  as  would  disqualify  him  from  hearing  the  matter. 

The  magistrate's  being  a  ratepayer  in  the  county,  and  the  fine's 
being  paid  when  collected  into  the  funds  of  the  county,  would 
not  disqualify  the  Justice  if  it  appears  (as  it  does  in  this  case) 
that  all  the  Justices  in  the  county  are  ratepayers.  If  one  is 
disqualified  all  are  equally  so.  In  such  case  the  doctrine  of  ex 
neeeiritate  applies,  and  any  Justice  would  be  qualified. 

The  affidavit  on  which  the  rule  was  moved  merely  alleges  that 
the  magistrate,  after  announcing  his  judgment  did  not  make  any 
minute  of  his  adjudication  and  conviction  as  required  by  Con. 
Stat.,  c.  62,  s.  22,  and  that  the  persons  present  separated  with- 
out any  minute's  being  made,  and  that  afterwards  the  magistrate 
drew  up  the  extended  conviction.  It  is  not  put  forward  that 
any  adjournment  was  made  or  had  before  the  conviction  was 
drawn  up.    What  the  magistrate  did  was,  without  making  any 
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^^'  minute,  to  draw  up  the  conviction.  I  think  that  the  minute  may 
FhAj^j^Hx  ^®^^  ^^  ^^^  conviction  extended,  if  done  at  the  time  when  the 
minute  should  be  made  and  in  lieu  of  it.  It  is  a  full  and  com- 
plete conviction  and  contains  all  the  requisites  of  the  (so  called) 
minute,  and  is  in  that  sense  a  minute.  I  think  it  was  a  sufficient 
compliance  with  the  provisions  of  the  Act- 
It  appears  that  the  magistrate  was  called  as  a  witness  on  be- 
half of  the  applicant.  The  magistrate  wanted  to  know  what  he 
was  required  as  a  witness  to  prove.  And  counsel  for  the  prose- 
cution offered  to  admit  what  it  was  desired  to  prove,  if  it  was 
a  fact,  and  counsel  could  state  what  it  was.  Applicant's  counsel 
refused  to  give  any  information,  and  the  magistrate  thinking  it 
was  a  trick  to  oust  him  of  his  jurisdiction,  refused  to  be  sworn. 
The  affidavit  read,  on  moving  for  the  rule,  set  forth  what  evi- 
dence the  magistrate  was  expected  to  give,  but  the  person  de- 
posing, shows  by  his  affidavit  that  he  did  not  have  and  could 
not  have  any  personal  knowledge  that  the  magistrate  knew  or 
had  any  information  about  the  matter  he  was  desired  as  a  witr 
ness  to  prove.  It  is  not,  I  think,  necessary  to  determine  under 
what  circumstances,  if  any,  a  presiding  magistrate  may  refuse 
to  be  sworn  as  a  witness.  If  he  refuses,  and  advantage  is  sought 
to  be  taken  of  such  refusal,  I  think  it  should  be  made  apparent 
to  the  Court  that  the  magistrate  was  required  bona  fide  as  a 
witness,  and  that  the  party  complaining  has  been  prejudiced  by 
such  refusal,  and  that  the  magistrate  could  speak  to  the  matter 
he  was  proposed  to  be  interrogated  upon.  I  think  all  these 
elements  are  wanting  in  this  case,  and  that  the  Court  in  the  ex- 
ercise of  its  discretion  should  refuse  the  rule  on  this  ground. 

The  right  of  the  magistrate  to  award  costs  of  conviction  has 
been  heretofore  decided  by  the  Court  in  the  affirmative.  There 
cannot  be  any  doubt,  it  seems  to  me,  as  to  the  right  under  s.  62 
of  the  Act,  which  expressly  provides  for  costs. 

In  my  opinion  the  rule  should  be  refused  on  all  the  grounds 
taken. 

Bule  reused. 
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Ex  PAKTK  GALLAGHER.  i«w. 


November  12. 


Canada  Temperance  Act  —  Stipendiary  Magistrate — Police — Appoint- 
ment—  Jurisdiction — Acts  39  VicL,  c,  16,  and  53  Vict,  c.  77. 

By  Act  39  Vict.,  c  16,  provision  was  made  for  the  appointment  by  the  Lieu- 
tenant Governor  in  Council  of  a  person,  resident  in  the  Parish  of  Salisbury, 
in  the  County  of  Westmorland,  to  be  a  district  or  stipendiary  police  magis- 
trate for  the  said  county.  By  Act  53  Vict.,  c.  77,  Act  39  Vict.,  c  16,  was 
amended  by  inserting  the  word  "or"  between  the  words  ''stipendiary" 
and  **  police,"  and  it  was  enacted  that  any  person  theretofore  appointed  a 
stipendiary  and  police  magistrate  under  the  words  "stipendiary  police 
magistrate,"  should  be  held  and  taken  to  be  a  stipendiary  and  police  magis- 
trate for  the  County  of  Westmorland.  The  Royal  Gazette,  containing  the 
appointment  of  a  person  in  pursuance  of  the  Act  39  Vict.,  c.  16,  designated 
him  as  **  Police  Magistrate  for  Salisbury": 

Beldj  that  he  was  appointed  for  the  County  of  Westmorland. 

In  vacation  Mr.  Justice  Hanington  granted  an  order  nisi  for 
certiorari  to  remove  two  convictions  made  against  the  applicant, 
Hannah  Gallagher,  for  selling  liquor  contrary  to  the  provisions 
of  the  second  part  of  the  Canada  Temperance  Act,  on  the 
ground  that  James  C.  Graves,  the  magistrate  who  made  the 
conviction,  had  no  jurisdiction  in  the  premises,  inasmuch  as  he 
had  only  been  appointed  police  magistrate  for  the  parish  of 
Salisbury,  in  the  County  of  Westmorland,  and  not  for  the  whole 
county.  The  offence  took  place  in  another  parish,  but  in  the 
same  county. 

November  4, 1897.    McCready  shewed  cause,  and 

i>.  Qrant  supported  the  order. 

Cur.  adv.  wit. 


The  judgment  of  the  Court  (Hanington  J.  ditbitante)^  was 
now  delivered  by 

Tuck  C.J.  The  convictions  in  these  cases  were  before  James 
C.  Graves,  at  Petitcodiac,  in  the  Parish  of  Salisbury,  County  of 
Westmorland,  for  violation  of  the  second  part  of  the  Canada 
Temperance  Act. 
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1897. 


Gallaoheb. 
Tuck  C.J. 


Ari  order  nisi  for  certiorari  was  granted,  and  the  only  question 
luioHEB  i^'^olved  is  that  of  the  jurisdiction  of  the  magistrate  who  made 
the  convictions. 

It  was  contended  that  it  does  not  appear  that  Mr.  Graves 
was  a  police  or  stipendiary  magistrate  for  Westmorland,  In 
the  *'  Royal  Gazette,"  if  I  remember  aright,  he  is  named  as 
police  magistrate  for  Salisbury.  I  have  no  doubt  that  he  was 
appointed  for  the  whole  county. 

89  Vict.,  c.  16,  B.  1,  makes  provision  for  the  appointment  by 
the  Lieutenant  Governor  in  Council  of  a  fit  and  proper  person, 
resident  in  the  Parish  of  Salisbury,  in  the  said  County,  to  be  a 
district  or  stipendiary  police  magistrate  for  the  said  County  of 
Westmorland ;  and  by  68  Vict.,  c.  77,  s.  1,  89  Vict,  c.  16,  is 
amended  by  inserting  the  word  "or"  between  the  words 
"  stipendiary "  and  **  police  "  in  the  eighth  line  of  the  section, 
and  enacts  that  any  person  theretofore  appointed  a  stipendiary 
and  police  magistrate  under  the  words  stipendiary  police  magis- 
trate, shall  be  held  and  taken  to  be  a  stipendiary  and  police 
magistrate  for  the  county. 

Having  no  doubt  as  to  the  magistrate's  jurisdiction,  I  think 
these  orders  must  be  discharged. 

Orders  discharged. 
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Ex  PABTB  CASSON.  "w. 

yavemlferll, 
Canada  Temperance  Act,  1878  —  Form  of  conviction  —  The  Criminal 
Code,  1892,  e,  872  (b), 

A  coDTiction  for  an  offence  against  the  Canada  Temperance  Act,  adjadging  a 
fine  and  costa  to  be  paid  forthwith,  and  in  default  thereof  impriflonment,  is 
proper  under  8.  872  (b)  of  the  Criminal  Code,  1892,  without  awarding  distress, 
and  in  default  of  distress  then  imprisonment. 

This  was  an  application  to  remove  into  this  Court  by  way  of 
certiorari^  a  conviction  made  against  the  applicant,  Walter  S. 
Casson,  by  the  Police  Magistrate  of  Moncton,  for  unlawfully 
selling  liquor  contrary  to  the  provisions  of  the  second  part  of 
the  Canada  Temperance  Act.  The  only  ground  relied  on  was 
that  the  conviction  adjudged  the  defendant  to  pay  a  fine  and 
costs  forthwith,  and  in  default  of  payment  to  be  imprisoned  for 
eighty-five  days,  but  did  not  adjudge  that  in  default  of  sufficient 
distress  he  should  be  imprisoned. 

November  3, 1897.  W.  B.  Chandler  and  2>.  J.  Welch  shewed 
cause,  and 

B.  Qrant  and  S.  0.  Sanington  supported  the  motion. 

Cur.  adv.  vuU. 


The  judgment  of  the  Court  was  now  delivered  by 

VajjWart  J.  This  is  an  application  for  a  writ  of  certiorari 
to  remove  into  this  Court  a  conviction  made  by  and  before  the 
Police  Magistrate  at  Moncton,  against  the  applicant,  on  the 
twenty-third  of  September  last,  for  unlawfully  selling  intoxica- 
ting liquor  contrary  to  the  provisions  of  the  second  part  of  the 
Canada  Temperance  Act.  The  conviction  adjudged  the  appli- 
cant to  pay  a  fine  and  costs  forthwith,  and  in  default  of  payment 
imprisonment  for  eighty-five  days  unless  fine  and  costs  were 
sooner  paid.  The  only  ground  relied  on  was  that  in  default  of 
payment  of  the  fine  and  costs  forthwith,  the  conviction  should 
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1897.       h^xe  adjudged  the  fine  and  costs  to  be  levied  by  distress,  and 
CA880W*     ^^^  ^*^*'  ^^  suflBcient  distress,  and  for  want  only,  could  the  im- 
prisonment be  adjudged. 

Heffina  v.  StUltvan  (1)  was  relied  upon  in  support  of  this 
contention.  No  doubt  this  case  has  been  approved  of  and  fol- 
lowed many  times  and  is  an  authority  for  and  fully  supports  the 
contention  made,  if  there  has  been  no  change  in  the  statute  since 
it  was  decided.  The  prosecution  rely  upon  s.  872  of  the  Criminal 
Code  of  Canada  as  having  altered  the  law  since  the  decision  in 
Heffina  v.  Sullivan^  so  that  the  magistrate  or  convicting  justice 
may  award  imprisonment  in  default  of  payment  of  a  penalty 
without  awarding  a  levying  by  distress. 

Section  872  enacts  that  '^ whenever  a  conviction  adjudges  a 
**  pecuniary  penalty  or  compensation  to  be  paid  .  .  .  whether 
**  the  Act  or  law  authorizing  such  conviction  •  •  .  does  or  does 
'^  not  provide  a  mode  of  levying  or  raising  the  penalty  ...  or 
^*  of  enforcing  the  payment  thereof,  the  Justice  by  his  convic- 
^''tion  .  •  •  after  adjudging  payment  of  such  penalty  •  •  . 
**  with  or  without  costs,  may  order  and  adjudge — 

"  (6.)  that  in  default  of  payment  of  the  said  penalty  .  .  . 
"  and  costs,  if  any,  forthwith  or  within  a  limited  time,  the  de- 
^'  fendant  be  imprisoned  in  the  common  gaol  or  other  prison  of 
*^  the  said  territorial  division  in  the  manner  and  for  the  time 
*^  mentioned  in  the  said  act  or  law,  or  for  any  period  not  exceed- 
*4ng  three  months,  if  the  act  or  law  authorizing  the  conviction 
*S  .  .  does  not  specify  imprisonment,  or  does  not  specify  any 
**  term  of  imprisonment,  unless  the  said  sums  with  the  like  costs 
*'and  expenses  are  sooner  paid." 

I  think  this  provision  alters  the  law,  and  under  it  the  convict- 
ing Justice  was  fully  empowered  to  make  the  adjudication  he 
did,  and  that  the  conviction  is  good  in  form. 


The  order  nisi  should  be  discharged. 


Order  discharged. 


(1)  24  N.  B.  149. 
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Ex  PAETB  WHITE.  1»7. 


November  12. 


Ccmada  Temperance  Act  (B,  S.  C,  c.  106),  Criminal  Code,  s.  84^, 
sttb-ss.  3  and  6  —  Information  brfore  one  Justice, 

Where  a  prosecution  is  brought  before  two  justices  under  the  Canada  Temper- 
ance Act,  the  information  must  be  laid  before  two  justices,  the  Criminal 
Code,  s.  842,  not  having  altered  the  law  under  which  Ex  parte  Sprague  (1) 
was  decided. 

November  4, 1897.  W.  Wilson  shewed  cause  against  an  order 
nm  for  certiorari^  granted  by  Mr.  Justice  Van  Wart,  to  remove  a 
conviction  for  selling  liquor  contrary  to  the  provisions  of  the 
second  part  of  the  Canada  Temperance  Act.  The  grounds 
appear  in  the  judgment  of  the  Court. 

MeCready  supported  the  order. 

Cur,  adv.  mdt. 


The  judgment  of  the  Court  was  now  delivered  by 

VanWabt  J.  The  applicant  seeks  to  remove  into  this 
Court,  by  certiorari^  a  conviction  made  against  him  by  and  before 
two  Justices  of  the  Peace  for  York  County,  for  a  violation  of 
the  second  part  of  the  Canada  Temperance  Act,  with  a  view  to 
having  the  conviction  quashed. 

The  ground  of  the  application  is  that  the  information  was 
laid  before  one  justice. 

It  was  asserted  on  the  argument  and  contended  that  sub- 
sections 8  and  6  of  section  842  of  the  Criminal  Code  have  so 
altered  the  law  that  the  decision  in  Ex  parte  Sprague  (1)  is  no 
longer  applicable.  An  examination,  however,  discloses  that 
sub-section  8  is  a  verbatim  re-enactment  of  section  6  of  chapter 
178  of  the  Revised  Statutes  of  Canada,  and  sub-section  6  a 


(1)  31  N.  B.  236. 
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.  verbatim  re-enactment  of  section  9  of  the  same  chapter,  both 
of  which  sections  were  in  force  when  Hx  parte  Sprague  was 
decided. 

This  case  is,  therefore,  exactly  in  point,  and  must  prevail,  and 
the  rule  in  consequence  should  be  made  absolute. 

It  seems  strange  that  counsel  should  positively  assert  that  a 
change  had  been  made  in  the  law,  when  none,  in  fact,  had  been 
made,  unless  this  was  done  to  deceive  the  Court,  or  from  a 
willingness  to  assert  something  of  which  he  had  no  knowledge, 
taking  chances  as  to  its  being  correct. 


Rvle  absolute. 


i»7.        SMITH,  Appellant,  and  THE  SAINT  JOHN  CITY  RAILWAY 


December  B. 


COMPANY,  Respondent. 


THE   CONSOLIDATED    ELECTRIC    COMPANY,   Appellanm, 

AND  THE  ATLANTIC  TRUSTS  COMPANY,  bt  al.. 

Respondents. 

THE   CONSOLIDATED    ELECTRIC    COMPANY,    Appellantb, 
AND  PRATT  BT  al.,  Respondents. 

Equity  appeal  —  Practice  —  Cotuolidaiian  of  Suits  —  Costs^  how  taxed 
—  Stenographer's  notes,  Judge's  statement  contra  —  Which  prevails. 

In  Equity  proceedings,  where  there  are  eeveral  suite  and  they  have  been  carried 

on  as  one  proceeding,  and  the  Judge  in  Equity  so  declared,  although  no 

formal  order  of  consolidation  was  made  or  taken  out : 
Held,  per  Tuck  C.J.  and  Landbt  J.,  VakWabt  J.  dissenting,  that  the  suits 

must  be  considered  as  consolidated,  and  that  the  order  of  the  Equity  Judge 

giving  but  one  set  of  costs  for  all  the  suits,  was  right. 
Per  Landbt  J. :  That  the  Judge's  statement  of  what  took  place  at  the  hearing 

must  prevail  over  the  stenographer's  notes. 
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Decision  of  Hanington  J.  affirmed.  ^^' 

Thx 

Affirmed:  28  Can.  S.  C.  R.  608.  ^SJ^^^o" 


This  was  an  appeal  from  the  following  judgment  of  Mr. 
Justice  Hanington,  sitting  in  Equity,  delivered  December  28, 
1896: 

This  is  an  application  by  the  Imperial  Trusts  Company,  trustee  for 
the  bondholders  of  the  Consolidated  Electric  Company,  Limited,  for 
an  order  respecting  the  amount  to  be  paid  the  trustees  of  the  different 
companies  for  bondholders,  and  directing  the  taxation  of  the  parties' 
costs  allowed  under  an  order  made  by  me  in  September,  1894. 

By  that  order  I  directed  some  fifteen  counsel  and  solicitors  who 
represented  different  interests  to  be  paid  certain  sums  then  fixed  by 
me  in  full,  and  also  directed  that  the  costs  of  the  solicitors  in  the 
general  suits  and  proceedings,  viz. :  Attomey-Ceneral  Blair,  Mr.  McLeod, 
Mr.  Pugsley,  Mr.  Hanington,  Mr.  Palmer  and  Mr.  Belyea,  be  taxed, 
and  after  such  taxation  I  would  give  further  direction.  The 
amounts  so  then  fixed  by  me  were  paid  by  the  Receiver-Ceneral  to  the 
respective  counsel  and  solicitors,  and  no  question  now  arises  as  to 
them.  A  short  time  before  October  13  in  the  same  year,  the  Attorney- 
General  made  an  application  to  me,  which  I  heard  on  that  day,  when 
he  stated  that  the  clerk  was  proceeding  to  tax  the  costs  of  some  of  the 
parties  under  my  order,  and  it  was  being  done  on  the  principle  of 
allowing  separate  costs  in  all  the  separate  causes,  substantially  by 
triplicate  bills,  and  complained  of  their  being  taxed  on  that  principle, 
or  on  the  basis  that  they  were  parties  to  all  the  suits  and  of  the 
amount  of  such  bills,  reaching,  as  he  said,  from  $1,200  to  $1,800,  and 
asked  for  directions.  I  then  stated  that  the  reason  I  made  the  order 
as  I  had  was  that^  after  consultation  with  the  late  Judge  in  Equity,  I 
intended  that  the  costs  should  be  taxed  on  the  basis  of  the  causes  and 
proceedings  all  having  been  consolidated  by  the  late  Judge  in  Equity, 
in  or  about  October,  1893,  which  had  been  returned  to  me  as  a  fact 
by  the  stenographic  reporter  of  the  Court  when  I  came  into  the  cases, 
and  I  had  acted  on  that  representation  all  through,  and  I  intended 
the  solicitors  to  be  allowed  their  costs  for  the  work  actually  done  and 
reasonably  necessary  on  the  basis  of  such  consolidation  having  taken 
place,  and  I  never  intended  to  allow  triplicate  bills  to  be  taxed,  and 
stated  that  the  solicitors'  bills  should  be  taxed  on  the  basis  of  the 
cases  being  consolidated  and  for  work  actually  done,  which  would 


COMPAXT 
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^*^-        appear  by  the  papers  and  files  of  the  Court.     Mr.  Pugsley,  as  plaintiff's 
^^^        solicitor  in  one  of  the  suits,  and  the  defendant's  in  others,  also  claimed 

COKSOLIDATEO 

elkctbic     that  costs  should  only  be  allowed  for  services  actually  performed,  and 
coMPAMY     Qjjjj  Qjjg  ggj^  ^£  ^5^^^  should  be  allowed.     I  at  the  same  time  stated  I 

CA8E0. 

would  see  the  bills  of  costs  after  the  clerk  had  gone  through  them 
and  made  his  allowances,  and  then  deal  with  them.  After  some  time 
the  several  bills  of  costs  as  passed  on  by  the  deputy  clerk,  as  I  was 
informed,  were  handed  to  me  and  application  made  tx)  me  for  counsel 
fees  in  addition  thereto,  by  which  bills  it  appeared  that^  without 
counsel  fees,  the  clerk  allowed  as  follows : 

Mr.  Blair,   $1,727  50 

Mr.  Pugsley, 1,969  88 

Mr.  Hanington, 800  04 

Mr.  McLeod, 900  64 

Mr.  Palmer, 1,000  53 

Mr.  Belyea, ! 446  36 

Mr.  Trueman, 746  82 

Being  astonished  at  these  amounts,  I  carefully  examined  each  bill, 
and  found  that  they  were  taxed,  as  I  considered,  directly  contrary  to 
the  principle  of  the  cases  having  been  consolidated,  and  also  directly 
contrary  to  the  principles  I  had  on  the  Attorney-Generars  application 
announced  as  those  that  should  govern :  not  only  were  they  allowed, 
as  though  no  consolidation  had  ever  taken  place,  but  that  the  whole 
thing  had  been  done  substantially  by  consent.  I  was  compelled  to 
that  opinion,  when  I  saw  in  some  places  as  many  as  eighty  attendances 
at  three  dollars  each,  and  many  of  them  were  five  dollars  additional, 
as  counsel's  attendance  allowed,  when  by  no  possibility,  so  far  as  my 
knowledge  and  experience  go,  would  the  law  allow  one-quarter  of  them 
to  be  taxed,  and  very  many  more  items  of  large  amounts  were  as 
erroneously  allowed.  For  this  taxation,  if  the  parties  appeared  and 
consented,  I  do  not  say  the  clerk  is  responsible.  I  therefore,  after 
some  consultation  with  some  of  my  brethren  on  the  Bench,  decided  to 
fix  and  allow  a  sum  in  gross  for  the  costs  and  counsel  fees  to  be  taken 
out  of  the  fund  by  these  solicitors,  as  I  had  done  with  a  majority  of 
the  counsel  and  solicitors  in  the  original  order,  of  which  I  have  before 
spoken.  This  was  a  frequent  practice  under  the  administration  of 
the  late  Judge  in  Equity,  and  those  preceding  him  in  the  administra- 
tion of  equity  in  this  Province,  and  I  accordingly,  by  an  order  dated 
February  27,  A.D.  1895,  allowed  and  directed  them  to  be  paid  in  full, 
as  follows : 
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Attorney-General  Blair, $1,400  00 

Mr.  Pugsley 1,400  00 

Mr.  McLeod, 1,000  00 

Mr.  Hanington, 1,000  00 

Mr.  Palmer, 1,000  00 

Mr.  Tnieman, 400  00 

Mr.  Belyea,  less  $200  mentioned  in  my  order  of 

September  2,  paid  on  September  12, 400  00 

By  the  same  order,  I  directed  other  amounts  to  be  paid  certain 
parties,  and  the  net  balance  of  the  fund  in  the  Reoeiver-Cbneral's 
hands  to  be  paid  over,  agreeably  to  the  provisions  of  an  order  made 
by  me  (with  the  consent  of  the  counsel  for  all  parties)  in  June  previous, 
namely :  55  per  cent,  thereof  to  the  holders  of  the  Saint  John  City 
Railway  Ck>mpany  bonds ;  20  per  cent,  thereof  to  the  holders  of  the 
New  BrunsMrick  Railway  Company  bonds,  and  25  per  cent,  thereof  to 
the  holders  of  the  bonds  of  the  Consolidated  Electric  Company,  Limited, 
deducting  therefrom,  respectively,  such  sum,  if  any,  as  may  already 
have  been  paid  to  the  bondholders,  respectively,  or  the  trustees  repre- 
senting them,  or  any  of  them,  or  their  solicitors,  or  counsel  on  account. 
The  order  contained  some  other  provisions  as  to  the  $26,000  and 
$6,000  bonds  not  being  affected  by  certain  liens.  The  decree  also 
contained  a  provision,  that  if  the  amount  coming  to  the  bondholders, 
respectively,  was  by  law  vested  in  the  trustees,  the  money  was  to  be 
paid  to  them,  or  whoever  had  the  title  to  receive  the  same.  Under 
this  judgment,  it  appears  by  the  petitions  now  presented  to  me,  and 
Reoeiver-Generars  accounts  annexed,  and  statements  made  before  me 
at  the  hearing,  that  all  the  parties,  except  Mr.  Blair  and  Mr.  Pugsley, 
have  drawn  from  the  Receiver-General  the  amounts  I  allowed  them 
for  costs,  and  Messrs.  Blair  and  Pugsley  have,  by  warrant  or  cheque 
payable  to  their  clients,  trustees,  or  otherwise,  on  or  about  April  1, 
AD.  1896,  drawn  out  of  the  treasury  as  follows  : 

Mr.  Pugsley, $46,082  55 

Mr.  Blair, ^ 15,360  85 

Mr.  Blair,  for  Mr.  Pratt,  the  plaintiff  in  one  of  the  consolidated 
suits,  served  a  notice  of  appeal,  dated  March  9,  A.D.  1895,  against 
the  order  I  had  so  made  on  February  27  for  the  distributipn  of  the 
money  and  payment  of  costs,  and  Mr.  Pugsley,  for  the  Consolidated 
Electric  Company,  gave  a  like  notice,  dated  September  23,  A.D.  1895. 
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^^'  The  appeals  were  afterwards  argued  and  judgment  given  in  Trinity 

The         Term  last  (1),  whereby  the  appeal  was  allowed,  the  judgment  on  appeal 

EuBCTBio     directing  as  follows  :    "  That  it  be  referred  back  to  His  Honor  to  deal 

Ck>MPAXY     «  ^^1j  applications  upon  which  the  said  order  of  February  27,  1895, 

"  was  made,  as  if  such  order  had  not  been  made,  and  for  His  Honor 

"  to  give  directions  to  the  clerk  as  to  the  taxation  of  costs,  the  clerk 

"  to  tax  no  costs  in  the  suits  until  directed  by  His  Honor."     As  I 

read  the  judgment  of  the  Supreme  Court,  delivered  by  His  Honor 

Mr.  Justice  Landry,  the  principal  objection  to  my  order  made  on  the 

argument  of  the  appeal,  and  the  only  one  dealt  with  by  the  judgment 

on  appeal,  was  that  I  had  no  power  to  tax  or  decree  a  lump  sum  for 

the  solicitors ;  that  under  the  latest  Equity  Act  it  is  provided  that 

when  costs  are  allowed  they  shall  be  taxed  by  the  clerk. 

No  appeal  was  taken  from  my  order  of  September,  1894,  which 
allowed  the  costs  now  in  question  to  the  parties,  and  no  motion  is 
made  to  rescind  that  order,  and  therefore  I  am  compelled  to  deal  with 
the  question  of  costs  on  its  basis,  and  I  shall  do  so  upon  the  view  I 
then  entertained,  which  I  expressed  when  the  matter  was  brought 
before  me  by  the  Attomey-Oeneral,  protesting,  as  he  then  was,  against 
allowing  treble  fees,  etc.  These  cases  were  commenced  in  1893,  and 
were  on  several  occasions  up  for  hearing  before  the  late  Judge  in 
Equity.  On  his  resignation,  on  request  of  the  parties  I  went  on  with 
the  causes,  and  also  the  hearings  for  liens,  etc.,  made  against  the 
company's  property. 

As  I  had  not  been  informed  of  the  facts  or  questions  involved,  or 
how  far  the  proceedings  had  gone,  before  taking  any  action  I  went  to 
Saint  John,  and  was  there  attended  by  Mr.  Fry,  the  stenographic 
reporter,  who  had  taken  the  minutes  of  the  proceedings  before  the 
Judge  in  Equity,  and  at  my  request  he,  from  his  notes,  stated  to  me 
the  days  of  every  hearing  or  application  in  the  suits  and  proceedings 
before  the  Judge:  who  were  present  and  representing  parties,  and 
what  had  taken  place  each  day  or  time  thereof. 

I  then  took  down  from  him,  as  he  read  or  stated  to  me,  a  memoran- 
dum thereof,  which  I  yet  have,  and  I  then  entered  thereon,  as  told  to 
me  from  his  notes,  that  on  October  13,  A.D.  1893,  all  the  suits, 
including  the  Pratt  suit,  being  then,  as  he  said,  before  the  Court,  as 
follows  :  "  Motion  for  hearing  and  causes  set  down  for  consolidation 
<'  (he  said  present) :  Attomey-Oeneral,  Palmer,   Hanington,  Coster. 


(1)  Ante,  35. 
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"  Summons  issued,  returnable  October  23,  to  all  parties  to  come,"  etc.,         ^^^' 
and  from  the  minutes  of  October  23  he  read  me  a  statement  of        ^™ 
the  counsel  present.     My  memorandum  continues :    "  The  matter  of     elsctaic 
"liquidation,  and  application  to  be  allowed  to  come  in  and  defend.     Compact 
"  Hearing  all  day.    Affidavits.    Arguments.    Adjourned  to  October  25. 
'*  October  25  :  All  parties  present.     Hearing  all  day.     As  to  liquida- 
"  tion,  etc.     26th  :  All  parties  pi'esent  till  noon ;  order  of  consolidation 
'*  made  of  all  suits  and  proceedings.     Notice  for  October  28.     Hearing. 
''All  present     Affidavits,"  etc.     These  facts  and  memorandum  are 
entirely  confirmed  to  me  by  Mr.  Fry  on  reference  made  by  him  to  his 
notes  very  recently.     I,  therefore,  from  the  official  records,  had  the 
best  authority,  as  I  thought^  for  acting  as  I  have,  all  through,  on  the 
basis  of  the  suits  having  been  consolidated.     Besides  this,  in  the  many 
hearings  before  me,  the  causes  were  spoken  of  by  counsel  and  treated 
as  "^  conaolidated  suits"  and  not  as  "suits  of  the  Consolidated 
Company,"  as  Mr.  Pugsley  ingeniously  put  it,  at  one  time  before  me, 
since  the  question  of  costs  arose. 

I  also  find  that  the  order  of  sale  by  the  late  Judge  in  Equity,  in 
January,  1894,  was  made  on  the  basis,  as  I  understand  it,  of  the  suits 
having  been  consolidated.  Mr.  Pugsley,  on  the  present  hearing,  while 
he  asked  me  to  confirm  my  order,  as  to  the  proportionate  distribution 
of  the  balance  of  the  funds,  vrished  me  to  strike  out  of  my  order  the 
statement  that  the  suits  were  consolidated,  and  stated  there  never 
was  an  application  to  consolidate  the  suits,  nor  ever  any  order  made 
so  to  do. 

I  cannot  read  stenography,  and  there  is  no  need,  I  presume,  but  I 
did  as  I  mention  get  Mr.  Fry's  report  of  what  had  taken  place,  and 
was  and  am  informed  from  the  records  of  the  Court,  that  the  suits  and 
proceedings  were  and  are  all  ordered  to  be  and  are  consolidated,  and 
the  fact  that  the  order  was  never  taken  out,  if  it  never  was,  is  no  proof 
that  it  was  not  made.  I  find  and  determine  that  it  was  made  and 
acted  on,  and  is  in  force.  Several  orders  I  made  were  not  taken  out, 
but  were  acted  on  and  are  as  valid  as  if  they  were  taken  out. 
Mr.  Pugsley,  I  assume,  has  forgotten,  or  has  not  made  full  inquiries 
on  the  subject.  I  have  referred  to  this  at  some  length,  as  the  Court 
has  decreed  that  I  shall  give  directions  to  the  clerk  as  to  taxation  of 
costs,  which  I  now  proceed  to  do. 

I  think  the  taxation  of  costs  should  be  governed  by  the  fact  and  the 
costs  taxed  on  the  basis  that  all  the  suits  and  proceedings  were  con- 
solidated on  October  29,  A.D.  1893,  since  which  time  such  suits  and 
proceedings  are  to  be  dealt  with,  so  far  as  taxation  of  costs  go,  as  one, 
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^^^'         and  on  the  principles  that  govern  when  causes  are  consolidated,  and 
'^^'        that  the  clerk  shall   tax  only  for  services   actually  performed  and 

0OK8OLIDATBD  "^  "^      ^ 

blectbic     reasonably  necessary  under  the  practice. 

^*I«M^  As  many  of  the  applications  and  hearings  before  me  were  withont 
any  formal  summons  or  notice  being  given  by  or  to  anyone,  Mr.  Fry, 
or  some  officer  of  the  Court,  having  let  the  counsel  know  the  time  the 
same  would  be  on,  such  having  been  understood  as  all  that  was 
necessary,  I  think  no  costs  should  be  allowed  for  summons  in  any  such 
cases,  unless  actually  taken  out. 

In  some  instances  too,  when  it  was  stated  to  me  that  the  Legislative 
or  other  duties  prevented  some  counsel  attending,  I  waited  their  con- 
venience, or  adjourned,  if  required.  In  some  few  instances,  I  directed 
summons  to  issue  for  the  hearing  of  some  special  matter.  In  such 
cases  the  solicitor  will  be  entitled  to  be  paid  for  the  summons  and  such 
services  as  were  actually  made.  The  papers  on  file  and  actually  made 
and  used  at  the  time,  will  show  what  was  done.  This  is  in  substance 
what  I  stated  should  be  done  when  the  matter  was  brought  before  me 
by  the  Attorney-General,  and  was,  I  think,  quite  well  understood,  but 
disregarded  when  the  parties  came  befoi^  the  clerk.  I  then  had  no 
desire,  and  have  none  now,  to  see  solicitors  not  fairly  paid,  but  I  felt 
it  to  be  my  duty  as  responsible  for  the  fair  administration  of  justice, 
not  to  sanction  such  bills  of  costs  as  were  then  sought  to  be  paid  oat 
of  the  trust  funds  by  my  order.  While  attorneys  and  solicitors  are 
entitled  to  fair  remuneration  for  their  work,  the  bondholders,  I  think, 
have  a  right  to  expect  the  Court  to  see  that  they  are  not  extravagantly 
paid  for  work  they  never  did.  The  costs  will  be  taxed  on  the  basis  I 
above  stated.  Those  of  the  parties  aforesaid,  whose  costs  were  to  be 
taxed  and  who  now  desire  to  have  them  taxed,  will  proceed  with  the 
taxation  thei-eof  within  twenty  days  after  service  of  the  decree  under 
this  order,  notice  or  appointment  of  such  taxation,  and  copies  of  the 
costs  to  be  served  on  the  solicitor  for  the  Imperial  Trusts  Company 
now  acting  herein  :  or,  such  solicitor  can  serve  an  appointment  for  the 
taxation.  Mr.  Stockton  for  the  Imperial  Trusts  Company,  to  whom 
Mr.  Blair  has  recently  paid  over  the  money  in  his  hands,  asked  me  to 
make  the  order  for  the  proportion  to  be  paid  to  the  respective  stock- 
holders the  same  in  terms,  as  before,  but  to  direct  that  of  the 
$33,793.81  and  of  the  $12,288.68  paid  over  to  Mr.  Smith,  and  the 
Atlantic  Trust  Company,  by  the  Receiver-Ceneral  respectively,  there 
be  paid  to  the  Imperial  Trusts  Company  199-225th  parts  of  the  first 
named  sum,  as  the  Consolidated  Railway  Company  took  up  that  pro. 
portion  of  the  bonds  of  the  Saint  John  City  Railway  Company,  for 
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which  Mr.  Smith  was  Trustee,  and  that  proportion  should  go  to  the        ^^' 
Imperial  Trusts  Company,  to  whom  all  the  assets  of  the  Consolidated        ^^' 
Company  were  mortgaged :  and  in  the  same  way,  that  94-1 00th  parts     elsctric 
of  the  112,288.68  should  go  to  the  Imperial  Trusts  Company,  as  the     compakt 
latter  omipany  took  up  and  hold  that  proportion  of  the  bonds  of  the 
New  Brunswick   Railway  Company,  of  which   the   Atlantic  Trust 
Company  is  trustee. 

It  may  be  that  such  a  contention  is  correct  on  the  merits,  but  I  do 
not  think  I  have  the  material  now  before  me  to  determine  it^  nor  do  I 
think  I  can  on  an  application  like  the  present 

It  seems  to  me  a  suit  would  be  necessary,  if  their  right  is  disputed, 
or  that  the  parties  should  not  have  agreed  by  their  counsel  that  the 
proportions  should  be  fixed  as  they  were  before  the  sale.  I  do  not 
now  just  see,  if  the  bondholders  of  the  Consolidated  Electric  Company, 
or  their  trustee  for  them,  are  entitled  to  the  $199,000  bonds  or 
$94,000  respectively,  why  they  cannot  get  payment  from  Mr.  Smith,  or 
the  Atlantic  Trust  Company  respectively,  but,  as  I  have  already  said 
I  cannot  make  an  order  for  their  so  being  paid  on  an  application  or 
facts  such  as  are  now  before  me,  especially  since  I,  in  June  1894,  made 
the  original  order  for  the  proportionate  payment  to  the  bondholders 
of  each  Company,  which  is  yet  in  full  force. 

I  understood  the  counsel  for  the  Imperial  Trusts  Company  as  sug- 
gesting that  I  should  make  some  order  for  distribution  by  them.  So 
&r  as  I  can  see  they  do  not  need  the  aid  of  an  order  or  directions  by 
me  as  to  what  they  are  to  do  with  any  monies  in  their  hands  as 
trustees:    the  terms  of  their  trust  will  determine  that. 

Mr.  Hasen  and  Mr.  Henderson,  for  ordinary  creditors  of  the  Con- 
solidated Electric  Company,  which  company  was,  it  appears,  and  is 
hopelessly  insolvent,  appear  and  object  to  my  making  any  order  for 
payment  of  about  $11,000  or  $13,000,  which  Mr.  Pugsley  admits  he 
has  in  his  hands,  of  the  monies  which  were  paid  as  aforesaid  by  the 
Receiver-General  on  or  by  some  cheque  or  warrant  in  favor  of 
Mr.  Smith,  trustee,  or  the  Atlantic  Trust  Company,  alike  trustee  for 
bondholders,  alleging  that  they  have  some  garnishee  orders  against  the 
money  so  in  Mr.  Pugsley's  hands. 

Mr.  Pugsley  made  a  statement  before  me,  admitting  that  he  received 
such  money,  because  he  was  solicitor  for  the  Consolidated  Railway 
Company,  but  did  not  admit  that  he  held  it  for  such  company, 
and  stated  that  it  was  part  of  the  money  paid  into  the  Reioeiver- 
General  by  the  referee  as  realized  from  the  sale  of  the  Consolidated 
Electric  Company's  property  as  foreclosed.     How  such  money  can  be- 
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18W»        long  to  the  Consolidated  Electric  Company,  and  be  liable  for  their 

^°'        general  indebtedness,  unless  it  was  afterwards  paid  by  the  aforesaid 
Consolidated  *  *^ 

Electbic     trustee  to  Mr.  Pugslej  for  such  Consolidated  Electric  Company  (which 

Ck>MPAinr     III,.  Pugsley  does  not  admit  and  which  I  understand  would  be  a  fraud 

by  the  trustee),  I  cannot  perceive,  but  I  am  not  now  in  a  position  to 

determine  as  to  that,  nor  is  this  the  time  or  occasion  for  so  doing,  and 

I  do  not  determine  it. 

It  remains  for  me  to  deal  with  the  net  balance  of  the  monies  realized 
from  the  sale  of  the  property  of  the  several  companies,  under  the  decree 
of  foreclosure  of  the  mortgages  set  out  in  the  several  suits.  It  seems 
to  me  difficult  to  deal  with  this  matter,  as,  after  the  money  in  the 
Receiver-Greneral's  hands  was  substantially  all  paid  out,  the  whole 
order  made  by  me  in  February,  A.D.  1895,  was  appealed  against  and 
set  aside.  The  order  being  cancelled  any  payments  under  it,  would 
now  seem  to  have  no  authority  to  justify  them.  Perhaps  the  decree 
on  appeal  might  on  application  to  the  appellate  Court  be  varied,  so  as 
to  let  that  part  of  the  order  stand  :  in  fact,  let  the  whole  decree,  ex- 
cept as  to  costs,  stand. 

However,  in  the  absence  of  any  such  variation,  except  as  to  the 
amount  of  costs  to  the  several  solicitors  aforesaid,  whose  costs  are  to 
be  taxed,  I  re-affirm  my  order  of  February  27,  1895,  and  make  a  new 
order  in  the  same  terms  as  to  the  distribution  at  the  rate  of  fifty-five 
per  cent.,  twenty  per  cent,  and  twenty-five  per  cent,  respectively  to  the 
bondholders  of  the  respective  companies,  or  their  trustees,  or  those 
who  have  the  title  to  receive  the  same,  deducting  therefrom  respec- 
tively such  sums  as  have  been  already  paid  to  the  said  bondholders 
respectively,  or  the  trustee  or  trustees  representing  them,  or  their 
solicitor  or  counsel  on  account.  When  I  mention  solicitor  here,  or 
counsel,  it  is  as  to  such  sums  as  were  paid  before  my  order  of 
February  27,  A.D.  1895,  as  I  refused  on  special  application  made  to 
me  after  that  order,  to  authorize  the  solicitor  as  such  to  draw  or  re- 
ceive the  corpus  of  the  funds  in  the  Receiver-General's  hands,  as,  by 
the  law  and  practice  here,  the  net  mortgage  money  should  be  paid  only 
to  the  principals  and  not  to  their  solicitors.  As  to  all  other  matters 
not  herein  specifically  dealt  with,  contained  in  the  decree  under  my 
judgment  of  February  27,  I  now  also  re-affirm  the  same  and,  so  far  as 
they  are  still  unexecuted,  I  do  now  re-order  the  matters  therein  con- 
tained in  the  same  terms  as  therein  expressed. 

Let  the  costs  of  those  desiring  it  as  aforesaid  be  taxed  by  the  clerk 
and  presented  to  me  as  soon  as  reasonably  practicable,  and  I  will  give 
further  directions. 
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If  I  have  overlooked  any  matter  necessary  to  be  dealt  with,  counsel        ^^^' 

will  bring  it  to  my  attention  and  I  will  deal  with  it.  ^      '^^^^ 

Let  any  money  in  the  hands  of  the   Receiver  be  paid  mto  the     electric 

Receiver-General  at  once,  and  I  reserve  further  direction.  Company 

'  Cases. 


Landry  J. 


November  16, 1897.  W.  Pug%ley  Q.C.  supported  the  appeals, 
A.  A.  Stockton  Q.C.  ^nd  TiUetf  for  the  Imperial  Trusts  Company. 

C.  A.  Palmer  Q.O.  for  Third  National  Bank  of  Philadelphia. 

Our.  adv.  vuU. 

The  following  judgments  were  now  delivered : 

Landry  J.  The  Imperial  Trusts  Company  of  Canada  by 
petition  to  His  Honor  Mr.  Justice  Hanington,  sitting  in  Equity, 
represented  among  other  things  that  the  sum  of  915,360.85  had 
been  paid  over  to  them  out  of  funds  deposited  with  the  Receiver- 
General  to  the  credit  of  these  suits,  and  prayed  by  such  petition, 
inter  atioy  that  directions  be  given  them  as  to  the  distribution 
of  that  money.  In  his  order  or  decree  on  this  petition  the 
learned  Judge  declared  that  these  suits,  by  order  of  the  Court 
in  Equity,  on  the  twenty-sixth  day  of  October,  A.D.  1898,  had 
been  consolidated,  and  directed  that  all  costs  in  connection  with 
the  same  be  taxed  on  the  basis  of  such  consolidation,  ordering  at 
the  same  time  that  copies  or  appointments  of  taxation  be  served 
on  the  solicitor  for  the  petitioners.  From  this  decree  "  The  Con- 
solidated Electric  Company  (Limited)"  and  Fred.  H.  Smith 
appealed. 

Two  grounds  of  appeal  were  given,  substantially  as  follows: 
error  in  the  learned  Judge  in  declaring  the  suits  consolidated; 
and  error  in  directing  that  notice  of  taxation  be  served  on  the 
petitioners.  The  latter  ground  appears  to  me  to  be  of  little  im- 
portance, prejudicing  no  interest  that  I  can  see,  and  may  be 
dismissed  without  further  comment. 

The  other  ground  is  more  di£5cult  of  solution.  To  decide  it 
a  confused  question  of  fact  must  be  pronounced  upon.    A  very 
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1897.       voluminous  printed  case  was  presented  on  appeal;  the  Court 
coKs^DATKD^*^  ^^^  *^®  advantage  of  hearing  counsel  with  a  brief  against 
electsic    the  appeal,  and  the  arrangement  of  the  printed  case  appears  to 
^ABBsT    ™®  ^  ^®  "^^®*  unmethodical  and  confusing.    As  voluminous  as 
j^i^^j^    the  case  was,  there  appeared  nevertheless  to  be  absent  from  its 
pages  details  and  records  quite  important  for  the  proper  under- 
standing of  all  the  facts  required  to  be  examined  to  solve  this 
one  question. 

There  arose  out  of  these  three  suits  almost  endless  side  issues. 
Upwards  of  twenty  counsel  appear  to  have  been  engaged  aud 
paid  costs  out  of  the  general  fund  in  amounts  aggregating  more 
than  910,000.     These  payments  were  made  by  fiats  or  orders  of 
*  the  learned  Judge  on  the  Receiver-General ;  and,  I  think  it  a 

fair  inference  to  draw  when  I  say,  by  consent  of  all  counsel  con- 
cerned. It  seems  also  correct  to  conclude  that  the  services  of 
.  all  these  counsel  were,  by  all  interests  concerned,  considered  of 
value  for  the  proper  protection  of  the  general  fund,  inasmuch 
as  no  serious  objection  on  the  part  of  any  counsel  appears  to 
have  been  made  either  as  to  the  amount,  or  as  to  the  fund  out 
of  which  they  should  be  paid.  Whatever  may  be  thought  by 
the  Appellate  Court  of  the  necessity  of  incurring  such  costs,  of 
the  propriety  of  having  them  paid  before  a  final  determination 
of  the  matters  involved,  of  making  them  a  charge  on  the  general 
fund,  of  their  correctness  or  want  of  correctness  as  to  amounts, 
are  not  questions  for  decision  in  this  appeal.  I  refer  to  these 
facts  to  emphasize  the  point  that  out  of  this  litigation  arose, 
rightly  or  wrongly,  very  numerous  questions  which^  if  grouped 
together  or  considered  as  consolidated,  would  have,  in  my 
opinion,  shortened  very  materially  the  proceedings,  prevented 
almost  endless  confusion,  and  curtailed  very  largely  the  expenses. 
I  believe  this  to  have  been  the  opinion  of  the  learned  Judge  in 
Equity  —  Mr.  Justice  Palmer  —  before  whom  the  proceedings 
began  and  largely  developed;  and  that  he  always  intended  that 
the  suits  should  be  treated  as  consolidated.  Much  can  be  found 
in  the  case  also  on  which  to  base  an  opinion  that  some  of  the 
counsel  so  understood  the  Court. 

On  October  18,  1898  (page  72  of  the  printed  case)  the  late 
Judge  in  Equity — Mr.  Justice  Palmer — is  reported  to  have  said: 
**  I  shall  not  take  up  these  matters  piece-meal :   they  must  be 
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"  considered  together,  and  a  summons  had  better  be  taken  out       ^^' 
"at  once  returnable  in,  say,  ten  days,  for  I  am  too  busy  to  d^coHBouDAT 
"  otherwise,  especially  when  they  all  appear  to  be  mixed  up,  one    electbio 
"  with  the  other,  and  it  is  virtually  for  the  same  property."  ^aI^T^ 

The  printed  case  does  not  clearly  show  that  any  summons     jj^^j^ 

was  taken  out  as  directed.    In  a  note  at  the  foot  of  the  first       

page  of  the  index  an  indefinite  reference  is  made  to  a  summons, 
which  reference  is  better  adapted  to  confuse  than  to  inform.  I 
wiU  speak  of  this  summons  further  on. 

Again  we  find,  on  page  75,  October  23,  the  learned  Judge 
urging  the  same  view :  "  If  these  matters  are  taken  all  together, 
"  not  a  piece  now  and  another  then,  would  it  not  be  better?" 

Again  further  on,  at  page  87,  on  the  same  day :  ^^I  do  not 
care  so  much  about  the  time,  as  I  intend  —  all  these  matters 
beiug  so  mixed  up  —  to  consider  them  all  together." 

Thus  we  see  the  Court  pressing  upon  the  counsel  engaged  the 
propriety  of  consolidation.  On  October  26,  1898,  page  91,  the 
Court  is  reported  to  have  given  positive  directions  in  the  matter 
iu  the  following  language :  ^^AU  consolidated  cases  and  matters 
"  to  be  hereafter  considered  together.  Mr.  Fry  to  notify  all 
"parties  of  this,  and  that  set  for  October  28."  The  heading  to 
this  declaration  or  order  is  as  follows : 

"Equity  Coubt, 

In  re  Consolidated  Electric  Company  Case, 
Liquidation,  etc." 

This  to  me  reads  as  including  the  three  suits,  and  all  matters 
arising  out  of  them.  It  was  contended  that  at  this  date  the 
Pratt  suit  had  not  been  commenced,  and  therefore  could  by  no 
possibility  be  consolidated  with  the  others.  True,  the  summons 
in  the  Pratt  suit  is  dated  November  10, 1893.  But  the  subject 
matter  of  the  Pratt  suit  was,  I  believe,  well  understood  before 
that,  and  had  been  mentioned  to  the  Court  as  early  as  October 
23, 1893.  Mr.  Fry  notes  on  page  63  that  the  Pratt  suit  matter, 
except  the  hearing  for  sale,  was  considered  in  connection  with 
the  Smith  suit. 

We  have  no  record  of  what  Mr.  Fry  did  in  response  to  this 
direction  to  notify  all  parties  for  October  28 ;  neither  have  we 
any  minutes  of  the  proceedings  of  the  Court  on  October  28. 
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1887. 


But  we  have  the  fact  recorded  that  when  this  positive  direction 

coKso^ATED  ^^  given  it  was  after  the  issuing  of  the  summons  and  in  open 

EuiCTBic     Court,  in  the  presence  of  the  principal  counsel  engaged  in  the 

^^^^     three  suits,  and  no  word  of  dissent  is  recorded. 

L^^5;^j         On  October  31,  at  the  monthly  sitting  of  the  Court,  when 

counsel  asked  for  a  further  hearing  of  the  Smith  case  the  Court 

said: 

^^As  I  have  before  stated,  I  will  not  take  up  these  cases  sepa- 
"  rately.  Let  them  all  stand  till  the  November  sittings.  All 
"  the  electric  cases  stand  for  further  consideration  to  November 
"  28, 1898."  On  November  28,  the  Court  is  again  occupied 
with  the  matter  and  the  record  kept  is  headed :  "Jn  re  Consoli- 
dated Electric  Company  Cases." 

It  will  be  noted  that  in  the  decree  appealed  from,  the  learned 
Judge  declares  that  on  October  26, 1898,  the  cases  were  con- 
solidated. The  litigation  continued  from  that  time  to  March 
10,  1894,  or  thereabouts,  before  the  Equity  Court,  with 
Mr.  Justice  Palmer  presiding;  and  in  no  part  of  the  proceedings 
from  October  26  to  March  10,  can  I  find  in  the  printed  case  any 
record  decreeing  a  consolidation.  If  that  declaration  cited  as 
having  been  made  on  October  26,  is  not  a  sufficient  order  or 
decree  of  consolidation  under  the  circumstances  of  this  case, 
nothing  can  be  found  thereafter  in  the  printed  case  so  to  con- 
solidate them.  The  matter  is  referred  to  again  by  the  Court. 
On  December  14,  page  66,  Mr.  Justice  Palmer  is  reported  to 
have  said :  "All  I  know  is  that  this  matter  is  causing  me  more 
*'  anxiety  than  anything  else,  and  these  numberless  applications, 
"  when  the  thing  can  be  done  once  aud  for  all  when  the  matters 
"  come  up  presently,  do  not  help  the  business  any,  and  I  want 
"  to  save  the  business  all  I  can,  and  that  is  why  I  said  they 
"  should  be  taken  up  at  one  time  all  together."  And  again  on 
January  6,  page  216 :  "  I  cannot  let  any  other  suit  go  on ;  the 
"  whole  thing  is  put  down  together,  and  I  know  it  is  improper 
"  to  let  proceedings  go  on  in  both  ways."  That  language  is 
quite  consistent  with  a  consolidation,  and,  it  seems  to  me,  is 
capable  of  being  used  as  confirming  it.  Yet  it  may  be,  and  on 
the  argument  was  used  as  evidence  of  no  consolidation. 

It  is  scarcely  necessary  to  cite  the  language  of  the  learned 
Judge,  Mr.  Justice  Hanington,  whose  order  is  appealed  from,  to 
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show  that  he,  from  his  first  presiding  over  the  hearings,  consi-       ^^' 

dered  that  the  cases  had  been  consolidated.    I  will  cite  a  few  .  ^.^^ 

sentences,  however,  to  make  it  clear  that  outside  of  what  I  have  elbgtbio 
quoted  as  showing  an  understanding,  if  not  a  positive  order,  ^^^^ 
that  the  cases  were  consolidated,  he  felt  justified  in  relying  on  jj^ij^j^j^ 
knowledge  obtained  from  the  late  Judge  in  Equity,  and  on  the 
report  of  the  official  stenographer,  to  base  his  conclusion  that 
such  a  consolidation  had  been  effected.  On  page  24  of  the  re- 
ported case  the  learned  Judge  is  reported  as  having  said :  '^  I 
^^  then  stated  that  the  reason  that  I  made  the  order  as  I  had  was 
*^  that  after  consultation  with  the  late  Judge  in  Equity,  I  in- 
*^  tended  that  the  costs  should  be  taxed  on  the  basis  of  the 
^causes  and  proceedings  all  having  been  consolidated  by  the 
"late  Judge  in  Equity  in  or  about  October,  1893,  which  had 
"  been  returned  to  me  as  a  fact  by  the  stenographic  reporter  of 
"  the  Court  when  I  came  into  the  cases,  and  I  had  acted  on  that 
"representation  all  through,  etc.''  Further  on,  pages  26  and  27, 
he  declares  that  before  he  entered  into  the  cases  he  consulted  the 
official  stenographer  as  to  what  had  taken  place,  and  that  he 
took  memoranda  as  the  reporter  read  from  his  notes.  One  of 
the  memoranda  made  is :  ^^  26  (meaning  October) :  All  parties 
"present  till  noon ;  order  of  consolidation  made  of  all  suits  and 
"proceedings;  notice  for  28th.'' 

On  October  18, 1894,  several  counsel,  without  summons,  ap- 
peared before  the  Judge  sitting  in  Equity  for  the  purpose  of 
obtaining  from  him  directions  as  to  the  principle  on  which  to 
tax  costs.  During  that  hearing  the  learned  Judge  stated 
several  times  that  the  suits  had  been  consolidated.  Some  of  the 
counsel  demurred  to  that  statement.  Yet  during  the  hearing 
the  then  Attorney-General  argued  as  though  some  order  had 
been  made  or  some  understanding  arrived  at  by  or  under  which 
costs  should  not  be  allowed  as  in  separate  suits.  He  objected  to 
triplicate  bills  of  costs.  The  counsel  for  the  appellants  here 
denied  then  the  existence  of  any  regular  order ;  other  counsel 
were  more  emphatic  than  he  in  declaring  that  no  consolidation 
had  ever  been  made,  but  no  one  explained  what  was  meant  or 
what  he  understood  by  the  order  recorded  on  October  26, 1898, 
hereinbefore  quoted.  Mr.  Fry  was  directed  to  notify  all  parties 
concerned  of  this  order.  Whether  he  did  or  not  is  not  made 
apparent  by  the  printed  case.  ^  , 
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^^'  The  Judge  in  Equity  advised  the  issuing  of  a  summons  for 

coKsouDATED  ^^^  puppose  of  considcrfng  all  matters  together,  he  urged  the 
electbic  propriety  of  it  several  times,  then  ordered  it  to  issue ;  the  record 
^ABEs7  ^y^  ^*  ^^  issued,  and  finally  the  Court,  on  October  26, 1893, 
La^d^j.  n^ade  the  order  quoted.  "  October  26  "  is  an  adjourned  hearing 
from  October  26,  which  was  an  adjournment  of  October  28,  the 
day  on  which  the  summons  was  returnable.  I  can  find  no  record 
of  any  argument  had  or  made  on  the  subject,  on  the  return  day 
of  the  summons.  After  what  was  done,  I  believe  the  Court  had 
the  authority  to  make  this  order,  though  perhaps  done  in  an 
informal  way;  no  one  objected  to  it  though  the  principal 
counsel  were  present  when  it  was  made.  At  any  rate  I  am  con- 
vinced the  Court  intended  to  make  such  an  order,  felt  justified 
in  making  it  in  this  apparently  informal  way,  as  so  many  other 
matters  in  the  same  cases  had  been  by  consent  of  counsel  dealt 
with  in  a  much  more  informal  way.  The  order  stands  there  as 
a  record  of  the  Court  in  Equity,  it  means  something,  and  no 
steps  were  taken  to  set  it  aside. 

There  is  another  phase  of  this  case  which,  I  believe,  requires 
more  than  a  passing  notice,  as  well  on  account  of  the  principle 
involved  as  because  of  its  corroboration  of  the  correctness  of 
the  conclusion  I  have  arrived  at.  After  the  late  Judge  in 
Equity  retired  from  the  Bench,  the  learned  Judge  whose  decree 
is  appealed  from  was  called  upon  to  preside  over  this  litigation. 
The  matters  had  then  been  in  progress  some  time,  and  numerous 
hearings  had  been  had ;  decrees  had  been  made  and  re-opened ; 
solicitor  after  solicitor  had  come  in,  by  petition  or  informally, 
with  the  consent  of  all,  to  represent  either  shareholders,  bond- 
holders, preferred  stockholders,  creditors,  or  other  interests,  and 
almost  endless  applications  had  been  made.  Before  entering 
into  the  cases  the  learned  Judge,  to  acquaint  himself  with  the 
facts,  consulted  the  stenographer's  notes.  From  these  notes,  as 
read  to  him  by  the  official  stenographer,  the  learned  Judge 
concluded  that  the  cases  had  been  consolidated.  He  affirms,  in 
his  judgment  of  December  28,  1896  (pages  26  and  27  of  the 
printed  case),  that  he  made,  from  the  statement  of  the  steno- 
grapher as  he  read  or  stated  it  to  him,  a  memorandum,  which 
he  gives  in  these  words :  ^^  Motion  for  hearing,  and  causes, 
"  set    down    for   consolidation ;    present :    Attorney-Greneral, 
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*'  Pugsley,    Palmer,    HaDington,    Coster.      Summons    issued,       ^^' 
"returnable  October  28,  to  all  parties  to  come.*'     In  sc*'tli°?fjoire^roATED 
the  case  to  be  printed  on  appeal  the  learned  Judge  ordered  all    electbio 
the  proceedings  of  October  18, 1898,  to  be  put  in,  as  also  the    ^^^ 
proceedings  of  October  28,  26  and  26.     We  turn  to  page  71  of    iJ^^j^ 
the  case  for  the  minutes  of  what  took  place  on  October  18,  and 
I  fail  to  find  there  such  a  record  as  would  fully  verify  the 
memorandum  of  the  learned  Judge.    The  stenographer  reports 
as  being  present  the  names  of  but  two  of  the  five  counsel  whose 
names  are  given  by  the  Judge ;  he  makes  no  mention  whatever 
of  the  word  ^^  consolidated,"  nor  does  he  say  anything  about 
the  causes  being  set  down  for  any  purpose,  nor  of  a  summons 
being  issued,  returnable  on  October  23,  calling  on  all  parties  to 
come*     Looking,  therefore,  at  the  learned  Judge's  memorandum, 
and  at  the  report  of  the  proceedings  of  October  18,  as  printed 
on  pages  71  and  72,  one  must  necessarily  conclude  that  they  do 
not  agree.     And  here  I  think  a  very  serious  question  arises,  and 
one,  perhaps,  that  must  be  settled  by  future  legislation,  or  by  a 
decision  of  the  Court.     The  official  stenographer  is  sworn  to 
correctly  transcribe  and  report,  etc.     A  Judge  is,  I  believe, 
equally  bound,  in  conscience  and  under  oath,  to  correctly  state 
facts  as  he  knows  them,  in  his  judgments.    If  the  case  turned 
on  what  took  place  on  October  13,  1893,  whose  statement  of 
facts  should  the  appellate  Court  accept  —  that  of  the  stenogra- 
pher or  that  of  the  learned  Judge  ?    I  have  no  hesitation  in 
stating  that  I  believe  the  administration  of  justice  would  be 
better  served  by  accepting  the  statement  of  the  Judge  when, 
at  any  rate,  he  is  in  a  position  to  speak  of  his  personal  knowledge. 
Here,  however,  the  case  presents  itself  a  little  differently.     The 
learned  Judge  is  speaking  of  facts  as  communicated  to  him  by 
the  stenographer.     Under  such  circumstances  it  might  not  be 
too  violent  a  presumption  to  say  that  the  learned  Judge  may 
have  misunderstood  what  was  read  or  reported  to  him  when  he 
made  his  memorandum.     In  this  case,  that  record  does  not 
stand  alone,  and  we  have  aliunde  additional  proof  of  the  cor- 
rectness of  the  Judge's  version.     On  page  27  of  the  case  the 
learned  Judge,  speaking  of  the  matter  of  his  memorandum, 
says  :     **  These  facts  and  memorandum  are  entirely  confirmed 
to  me  bj  Mr.  Fry  on  reference  made  by  him  to  his  notes  very 
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^^'       recently/'     It  will  be  remembered  that  the  notes  of  Mr.  Fry 
coKso^ATED  ^®^®  consulted  and  the  memorandum  made  in  March,  1894,  and 
EuECTBio    this  declaration  of  a  recent  confirmation  of  the  correctness  of 
^aIm!^    them  was  on  December   28,  1896,  nearly  three  years  after. 
taThT^.t      Outside  altogether  of  my  strong  opinion  that  when  a  Judge  of 
this  Court,  being  in  a  position  to  know  certain  facts,  makes  a 
statement  of  such  facts  contrary  to  the  report  of  the  same  facts 
by  an  official  stenographer,  the  Court  should  accept  the  version 
of  the  Judge,  and  the  Court  need  not  go  beyond  the  statements 
so  made  to  look  for  corroboration,  I  will  point  out  that  in  this 
case  I  can  find  aliunde  evidence  sufficient  to  support  the  judg- 
ment appealed  from.     And  here  it  may  be  all  the  more  necessary 
to  refer  to  some  of  the  evidence  corroborative  of  the  learned 
Judge's  statement,  inasmuch  as  the  facts  of  which  he  speaks 
were  communicated  to  him  by  the  official  stenographer,  and 
were  not  stated  by  him  as  of  his  own  knowledge. 

I  believe  that  a  strict  analysis  of  the  stenographer's  report 
must  lead  to  the  conclusion  that  he  has  made  some  mistake  in 
transcribing,  or  some  one  has  been  the  cause  of  error  in  the 
report  of  the  proceedings  of  the  very  important  dates  of  October 
18,  28  and  25, 1893,  which  mistake  or  errors  might  account  for 
the  dijfference  between  the  learned  Judge's  memoranda  and  the 
printed  case. 

Returning  to  October  18,  I  find  the  hearing  of  that  date 
adjourned  without  one  word  concerning  consolidation,  without 
one  syllable  on  the  subject  of  a  summons  issued,  without  a  note 
of  the  appearance  before  the  Court  on  that  day  of  three  of  the 
important  counsel  said  to  have  been  there  by  the  learned  Judge'6 
memorandum  ;  and  in  fact,  by  inference,  the  record,  up  to  the 
adjournment,  appears  to  be  a  refutation  of  the  statement  implied 
by  the  memorandum.  Yet  after  the  adjournment,  and  as  a 
matter  apparently  having  little  connection  with  that  day's  work, 
and  of  no  special  importance,  a  mere  expression,  en  pcusant^  of 
a  desire  on  his  part,  the  Equity  Judge  is  reported  to  have  said : 
"  I  shall  not  take  up,"  etc.  (as  before  written).  Reading  that, 
and  that  alone,  one  might  not  attach  much  importance  to  it ; 
but  when  one  finds  at  the  bottom  of  the  index  these  words : 
"Add  to  page  72,  at  the  conclusion  thereof,  the  words :  *  Sum- 
"  mons  issued ;' "  and  when  one  notes  that  on  page  72  is  a  part 
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of  the  proceedings  of  October  18,  that  important  date,  one  is       ^^- 
pnt  on  the  mental  enquiries —  what  summons  was  issued  ?    Why       ^'^ 

•'   GOirSOLIDATBD 

no  further  record  of  that  summons?  At  what  deJSb  was  it  electbio 
returnable  ?  By  reason  of  what  application  ?  On  whose  behalf  ^^*^^ 
was  it  ordered  ?    Is  it  a  fair  inference  to  draw,  to  say  that  the     tJ;X7,t 

summons  referred  to  is  the  one  Mr.  Justice  Hanington  took  a       

memorandum  of  from  the  stenographer's  minutes  of  October  18 
in  the  words  alieady  cited :  ^^  Summons  issued,  returnable 
October  28,  to  all  parties  to  come  ?"    I  believe  it  is. 

Another  mental  enquiry :  Did  the  official  stenographer  tran- 
scribe fully  his  shorthand  notes  of  what  transpired  on  October 
13?  I  conclude  that  by  some  error  of  his  own,  or  by  error  of 
some  other  person  through  whose  hands  the  matter  had  to  pass 
before  it  was  printed,  a  thorough  report  is  not  given.  From 
such  a  conclusion  it  is  easy  to  conclude,  further,  that  what  the 
learued  Judge  noted  in  March,  1894,  as  being  in  the  official 
stenographer's  minutes,  is  not  made  apparent  by  the  printed 
report  because  of  such  error.  The  official  stenographer  reports 
some  fifteen  pages  of  minutes  of  the  proceedings  of  October  28. 
The  learned  Judge^s  memorandum  of  that  is  short,  and,  I  think, 
may  be  taken  as  being  confirmed  by  the  return.  Yet  there  is 
one  feature  bearing  on  another  branch  of  the  matter  that  is 
noticeable,  and  is  of  a  nature  to  confirm  the  impression  that 
the  stenographer's  return  is  not  full,  which  feature  further 
strengthens  the  argument  that,  if  full,  it  might  support  the 
memoranda  reported  by  the  learned  Judge.  It  will  be  remem- 
bered that  a  strong  plea  was  made  that  the  Pratt  case  could 
not  have  been  consolidated  on  October  26,  inasmuch  as  it  was 
commenced  on  November  10  only.  I  have  read  carefully  the 
report  of  the  doings  of  October  23,  and  I  have  failed  to  find  any 
reference  to  the  Pratt  suit.  Yet  the  official  stenographer 
reports,  in  a  short  memorandum  on  page  63,  that  the  Pratt  suit 
was  mentioned  on  October  28.  I  presume  when  he  made  that 
memorandum  he  got  that  information  from  his  shorthand  notes 
as  the  only  source  from  which  he  was  authorized  to  draw. 
Then  how  is  it  that  he  could  find  such  information  there  from 
which  to  make  such  a  memorandum,  and  when  transcribed  the 
report  does  not  contain  the  proof  of  the  fact  mentioned  in  the 
memorandum  ?    Again,  then,  some  error ;  again,  then,  a  corrobor- 
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.ation  of  the  correctness  of  the  memoranda  of  the  learned  Judge, 
coKTOMDATKD^^'  ^^  ^^^  ^^^^  cvldence  of  the  want  of  the  absolute  reliability 
electbio    of  the  report  as  a  contradiction  of  the  Judge's  version  of  the 

COMPANY         «p  . 

CABE8.       aiiair. 

i^^^^j.  The  Court  met  again  on  October  26.  The  memoranda  of  the 
learned  Judge  as  to  October  26  is  :  "  October  26 :  all  parties 
present.  Hearing  all  day.  As  to  liquidation,  etc."  The  return 
shews  present  two  counsel  instead  of  "  all  present."  Why  this 
discrepancy  again  ?  Want  of  fulness  of  report,  or  a  mistake  of 
the  learned  Judge  ?  The  other  reference,  "  as  to  liquidation," 
does  not  appear  conflicting,  as  the  Court  seemed  to  have  been 
occupied  with  that  matter  only  on  October  26. 

For  the  reasons  given,  I  believe  the  learned  Judge  was  not 
in  error  in  finding,  as  a  matter  of  fact,  that  the  cases  were  con- 
solidated ;  and  further,  I  am  of  opinion  that  such  a  consolidation 
works  no  prejudice  to  any  interest  involved,  unless  it  be  in  the 
undue  curtailing  of  the  costs  of  the  solicitors  on  the  record,  of 
the  three  principal  suits.  If  an  unfairness  does  flow  from  the 
consolidation  —  and  relatively  to  what  was  paid  in  costs  to 
other  counsel  there  does  appear  to  me  to  exist  an  unfair  dispro- 
portion— the  learned  Judge  can  easily  remedy  that  disproportion 
by  a  more  generous  allowance  of  counsel  fees. 

I  think  the  appeal  should  be  dismissed. 

Van  Wart  J.  This  is  an  appeal  from  the  decision  of  Mr. 
Justice  Hanington,  sitting  in  Equity,  made  on  December  28, 
1896,  on  the  application  of  the  Imperial  Trusts  Company  of 
Canada,  one  of  the  defendants  in  the  three  several  suits  above 
named,  asking,  inter  aliuy  for  directions  of  the  Court  as  to  the 
distribution  of  money  now  in  the  last-named  company's  pos^ 
session. 

The  learned  Judge,  in  and  by  his  decree,  did  order  and 
declare,  inter  alia^  that  the  suits  and  proceedings  in  these  suits 
were,  by  order  of  this  Court,  made  on  October  26,  A.D.  1893, 
consolidated,  and  did  direct  the  clerk  to  tax  all  costs  in  these 
suits  on  the  basis  of  such  consolidation,  allowing  only  for  services 
actually  performed  and  reasonably  necessary  under  the  practice. 
This  is  the  only  point  of  the  decree  which  becomes  material  on 
this  appeal.    The  ground  of  appeal  is  that  the  suits  never  were 
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ordered  to  be  and,  in  fact,  never  were  consolidated,  and  the        ^^^' 
effect  of  the  decree  is  to  deprive  the  solicitors  who  were  solicitors  cok8<Sdatkd 
in  more  than  one  of  the  suits  of  a  large  amount  of  costs  to  which    elkctbic 
they  would  otherwise  be  entitled.     There  is  no  formal  order  in    ^^^ 
existence  for  consolidating  the  suits,  and  in  fact  none  was  ever  y^^^^  j. 
made  before  that  embodied  in  the  decree  appealed  from.    It  is 
not  necessary  to  consider  whether  or  not  the  suits  could  have 
been  consolidated.    The  question  is,  were  they  consolidated? 
After  careful  examination  of  all  the  matter  before  the  Court 
on  this  appeal,  I  fail  to  find  anything  upon  which  in  law  the 
order  of  the  learned  Judge  appealed  from  can  be  sustained. 
There  is  nothing  except  the  statement  of  the  learned  Judge 
before  whom  these  cases  came  after  the  resignation  of  Judge 
Palmer,  the  Judge  in  Equity,  that  he  had  been  informed  by  the 
official  stenographer  that  the  suits  were  consolidated.     But  the 
printed  minutes  do  not  shew  that  any  such  order  was  ever  made 
or  that  any  one  ever  applied  or  asked  for  their  consolidation. 
In  fact,  in  the  suit  of  Smith  v.  The  Saint  John  City  Railway 
Company^  a  final  decree  for  foreclosure  and  sale  of  the  mortgaged 
property  was  made  on  June  20, 1898,  over  four  months  before 
the  date  the  learned  Judge  fixes  for  the  consolidation,  and  as 
appears  by  the  printed  case,  on  the  date  the  learned  Judge 
decrees  the  suits  were  consolidated,  one  of  the  suits  had  not 
been  commenced.    It  also  appears  that  separate  final  decrees 
were  made  in  each  suit  for  the  foreclosure  and  sale  of  the 
respective  properties  in  each  suit.     As  far  as  I  can  ascertain 
from  the  case,  in  every  instance  application  to  the  Court  was 
in  the  suit  to  which  it  related,  and  all  papers  or  proceedings 
were  entitled  in  such  suit.    If  the  application  was  in  two  or  all 
the  suits,  the  papers  were  entitled  in  the  two  or  all,  as  the  case 
might  be.     I  fail  to  see  how  this  could  be  if  the  suits  were 
consolidated.     It  is  true  that  the  suits  were  referred  to  fre. 
quently  as  the  '' Consolidated  Electric  suits,"  but  this  might  very 
well  be,  as  the  Consolidated  Electric  Company,  Limited,  was  a 
party  to  each  suit ;  also  at  times,  Judge  Palmer  is  reported  to 
have  declared  that  he  would  not  take  the  cases  up  separately 
or  that  he  would  hear  them  all  together.     But  this  must  have 
been  intended  as  a  matter  of  convenience  to  the  Court,  and  not 
that  thereby  the  suits  were  consolidated. 
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*^'  The  fact  that  the  then  Attorney-General  (Mr.  Blair)  opposed 

coNBouDATEB  ^^®  taxatlon  of  costs  of  some  of  the  counsel  and  solicitors  on 

KI.SCTBIC    the  ground  that  they  were  only  entitled  to  costs  in  one  suit,  is 

%^^m7    q^ite  consistent  with  the  contention  that  the  suits  were  never 

Yanwart  J.  Consolidated.    It  will  be  found  that  such  counsel  were  only  re- 

presenting  parties  in  one  suit,  and  because  all  the  cases  were 

being  considered  at  the  same  session  of  the  Court  was  no  reason 

foe  their  being  allowed  costs  in  all  the  suits  or  in  more  than  one. 

I  do  not  see  how  it  is  possible  to  deprive  solicitors  of  the  costs 

awarded  them  under  the  three  several  decrees  made  in  the  three 

suits,  so  long  as  those  decrees  stand,  by  any  subsequent  order 

declaring  the  suits  consolidated. 

I  think  the  appeal  must  be  allowed,  and  I  do  not  see  any  reason 
why  the  appellants  are  not  entitled  to  their  costs  of  appeid. 

As  the  petitioners  on  whose  application  the  decree  was  made, 
did  not  oppose  the  appeal,  or  seek  or  ask  any  such  decree  as 
that  appealed  from,  I  do  not  think  they  should  be  saddled  with 
the  costs:  neither  do  I  think  the  appellants  should  on  that 
ground  be  deprived  of  costs.  I  think  the  costs  of  appeal  should 
be  borne  by  the  funds  for  distribution  in  the  respective  suits, 
viz.:  fifty-five  per  cent,  by  the  fund  distributable  among  the 
holders  of  bonds  of  The  Saint  John  City  Railway  Company; 
twenty  per  cent,  by  the  fund  distributable  to  the  holders  of  the 
bonds  of  The  New  Brunswick  Electric  Company ;  and  twenty- 
five  per  cent,  by  the  fund  distributable  to  holders  of  the  bonds 
of  The  Consolidated  Electric  Company,  Limited. 

Appeal  dumiM9ed. 
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TOWN  OF  GRAND  FALM  v.  PETIT.  "««. 


Febmarff^, 


Ejectment — Common — Construction   of  Statutes — Acta   of  Assembly , 
38  Vict,  c.  42;  63  Vict.,  c.  73;  69  Vict,  c.  69. 

Certain  lands  were  by  Order  in  Council  and  Act  of  AjBsembly  Tested  in  the 
Municipality  of  Victoria  for  the  use  and  benefit,  as  a  common,  of  the 
inhabitants  of  the  Town  of  Grand  Falls.  By  subsequent  leg^Iation  they 
were  transferred  to  and  vested  in  the  Town  of  Grand  Falls  *'  to  the  same 
extent  as  was  ^ven  to  the  said  Municipality."  By  another  Act  a  portion  of 
the  common  without  the  Town  limits  was  transferred  to  the  said  Town. 

Upon  the  land  within  the  Town  limits  the  defendant  entered  and  conmienced 
to  erect  a  house.     The  plainti£k  thereupon  brought  ejectment. 

Eeld,  (1.)  that  the  action  was  properly  brought  in  the  name  of  the  Town  of 
Grand  Falls  instead  of  the  Town  Council  of  Grand  FaUs ; 

(2.)  that  the  action  of  ejectment  would  lie  ; 

(3.)  that  the  evidence  shewed  sufficient  demand  of  possession  ; 

(4.)  that  it  was  not  necessary  to  make  a  tender  for  improvements  as  the 
Act  38  Vict.,  c.  42,  only  applied  to  improvements  on  the  land  at  the  time 
of  its  passage ; 

(5.)  that  the  Act  59  Vict.,  c.  69,  does  not  abridge  or  take  away  any  of  the 
rights  to  the  common  within  the  Town. 

This  was  an  action  of  ejectment  tried  before  His  Honour  the 
Chief  Justice  without  a  jury  at  the  Victoria  Circuit,  September, 
1897.  Judgment  for  the  plaintiffs  pro  forma  with  leave  for  the 
defendant  to  move  for  a  new  trial  or  a  nonnsuit  or  to  have 
judgment  entered  for  him. 

The  material  facts  of  the  case  are  set  out  in  the  judgment  of 
the  Chief  Justice. 

November  4,  1897.  Laforest  moved  pursuant  to  leave  re- 
served. The  action  should  have  been  brought  in  the  name  of 
the  Town  Council,  as  it  is  in  them  the  several  Acts  vest  the 
property  in  trust  for  the  benefit  of  the  inhabitants.  The  action 
of  ejectment  will  not  lie  for  a  common — whether  it  be  a  common 
appendant,  in  gross,  or  appurtenant.  The  action  must  fail,  as 
no  facts  were  proven  to  make  ejectment  necessary;  there  was 
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^^-        DO  sufficient  demand  of  possession,  nor  was  there  as  required 

q^^^faLlb  ^^  *^®  '^^^  *  tender  for  the  improvements  made  thereon  by  the 

V.         defendant.     The  Town  is  only  entitled  to  the  common  without 

^f^'      and   not  within  its  limits.     The  latter  is  still  vested  in  the 

municipality.     Again  the  Crown  having  reserved  all  their  rights 

to  the  common  the  plaintiffs  can  have  none  therein. 

A.  B.  Connelly  Q.C.^  contra. 

Cur.  adv.  vuU, 

The  following  judgments  were  now  delivered : 

Ttjgk  C.  J.  This  cause  was  tried  before  me  without  a  jury 
at  the  Circuit  Court  for  the  County  of  Victoria  in  September, 
1897. 

It  is  an  action  of  ejectment  as  to  land,  being  part  of  what  is 
known  as  the  commons,  and  is  situate  at  the  Grand  Falls. 

At  the  conclusion  of  the  case  I  gave  judgment  pro  forma  for 
the  plaintiffs  with  leave  to  the  defendant  to  move  for  a  new  trial 
or  a  non-suit,  or  to  have  judgment  entered  for  him.  This  is  a 
motion  pursuant  to  leave  reserved. 

There  are  certain  lands  situate  in  Grand  Falls  which  were 
formerly  reserved  as  a  common  for  the  benefit  of  the  inhabitants 
generally,  and  by  38  Vict.,  c.  42,  s.  1,  it  is  enacted  that  all  those 
lands  in  the  town  plot  of  Grand  Falls,  in  the  Parish  of  Grand 
Falls,  in  the  County  of  Victoria,  and  lying  between  the  westerly 
bank  of  the  river  St.  John  and  the  Grand  Falls  town  plot, 
which  were  by  Order  in  Council  under  date  of  the  10th  of  June, 
1847,  ordered  to  be  reserved  as  a  common  for  the  use  and 
benefit  of  the  inhabitants  of  Grand  Falls  generally  for  ever,  be 
and  the  same  are  hereby  vested  in  the  Municipality  of  Victoria 
County,  in  trust  for  the  inhabitants  of  the  said  Town  of  Grand 
Falls.  There  are  two  other  sections  in  this  Act,  but  they  do 
not  seem  to  have  any  particular  bearing  on  this  case. 

By  68  Vict.,  c.  73,  the  town  of  Grand  Falls  is  incorporated. 
By  8.  87  it  is  enacted  that  "The  commons  at  Grand  Falls 
reserved  for  the  use  of  the  people  thereof  by  Order  in  Council 
of  June  10th,  1847,  and  subsequently  vested  in  the  Municipality 
of  Victoria  County  in  trust  for  the  said  people  of  Grand  Falls 
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by  Act  of  Assembly,  38  Vict.,  c.  42,  are  hereby  transferred  to       ^^- 
and  vested  in  the  said  Town  of  Grand  Falls,  subject  to  the  Q^^p^j^ 
conditions  and  restrictions  in  the  said  Act  in  the  recital  con-         v. 
tained,  and  with  power  for  the  Town  Council  of  the  Town  of 
Grand  Falls  to  control  and  manage  the  same  to  the  same  extent 
as  was  given  to  the  said  Municipality  by  the  said  recited  Act." 

Because  of  the  language  used  in  the  last  clause  of  this  section 
it  is  said  on  behalf  of  the  defendant  that  this  action  is  im- 
properly brought ;  that  it  should  have  been  brought  in  the  nam^ 
of  the  Town  Council  of  said  Town.  But  surely  this  point  is 
not  well  taken.  The  common  lands,  by  the  section,  are  vested 
in  the  Town  of  Grand  Falls,  and  the  action  is  properly  brought 
in  that  name.  The  Town  speaks  through  its  Council  just  the 
same  as  the  Mayor  and  Common  Council  regulate  the  affairs  of 
the  Corporation  of  St.  John,  but  when  an  action  is  commenced 
it  is  in  the  corporate  name  ^^  The  City  of  St.  John." 

Then  it  is  contended  that  no  action  can  be  brought  for  a 
common,  and  we  were  treated  during  the  argument  to  quite  a 
dissertation  upon  commons  appendant,  in  gross  and  appur- 
tenant. I  think  that  the  law  cited  has  no  application  to  this 
suit.  This  land  is  vested  in  the  Town  of  Grand  Falls,  and  it 
can  bring  an  action  for  trespass  committed  upon  the  common 
just  the  same  as  for  any  other  land  of  which  they  may  be  the 
owners.  The  Town  holds  the  fee  simple  of  these  lands  in  trust 
for  the  inhabitants  generally. 

The  facts  as  proved  show  that  the  defendant  had  entered 
upon  the  land  in  question  and  commenced  to  erect  a  house 
there.  The  evidence  of  two  witnesses,  one  a  councillor,  was  to 
the  effect  that  there  had  been  a  demand  of  possession.  It  was 
not  necessary  that  there  should  have  been  a  tender  for  improve- 
ments ;  for  the  Act  of  1875,  88  Vict.,  provides  for  a  tender  for 
only  those  improvements  which  were  upon  the  land  at  the  time 
of  the  passing  of  the  Act,  and  any  part  of  the  land  not  then 
settled  or  built  upon  could  not  be  leased. 

Next  we  have  59  Vict.,  c.  69  (1896)  which  is  entitled  "  An 
Act  to  revive,  continue  and  amend  the  Act  58  Vict.,  c.  78, 
intituled  *  An  Act  to  incorporate  the  Town  of  Grand  Falls.' " 
By  8.  5  of  c.  69,  it  is  enacted  ^^  that  the  Town  Corporation  of 
said  Town  shall  after  incorporation  be  and  the  same  is  hereby 
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.  invested  with  all  the  right  and  title  of  the  Municipality  of  the 
Gi2^F^L6^^^^^y  ^^  Victoria,  as  conferred  by  Act  of  Assembly,  38  Vict, 
^  c.  42,  upon  the  said  Municipality  and  in  and  to  all  those 
lands  without  the  limits  of  the  Town  known  as  Common 
Lands."  It  is  then  declared  that  nothing  in  this  Act  nor  in  the 
Act  revived  nor  in  any  other  Act  of  Assembly  shall  cut  down 
or  impair  the  existing  rights  of  the  Crown  in  the  said  Common 
Lands  or  in  the  strip  of  land  running  along  the  western  bank  of 
the  river  St.  John,  nor  in  any  lands  reinvested  in  the  Crown  by 
c.  50  of  the  Acts  of  Assembly,  28  Vict. 

Two  contentions  are  made  for  the  defendant  under  this 
section,  one  that  the  Crown  having  reserved  its  rights,  the 
plaintiff  have  no  rights.  But  that  is  absurd,  for  the  plaintiffis 
did  actually  acquire  a  title  by  the  Acts  of  Assembly  before 
recited. 

The  other  contention  is  that  the  Town  of  Grand  Falls  is  only 
entitled  to  the  common  without  the  limits  of  the  Town,  and,  as 
the  land  in  question  is  within  the  limits,  this  action  fails. 

I  do  not  so  interpret  the  different  statutes.  The  Acts  of 
1875  and  1890  refer  only  to  lands  within  the  limits,  and  these 
are  vested  in  the  Town.  The  Act  of  1896  does  not  take  away 
the  right  and  title  given  to  the  Town  by  the  Acts  of  1875  and 
1890,  but  gives  to  the  Town  the  common  lands  without  the 
limits.  I  think  this  is  the  fair  and  reasonable  construction  to 
put  upon  the  different  Acts  of  Assembly  relating  to  the  common 
lands  at  Grand  Falls. 

There  are  some  objections  to  the  reception  of  evidence.  I 
have  no  doubt  that  the  plan  of  the  town  plot  of  Colebrooke, 
the  Order  in  Council  of  June  10th,  1847,  and  the  evidence  of 
George 'Day  and  W.  Fred.  Kerston  were  properly  received. 

I  think  that  the  judgment  in  favor  of  the  plaintiffis  must 
stand. 

Barker  J.  This  is  an  action  of  ejectment  brought  to 
recover  possession  of  a  piece  of  land  in  the  Town  of  Grand 
Falls.  The  land  in  question  is  a  part  of  what  is  known  as  the 
Common  Lands,  and  the  right  to  recover  depends  on  the 
construction  to  be  placed  upon  certain  Provincial  Acts  by 
which,  as  the  plaintiffs  allege,  the  title  to  these  lands  is  vested 
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in  the  Town  in  trnst  for  the  benefit  of  the  inhabitants,  with  the  ^^^ 
right  to  dispossess  persons  occupying  the  land  as  this  defendant  Town  of 
does.  In  moving  to  set  aside  the  verdict  which  was  entered  for  v. 
the  plaintiffs,  several  grounds  were  stated,  all  of  which,  except  ^'""' 
one,  were  disposed  of  in  the  argument.  The  only  question  ^^^^•^  ^' 
remaining  for  determination  is  whether  the  title  to  the  land  in 
dispute  is  in  the  Town,  in  the  Crown,  or  in  the  Municipality  of 
Victoria.  The  three  Acts  upon  which  the  question  turns,  as 
cited  to  us,  are  88  Vict.,  c.  42  (1876),  63  Vict.,  c.  78  (1890), 
8.  87  and  ss.  6  and  6  of  69  Vict.,  c.  69  (1896).  It  is  admitted 
that  the  piece  of  land  now  in  question  lies  within  the  limits  of 
what  is  now  the  Town  of  Grand  Falls,  that  it  is  a  part  of  the 
Common  Lands  mentioned  in  s.  1  of  the  Act  of  1876,  and  that 
these  Common  Lands  are  partly  within  what  is  spoken  of  in 
that  section  as  the  Town  Plot  of  Grand  Falls  and  partly 
outside  of  that  plot,  and  between  it  and  the  westerly  bank  of 
the  river  St.  John.  The  effect  of  s.  1  of  the  Act  of  1876, 
though  clumsily  worded,  is  I  think  to  vest  the  title  in  all  these 
lands  in  the  Municipality  of  Victoria  in  trust  for  the  use  and 
benefit  of  the  inhabitants  of  Grand  Falls.  It  must  be  read  as 
not  only  including  the  Common  Lands  within  the  town  plot 
but  also  those  lying  between  the  town  plot  and  the  river.  The 
Act  of  1890  (68  Vict.,  c.  78)  is  an  Act  to  provide  for  the 
incorporation  of  Grand  Falls  as  a  Town,  and  s.  1  of  that  Act 
specifies  the  territorial  limits  of  the  Town,  within  which  the 
particular  piece  of  land  in  dispute  in  this  action  is  situate.  If 
that  Act  had  come  into  operation  without  further  legislation 
the  effect  of  s.  87  would  I  think  have  been  to  vest  the  title  in 
all  those  lands  in  the  plaintiffs  and  to  transfer  to  them  the  title 
then  vested  in  the  Municipality  of  Victoria,  subject  to  the  con- 
trol and  management  of  the  Town  Council  for  the  benefit  of  the 
inhabitants  of  the  Town.  At  all  events  such  would  in  my 
opinion  be  the  effect  of  it  beyond  doubt  so  far  as  the  lands 
within  the  limits  of  the  Town  are  concerned.  This  Act  was 
not  to  come  into  operation  until  proclaimed,  and  in  consequence 
of  some  informality  in  taking  the  vote  provided  for  by  the  Act, 
it  was  not  proclaimed  until  a  new  vote  had  been  taken  under 
the  provisions  of  the  Act  of  1896  (69  Vict.,  c.  69),  and  it 
eventually  came  into  operation  by  proclamation  on  the  29th 
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'^^-       July,  1896,  subject  to  such  amendments  as  were  contained  in 

gbSjj^faLlb  *^®  ^^  mentioned  Act.     The  argument  is  that  as  s.  5  of  this 

V.         Act  refers  exclusively  to  that  part  of  these  Common  Lands 

^^'      which  are  outside  the  Town  limits,  it  is  in  some  way  incon- 

Barkerj.    gig|jgjj|.  ^^jj  g^  gy  ^f  ^j^^  ^^^  53  Vict.,  and  therefore  repealed  it 

The  precise  object  of  this  s.  5  is  not  very  apparent,  especially 
that  part  of  it  which  relates  to  the  reservation  of  Crown  rights. 
It  has  not,  however,  in  my  opinion  the  effect  contended  for.  It 
may  possibly  have  been  thought  that  as  the  Act  of  1890  defined 
the  limits  of  the  Town,  s.  87  would  only  refer  to  such  of  these 
lands  as  were  within  those  limits  in  some  such  way  as  the 
jurisdiction  of  the  City  of  St.  John  over  the  harbour  fisheries 
has  been  held  to  extend  only  to  that  portion  of  the  harboar 
within  the  city  limits.  I  should  not  myself  have  so  construed 
s.  87,  especially  as  the  result  would  have  been  to  place  the  title 
and  control  of  one  portion  of  these  lands  in  one  public  body 
and  the  remainder  in  another  for  the  same  uses.  Such  an 
arrangement  could  scarcely  have  been  intended  by  the  Legisla- 
ture in  regard  to  lands  situated  as  these  are.  Such  doubts, 
however,  may  have  existed,  and  it  may  have  been  one  of  the 
objects  of  s.  5  of  the  Act  of  1896  to  remove  them,  and  to  avoid 
all  questions  as  to  the  public  body  in  which  the  title  was  vested. 
I  cannot  find  any  such  inconsistency  between  s.  87  of  the  Act 
of  1890  and  s.  5  of  the  Act  of  1896  as  would  necessarily  repeal 
the  first  section  and  leave  the  latter  one  substituted  for  it. 
The  plaintifb  should,  I  think,  retain  the  verdict. 

Haninoton,  Landby  and  McLbod  JJ.  concurred. 

VanWabt  J.  took  no  part. 

New  trial  refuted. 
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Februarys, 


MACPHERSON  v.   McLEAN  bt  al. 

Equitable  Plea — Demurrer — Extortion — Oppreesion  —  Imposition — 
Fraud — Unconecionable  Dealings. 

In  an  action  brought  to  recover  the  amounts  due  on  three  several  promissory 
notes  the  defendants  pleaded  an  equitable  plea.  The  Court  being  of  the 
opinion  that  the  facts  set  up  thereby  disclosed  such  an  inadequacy  of 
consideration,  accompanied  by  other  ciroumstances,  as  would  justify  a  jury 
in  finding  that  there  was  fraud  in  the  transaction,  and  that  it  was  uncon- 
scionable, gave  judgment  for  the  defendants  on  demurrer. 

Declabatiok  :  John  Macpherson,  by,  etc.,  sues  John  McLean, 
John  McLean,  Junior,  and  Harry  McLean,  for  that  the  de- 
fendants, on  the  twenty-fourth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  by  their 
certain  joint  and  several  pron^ssory  note  now  overdue,  promised 
to  pay  to  the  order  of  John  Macpherson  (meaning  thereby  the 
plaintiff))  ^^  ^^^  office  of  the  said  John  Macpherson,  Fredericton 
(meaning  thereby  at  the  office  of  the  plaintiff  at  the  City  of 
Fredericton)  the  sum  of  $255,  three  months  after  the  date 
thereof,  and  when  the  said  note  became  due  it  was  duly 
presented  for  payment  at  the  office  of  John  Macpherson, 
Fredericton,  the  place  named  in  the  body  of  the  said  promissory 
note  where  the  said  promissory  note  was  to  be  paid,  but  neither 
the  said  defendants,  nor  any  of  them,  nor  any  person  on  their 
behalf,  paid  the  same,  and  the  same  still  remains  wholly  due 
and  unpaid. 

Then  follows  two  like  counts :  one  for  $181 ;  the  other  for 
$106. 

Plea:  6.  And  for  a  plea  upon  equitable  grounds  the  de- 
fendants, by  their  said  attorney,  say : 

That  the  promissory  notes  mentioned  in  the  first,  second,  and 
third  counts,  respectively,  of  the  Declaration  were  obtained  by 
plaintiff  from  defendants  under  the  circumstances  hereafter  set 
out  by  reason  whereof  defendants  claim  to  be  entitled  to  relief 
upon  equitable  grounds. 
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^^^'  (a.)     That  in  the  month  of  January,  A.D.  1896,  defendants 

macphkbsojt  applied  to  plaintiff  for  a  loan  of  one  hundred  and  twenty-six 
mclkajt.  dollars  for  three  months.  That  plaintiff  agreed  to  make  such 
loan  to  them  on  their  own  promissory  note  upon  their  executing 
to  him  a  chattel  mortgage  on  certain  of  the  defendants'  goods 
and  chattels  to  secure  the  payment  of  such  notes,  and  another 
note  of  defendants  for  fifty-five  dollars  which  plaintiff  then  held, 
and  it  was  then  agreed  that  defendants  would  meet  plaintiff  in 
Fredericton  on  the  eighteenth  day  of  January,  A.D.  1896,  and 
would  then  sign  such  promissory  note,  and  execute  such  chattel 
mortgage  which  plaintiff  was  in  the  meantime  to  prepare,  and 
that  plaintiff  would  pay  the  defendants  the  amount  of  said  loan. 
And  defendants  allege  and  charge  that  plaintiff,  well  knowing 
that  defendants  were  so  situated  that  they  had  to  have  the 
said  sum  of  one  hundred  and  twenty-six  dollars  immediately 
after  the  said  eighteenth  day  of  January,  1896,  and  with  the 
fraudulent  purpose  and  design  of  obtaining  an  unfair  and 
unconscionable  contract  from  defendants,  evaded  and  refused 
to  answer  defendants'  enquiries  nikde  of  plaintiff,  when  applying 
for  such  loan,  as  to  how  much  plaintiff  would  charge  them  for 
said  loan  for  three  months,  and  that  plaintiff  designedly  did  not 
and  would  not  tell  the  defendants  the  amount  he  intended  to 
charge  them  for  said  loan  until  a  few  minutes  before  defendants 
were  called  upon  to  sign  said  note  and  execute  said  chattel 
mortgage,  when  plaintiff  for  the  first  time  told  defendants  that 
he  intended  to  charge  them  fifty  dollars  for  said  loan  of  one 
hundred  and  twenty-six  dollars  for  three  months,  and  also  five 
dollars  for  drawing  said  chattel  mortgage.  That  defendants  at 
once  earnestly  remonstrated  with  plaintiff  against  such  an 
enormous  charge,  but  plaintiff  would  make  no  reduction  in  the 
said  amount  he  demanded.  That  if  plaintiff,  when  first  applied 
to  by  defendants  for  said  loan  had  told  them  that  he  would 
charge  them  fifty  dollars  and  five  dollars  for  expenses  for  one 
hundred  and  twenty-six  dollars  for  three  months,  defendants 
would  not  have  borrowed  the  money  from  plaintiff  but  would 
have  applied  to  some  other  person  for  said  loan  on  reasonable 
terms,  but  the  defendants  were  on  the  said  eighteenth  day  of 
January,  A.D.  1896,  so  situated  as  plaintiff  well  knew,  owing 
to  the  said  course  of  action  designedly  and  fraudulently  pursued 
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by  plaintiff,  that  they  had  to  and  did  sign  said  note  for  ($181.00)  ^^- 
one  hundred  and  eighty-one  dollars,  and  execute  said  chattel  m^c**h»k»ow 
mortgage  because  they  then  had  no  time  to  obtain  the  loan  mclbah. 
elsewhere.  And  defendants  allege  and  charge  that  plaintiff 
obtained  said  note  for  one  hundred  and  eighty-one  dollars  and 
said  chattel  mortgage  from  defendants  by  imposition,  and  by 
taking  unfair  and  fraudulent  advantage  of  defendants'  ignor- 
ance of  business  methods,  and  of  defendants'  necessities,  and 
that  said  note  and  chattel  mortgage  are  an  unconscionable  con- 
tract. That  the  note  for  one  hundred  and  eighty-one  dollars 
mentioned  and  declared  on  in  the  second  count  of  the  declar- 
ation is  a  renewal  of  the  note  for  that  amount  above  referred  to. 
(b.)  That  the  said  note  for  fifty-five  dollars  fell  due  on 
eleventh  day  of  April,  A.D.  1896,  and  said  note  for  one 
hundred  and  eighty-one  dollars  fell  due  on  the  21st  day  of 
AprU,  A.D.  1896.  That  defendants  not  being  able  at  that  time 
to  pay  said  notes  had  to  ask  plaintiff  to  renew  them,  but, 
notwithstanding  defendants'  earnest  remonstrances,  plaintiff 
fraudulently  and  unconscionably  taking  undue  advantage  of 
defendants'  circumstances,  and  of  the  fact  that  he  then  had 
defendants  entirely  in  his  power,  insisting  on  charging,  and  did 
charge  defendants  the  sum  of  one  hundred  and  five  dollars  for 
renewing  for  three  months  the  said  ^wo  notes  for  fifty-five 
dollars  and  one  hundred  and  eighty-one  dollars  respectively, 
and  insisted  on  defendants  giving  him,  and  defendants  did  give 
him  a  note,  for  said  sum  of  one  hundred  and  five  dollars, 
payable  three  months  after  the  date  thereof,  for  plaintiff's  said 
charge  for  renewing  said  two  notes  for  three  months.  That 
there  was  no  consideration  for  the  said  note  of  one  hundred 
and  five  dollars  excepting  plaintiff's  charges  for  renewing  said 
two  notes  for  three  months  as  aforesaid.  That  defendants 
realized  after  plaintiff  had  obtained  said  chattel  mortgage,  as 
stated  above,  that  they  were  entirely  in  plaintiff's  power  and 
were  unable  to  escape,  and  had  to  consent  to  such  terms  as 
plaintiff  insisted  on  making  when  defendants  applied  to  him  to 
renew  said  notes. 

(c.)  That  the  last  mentioned  note  for  fifty-five  dollars,  and 
said  note  for  one  hundred  and  five  dollars,  fell  due  on  the 
fourteenth  day  of  July,  A.D.  1896,  and  the  last  mentioned  note  j 
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^^^  for  one  hundred  and  eighty-one  dollars  fell  due  on  the  twenty- 
MACPHEMON  fourth  day  of  July,  A.D.  1896.  That  defendants,  not  being 
mcleav.  able  to  pay  the  same,  had  to  ask  plaintiff  to  renew  said  notes. 
That  plaintiff  did  renew  the  said  three  notes,  but,  notwithstand- 
ing defendants'  earnest  remonstrances,  plaintiff  fraudulently  and 
unconscionably,  taking  undue  advantage  of  defendants'  circum- 
stances, and  of  the  fact  that  he  had  defendants  entirely  in  his 
power,  insisted  on  charging,  and  did  charge,  defendants  the  sum 
of  two  hundred  and  fifty-five  dollars  for  renewing  said  three 
notes  for  fifty-five  dollars,  one  hundred  and  five  dollars,  and 
one  hundred  and  eighty-one  dollars,  respectively,  for  three 
months,  and  insisted  on  defendants  giving  him,  and  defendants 
did  give  him,  a  note  for  the  said  sum  of  two  hundred  and  fifty- 
five  dollars,  payable  three  months  after  the  date  thereof  for 
plaintiff's  said  charge  for  renewing  said  three  notes  for  three 
months.  That  there  was  no  consideration  for  the  said  note  for 
two  hundred  and  fifty-five  dollars  excepting  plaintiff's  charge 
for  renewing  said  three  notes  for  three  months  as  aforesaid. 

(d)  That  the  note  for  the  sum  of  two  hundred  and  fifty-five 
dollars  mentioned  in  the  first  count  of  the  declaration  is  the 
same  note  as  the  note  for  that  amount  in  this  plea  mentioned. 

(e)  That  the  note  for  the  sum  of  one  hundred  and  eighty- 
one  dollars  mentioned  in  the  second  count  of  the  declaration  is 
a  renewal  of  the  same  note  for  that  amount  in  this  plea 
mentioned. 

(f)  That  the  note  for  the  sum  of  one  hundred  and  five 
dollars  mentioned  in  the  third  count  of  the  declaration  is  a 
renewal  of  the  note  for  the  same  amount  in  this  plea  men- 
tioned. 

And  the  defendants  allege  and  charge  that  said  three  promis- 
sory notes  in  the  declaration  mentioned  and  declared  upon 
were  obtained  from  the  defendants  by  plaintiff  by  extortion, 
oppression,  imposition  and  unfair  and  fraudulent  means,  and  by 
unconscionable  dealings. 

Defendants  are  ready  and  willing,  and  hereby  offer  to  pay 
plaintiff  the  sum  of  one  hundred  and  thirty-one  dollars,  being 
the  amount  borrowed  from  plaintiff  as  aforesaid,  and  the  said 
expense  of  drawing  said  bill  of  sale,  together  with  interest  at 
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1808. 


the  rate  of  eight  per  cent,  per  annum  from  the  date  of  the. 

making  of  said  loan  by  plaintiff  to  defendants  on  the  said  sum      c^=^»*o» 

of  one  hundred  and  thirty-one  dollars.  mcLeait. 

To  this  plea  the  plaintiff  demurred  on  the  following  ground : 

(1.)  it  does  not  disclose  facts  entitling  defendants  to  relief  on 
equitable  grounds,  inasmuch  as  the  said  plea  discloses 
that  defendants  originally  borrowed  from  plaintiff  one 
hundred  and  twenty-six  dollars,  which  was  secured  by 
chattel  mortgage,  inyolving  expense  of  five  dollars  and  a 
charge  of  fifty  dollars  was  agreed  on  by  the  parties,  all 
acting  as  free  agents,  as  amount  of  interest  for  said  loan 
of  one  hundred  and  twenty-six  dollars,  and  expenses  of 
five  doUars  for  three  months,  which  three  sums  amount 
to  one  hundred  and  eighty-one  dollars,  amount  for  which 
original  note  was  made,  and  the  lending  of  the  said  sum, 
and  advancing  expenses  of  preparing  chattel  mortgage 
was  adequate,  and  valuable  consideration  for  said  sum  of 
fifty  dollars  so  agreed  on  for  interest,  and  the  note  for 
one  hundred  and  eighty-one  dollars  mentioned  in  the 
second  count  of  the  declaration  is  a  renewal  of  said 
original  note.  And  the  note  for  one  hundred  and  five 
dollars  in  the  third  count  mentioned  is  a  renewal  of  a 
note  for  the  same  sum  given  as  the  amount  of  interest 
charged  and  agreed  upon  by  the  parties,  all  acting  as 
free  agents  for  renewal  of  the  original  note  for  one 
hundred  -and  eighty-one  dollars,  and  another  note  for 
fifty-five  dollars  mentioned  in  the  said  plea,  and  said  two 
renewals  and  extension  of  time  of  payment  of  said  notes 
is  ample,  adequate  and  valuable  consideration  for  said 
note  of  one  hundred  and  five  dollars,  of  which  the  note 
in  the  third  count  mentioned  is  a  renewal.  And  the 
note  for  two  hundred  and  fifty-five  dollars  in  the  first 
count  mentioned  is  amount  of  interest  agreed  upon  by 
the  parties  all  acting  as  free  agents,  and  charged  for  the 
renewal  of  the  aforesaid  three  notes  of  fifty-five  dollars, 
one  hundred  and  eighty-one  dollars,  and  one  hundred 
and  five  dollars,  and  the  said  three  renewals  and  exten- 
sions of  time  of  payment  of   the  said  three  notes  is 
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!®?! ample,  adequate,  and  valuable  consideration  for  the  said 

^'*^'^^^*'  note  for  two  hundred  and  fifty-five  dollars. 


9. 

McLbak. 


(2.)  it  does  not  disclose  any  facts  showing  that  the  defendants 
were  in  plaintiff's  power,  neither  does  it  disclose  any 
circumstances  calculated  to  force  defendants  to  make 
said  notes,  or  that  the  defendants  were  other  than  free 
agents  when  they  signed  the  said  promissory  note. 

(8.)  the  plea  discloses  the  several  dealings  to  be  contracts 
voluntarily  and  without  force  entered  into  between 
plaintiff  and  defendants,  and  that  plaintiff  gave  to  de- 
fendants all  that  he  agreed  to  give  in  connection  with 
the  transaction. 

(4.)  the  plea  is  not  an  answer  to  the  action,  inasmuch  as  it 
admits  that  the  defendants  originally  borrowed  one 
hundred  and  twenty-six  dollars  secured  by  chattel  mort- 
gage, involving  further  indebtedness  of  five  dollars  for 
preparing  same,  in  all  one  hundred  and  thirty-one  dollars, 
and  the  offer  by  said  plea  is  to  pay  one  hundred  and 
thirty-one  dollars  and  interest  at  eight  per  cent.,  which 
is  not  accompanied  with  any  offer  to  pay  costs  of  suit. 

(5.)  the  plea  does  not  answer  the  whole  declaration  as  it 
purports  to  do,  inasmuch  as  said  plea  discloses  that  the 
note  for  one  hundred  and  eighty-one  dollars  in  second 
count  mentioned  is  a  renewal  of  original  note  for  one 
hundred  and  eighty-one  dollars,  and  the  defendants  are 
therefore  estopped  from  disputing  the  validity  of  said 
original  note,  and  the  note  mentioned  in  the  second 
count  by  reason  of  their  having  renewed  same,  and  it 
follows  in  consequence  that  note  mentioned  in  second 
count  is  a  valid  note  by  reason  of  its  having  been  given 
in  such  renewal.  Also  that  the  note  for  one  hundred 
and  five  dollars  in  third  count  mentioned  is  a  renewal 
for  a  note  for  a  like  amount  previously  given,  and 
defendants  are  therefore  estopped  from  disputing  said 
note  previously  given  by  reason  of  their  having  renewed 
same.     It  follows  in  consequence  that  note  mentioned  in 

Digitized  by  VJV_/VJV  1%^ 


XXXIV.]  NEW  BBUN8WICK   REPORTS.  367 

third  count  is  supported  by  ample  consideration,  to  wit,        ^^^ 
note  for  like  amount  previously  given,  and  the  validity  ^ac^^herson 
of  which  they  are  estopped  from  disputing.  mcleak. 


Tuok  G.J. 


November  8,  1897.     C.  H.  Duffy  supported  the  demurrer. 
F.  St.  John  Bliss  contra. 

The  argument  of  the  counsel  and  the  authorities  relied  on  are 
fully  reviewed  in  the  judgments  of  the  Court. 

Cur.  adv.  vuiL 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  a  demurrer  to  the  defendants'  sixth  plea, 
pleaded  on  equitable  grounds. 

There  were  several  pleas  at  law  on  which  the  plaintiff  has 
joined  issue. 

The  action  is  brought  on  three  promissory  notes  made  by  the 
defendants  in  favor  of  the  plaintiff  for  $255,  $181,  and  $105 
respectively. 

It  appears  by  the  plea  that  the  original  transaction,  which 
resulted  in  these  three  notes  being  given  by  the  defendants  to 
the  plaintiff,  took  place  in  the  month  of  January,  A.D.  1896, 
when  the  defendants  applied  to  the  plaintiff  for  a  loan  of  one 
hundred  and  twenty-six  dollars  for  three  months.  The  plaintiff 
agreed  to  make  the  loan  to  them  on  their  own  promissory  note 
upon  their  executing  to  him  a  chattel  mortgage  on  certain  of 
the  defendants'  goods  and  chattels  to  secure  the  payment  of 
such  note,  and  another  note  of  defendants  for  fifty-five  dollars, 
which  plaintiff  then  held.  And  it  was  then  agreed  that  de- 
fendants would  meet  plaintiff  at  Fredericton  on  the  28th  of 
January,  1896,  and  execute  the  mortgage,  and  plaintiff  would 
pay  the  loan. 

Then  it  is  alleged  in  the  plea  that  the  plaintiff,  well  knowing 
that  the  defendants  were  so  situated  that  they  had  to  have  the 
sum  of  one  hundred  and  twenty-six  dollars  immediately  after 
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»__i??L_  tlie  28th  of  January,  1896,  and  with  the  fraudulent  purpose  and 
MACPHBRflON  degign  of  obtaiuiug  an  unfair  and  unconscionable  contract  from 
mclbak.  defendants  as  to  how  much  he  would  charge  for  the  loan,  would 
Tuck  c. J.  not  tell  the  defendants  how  much  he  would  charge  until  a  few 
moments  before  they  were  called  upon  to  sign  the  note,  and 
then  told  them  that  the  charge  would  be  fifty  dollars  for  one 
hundred  and  twenty-six  dollars  for  three  months,  and  five 
dollars  for  drawing  the  chattel  mortgage ;  that  the  defendants 
remonstrated,  but  the  plaintiff  insisted,  and  finally  they  did 
sign  the  note  for  one  hundred  and  eighty-one  dollars.  They 
further  allege  that  had  they  known  earlier  they  would  have 
applied  elsewhere  for  the  loan,  and  they  charge  that  the  plain- 
tiff obtained  the  note  and  mortgage  from  the  defendants  by 
imposition  and  by  taking  unfair  advantage  of  their  ignorance 
of  business  methods  and  of  defendants'  necessities,  and  that 
said  note  and  chattel  mortgage  are  an  unconscionable  contract ; 
that  the  note  for  one  hundred  and  eighty-one  dollars  set  out  iu 
the  second  count  is  a  renewal  of  this  note. 

The  result  of  the  whole  transaction  was,  that  in  July  (14th 
and  24th),  1896,  the  plaintiff  had  the  defendants'  three  notes, 
which  are  set  out  in  the  declaration,  amounting  in  all  to  five 
hundred  and  forty-one  dollars,  and  that,  for  a  cash  loan  of  only 
one  hundred  and  twenty-six  dollars,  made  just  six  months 
before,  and  the  fifty-five  dollar  note,  two-thirds  of  which  were 
probably  interest.  Surely  a  most  exorbitant,  unconscionable, 
inhuman,  and  almost  diabolical  act  on  the  part  of  John 
Macpherson. 

The  defendants  further  allege  in  their  plea  that  the  three 
promissory  notes  were  obtained  by  the  plaintiff  from  the  de- 
fendants by  extortion,  oppression,  imposition  and  unfair  and 
fraudulent  means,  and  by  unconscionable  dealings. 

It  must  be  borne  in  mind  what  the  defendants  say  took  place 
vehen  the  one  hundred  and  twenty-six  dollar  loan  was  made, 
namely,  that  had  they  known  in  time  that  a  charge  of  fifty 
dollars  would  be  made  they  would  have  applied  to  some  other 
person  for  the  loan  on  reasonable  terms.  With  full  knowledge 
of  the  treatment  they  had  already  received  at  the  hands  of  Mr. 
Macpherson,  one  would  naturally  think  they  would  have  avoided 
him  in  any  future  money  transactions. 
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What  the  defendants,  in 'effect,  charge,  is  that  the  plaintiff       ^^^' 
took  advantage  of  their  necessities  and  forced  them  into  a  ^^c^^H^aso^ 
contract  to  pay  an  unconscionable  rate  of  interest.  mclean. 

The  principal  ground  of  demurrer  to  this  plea,  is,  that  the     Tnck  c. j. 
parties  were  free  agents  when  they  renewed  the  notes,  and  that 
there  was  a  valuable  consideration  for  the  renewals. 

It  seems  to  me  that  the  real  question  raised  by  this  equitable 
plea  is,  does  it  disclose  such  an  inadequacy  of  consideration,  ac- 
companied by  other  circumstances,  as  would  justify  a  jury  in 
finding  that  there  was  fraud  in  the  transaction?  I  think  that 
if  the  facts  set  forth  should  be  proved  a  jury  might  infer  fraud. 
The  real  test  is,  whether  or  not,  in  view  of  all  the  circumstances 
the  plaintiff  was  guilty  of  fraud.  There  are  many  cases  to  be 
found  in  the  books  where  Courts  of  Equity  have  refused  to 
enforce  contracts  which  seem  innocent  when  compared  with 
this  one.  If  it  is  true  that  the  plaintiff,  taking  advantage  of 
the  defendants'  necessities,  their  ignorance  and  incompetency, 
got  them  to  sign  these  notes,  and  thereby  agree  to  pay  within  a 
year  three  or  four  times  the  money  they  had  received,  then  on 
the  face  of  the  transaction  there  are  the  marks  of  fraud ;  and  if 
the  notes  were  procured  through  fraud,  the  plaintiff  cannot 
recover.  The  allegations  raised  by  the  plea  are  of  such  a  char- 
acter that  they  should  be  determined  at  nisi  prius  and  not  by 
this  Court  on  demurrer. 

The  mind  of  the  ordinary  man  must  be  shocked  when  he 
hears  that  such  exorbitant  interest  has  been  charged.  Many 
cases  may  be  found  in  the  books  where  Courts  of  Equity  have 
refused  to  enforce  contracts  of  less  enormity  than  this  one. 

In  Ooles  V.  Trecothick  (1)  Lord  Chancellor  Eldon  says :  "  That 
unless  the  inadequacy  of  price  is  such  as  shocks  the  conscience, 
and  amounts  in  itself  to  conclusive  and  decisive  evidence  of 
fraud  in  the  transaction,  it  is  not  itself  a  sufficient  ground  for 
refusing  b^  specific  performance." 

In  Heatheote  v.  Paignon  (2)  Lord  Chancellor  Thurlow  says : 
^^  When  there  has  been  a  loan,  and  the  terms  have  been  such  as 
to  show  the  distress  of  the  party,  the  Court  has  given  relief ; 


(1)  9  Ves.  234.  (2)  2  Bro.  Ch.  167.  ^  _ 
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^^^        here  was  twenty-three  per  cent,  clear  profit,  with  a  certainty  of 
MACPHEB80K  ^j^^  prfncipal  being  secured." 
McLean.        In  Bay  V.  Newman  (1)  the  Court  refused  to  decree  specific  per- 
Tnok  c. J.    formance  but  left  the  parties  to  their  remedies  at  law  on  the 
ground  of  inadequacy  in  price. 

White  v.  Damon  (2)  was  a  case  of  a  purchase  at  an  auction. 
Lord  Rosslyn,  on  the  simple  ground  of  inadequacy  of  price, 
refused  specific  performance. 

See  also  Falehe  v.  Chray  (3.) 

In  Cockell  v.  Taylor  (4)  Lord  Romilly  says :  "  Inadequacy  of 
yalue,  though  it  is  not  by  itself  a  sufficient  ground  for  avoiding 
a  sale,  is  yet  of  great  weight  when  coupled  with  circumstances 
of  oppression." 

In  Ghvynne  v.  Heaton  (6)  Lord  Thurlow  says :  "An  inequality 
so  strong,  gross,  and  manifest  that  it  must  be  impossible  to 
state  it  to  a  man  of  common  sense  without  producing  an 
exclamation  at  the  inequality  of  it." 

Although  the  actual  cases  in  which  a  contract  or  conveyance 
has  been  cancelled  on  account  of  gross  inadequacy  merely, 
without  other  inequitable  incidents,  are  very  few,  yet  the 
doctrine  is  settled  by  a  consensus  of  decisions  and  dicta  that, 
even  in  the  absence  of  all  other  circumstances,  when  the 
inadequacy  of  price  is  so  gross  that  it  shocks  the  conscience, 
and  furnishes  satisfactory  and  decisive  evidence  of  fraud,  it  will 
be  a  sufficient  ground  for  cancelling  a  conveyance  or  contract, 
whether  executed  or  executory.  Even  then  fraud,  and  not 
inadequacy  of  price,  is  the  true  and  only  cause  for  the  inter- 
position of  equity  and  the  granting  of  relief. 

Being  of  opinion  that  this  case  is  within  the  principal  of  the 
above  authorities,  I  think  there  must  be  judgment  for  the 
defendants  in  demurrer. 

Barker  J.  This  action  was  brought  to  recover  the  amount 
of  three  promissory  notes  made  by  these  three  defendants  in 
favor  of  the  plaintiff — one  for  two  hundred  and  fifty-fiv© 


(1)  2  Cox  77.  (2)  7  Vee.  30. 

(3)  4  Drew.  651.  (4)  15  B«av.  103. 

(6)  1  Bro.  Ch.  1,  at  p.  9. 
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dollars,  dated  July  24th,  1896,  payable  in  three  months ;  one  for       ^^^ 
one  hundred  and  eighty-one  dollars  of  the  same  date,  payable  in  macphbbboh 
three  months,  and  one  for  one  hundred  and  five  dollars,  dated    mcleav. 
July  14th,  1896,  payable  also  in  three  months.    Among  other    Barker  j. 
pleas  the  defendants  pleaded  the  foUowing  on  equitable  grounds : 
(The  learned  judge  here  read  the  6th  plea  as  set  out  above.) 

To  this  plea  the  plaintiff  demurred,  alleging  as  grounds  that 
the  plea  sets  out  no  facts  entitling  the  defendants  to  relief;  that 
it  sets  out  no  facts  which  show  that  the  defendants  were  not 
free  agents  in  giving  the  notes,  or  that  they  were  under  pressure 
or  in  such  circumstances  as  to  interfere  with  their  freedom  of 
action;  and  that  even  if  there  was  any  vice  or  infirmity  in 
the  original  transactions  the  voluntary  renewals  of  the  notes 
amounted  to  acquiescence  and  make  the  dealing  a  valid  contract. 

This  plea  is  pleaded  under  60  Vict.,  c.  24,  s.  128,  which  provides 
that  a  party  may  by  plea,  or  any  subsequent  pleading,  set  up 
facts  which  entitled  him  to  relief  upon  equitable  grounds, 
although  such  facts  may  not  entitle  him  to  an  absolute,  perpetual 
and  unconditional  injunction,  and  although  the  opposite  party 
may  be  entitled  to  some  substantial  relief  as  against  the  party 
setting  up  those  facts.  Where  fraud  is  the  ground  upon  which 
the  relief  is  sought  it  is  not  sufficient  merely  to  allege  in  the 
plea  the  existence  of  such  fraud,  but  the  facts  and  circum- 
stances relied  on  as  constituting  the  fraud  must  be  set  out. 
By  demurring,  the  plaintiff,  for  the  purpose  of  the  demurrer, 
admits  the  truth  of  these  facts,  but  does  not  admit  the  correct- 
ness of  any  conclusion  of  law  stated  in  the  plea  as  deducible 
from  these  facts.  When  the  defendants,  therefore,  in  this  plea 
allege  and  charge  that  the  notes  and  mortgage  were  obtained 
by  imposition  and  by  taking  unfair  and  fraudulent  advantage 
of  defendants'  ignorance  of  business  methods  and  their  neces- 
sities, and  that  they  are  an  unconscionable  contract,  they  must 
be  taken  to  have  reference  to  the  facts  previously  stated,  upon 
which  reliance  is  placed,  as  amounting  in  law  to  the  fraud  and 
imposition  alleged  as  the  ground  of  relief,  and  which  for  the 
purpose  of  this  demurrer  must  be  taken  as  true. 

It  was  strongly  urged  upon  us  that  the  facts  and  circum- 
stances set  out  in  this  plea  shewed  a  case  in  no  material  respects 
different  from  the  ordinary  one  of  men  being  in  straitened 
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^^^  circumstances,  with  little  property  and  little  credit,  going  to  a 
MACPHEB80H  mouej  lender  and,  in  order  to  relieve  the  necessities  pressing 
McLKAy.  upon  them,  borrowing  money  at  an  unusually  high  rate  of 
Barker  J.  interest.  It  was  said  that  the  fact  that  the  dealings  between 
these  parties  were  initiated  by  the  defendants  themselves,  and 
were  in  no  way  due  to  any  solicitation  by  the  plainti£E^  rebutted 
all  idea  of  fraud,  and  that  the  repeal  of  the  usury  laws  (R.  S.  C. 
c.  127,  s.  1)  removed  all  legal  bar  to  the  right  to  recover  any 
agreed  rate  of  interest,  however  excessive  it  might  be.  Sir 
William  Grant  in  Bowes  v.  Heaps  (1)  answered  the  first  propo- 
sition by  saying  that  "  it  is  not  every  bargain  which  distress  may 
*'  induce  one  man  to  offer  that  another  is  at  liberty  to  accept." 
The  latter  proposition,  perhaps,  requires  some  qualification. 
I  am  not  at  all  prepared  to  dissent  from  the  opinion  that  where 
there  are  no  other  considerations  entering  into  the  question 
except  the  high  rate  of  interest  agreed  upon,  the  contract  is 
enforceable.  In  Montgomery  v.  Boucher  (2),  and  JSTotvland  v. 
Jennings  (3)  the  rate  of  interest  agreed  upon  was  twenty  per 
cent,  a  year.  In  Young  v.  Flvke  (4)  the  rate  of  interest  was 
five  per  cent,  a  month.  In  none  of  these  cases  was  any  question 
raised  as  to  the  right  to  recover  the  interest  agreed  upon.  So 
far  from  that  being  the  case  they  decided  that  the  agreed  rate 
of  interest  might,  under  the  law  as  it  then  prevailed,  be  taken 
as  the  basis  of  damage  recoverable  by  way  of  interest  after  the 
notes  had  matured.  In  Goodhue  y.  TFtiit/S^U  (5),  a  mortgage 
reserving  interest  at  the  rate  of  twenty-four  per  cent,  a  year 
was  sought  to  be  foreclosed.  Spragge  V.C.  refused  to  make  a 
decree  until  he  had  consulted  Esten  V.C.  and  found  that  a 
decree  had  been  made  in  a  similar  case  where  the  interest  was 
paid  at  thirty  per  cent,  a  year.  While  these  and  many  other 
cases,  some  of  which  I  shall  have  occasion  to  review  later  on, 
entirely  support  the  doctrine  that  parties  who  are  competent  to 
contract  render  themselves  liable  to  pay  any  rate  of  interest 
which  they  agree  to  pay,  Courts  of  Equity  have  held  that  the 
repeal  of  the  usury  laws  has  not  interfered  with  their  jurisdiction 


(1)  3  V.  &  B.  117.  (3)  11  U.  C.  C.  p.  272. 

(2)  14  U.  C.  C.  P.  45.  (4)  15  U.  C.  C.  P.  380. 

(5)  8  Gxant  531. 
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to  relieve  those  who  have  been  led  into  making  improvident  ^^^ 
bargains  unconscionable  in  their  nature,  and  entered  into  under  macphmmok 
circumstances  of  fraud  or  oppression.  By  fraud  in  such  cases  hclxait. 
is  not  to  be  understood  deceit  or  circumvention,  but  as  Lord  Barker  j. 
Selbome  defines  it  in  The  Earl  of  Ayhrfard  v.  MorrU  (1) 
^'An  unconscientious  use  of  the  power  arising  out  of  the 
t^  circumstances  and  conditions."  Numerous  cases  are  to  be 
found  in  the  books  where  contracts  entered  into  by  expectant 
heirs  and  reversioners  have  been  set  aside  as  oppressive  and 
unconscionable.  In  these  cases,  at  least  before  the  Imperial 
Act  81  Vict.  c.  4  was  passed,  the  principal  ground  for  relief 
was  the  inadequacy  of  consideration.  By  that  Act  it  was 
provided  that  sales  of  reversionary  interests,  if  made  bona  fide^ 
and  without  fraud  or  unfair  dealing,  should  not  be  set  aside 
merely  on  the  ground  of  undervalue.  While  therefore  inade- 
quacy of  price  in  the  one  case,  and  usurious  interest  in  the 
other  may  not,  by  themselves,  be  grounds  for  the  interven- 
tion of  the  Court,  they  are  important  factors  when  found  in 
conjunction  with  other  circumstances  in  determining  whether 
the  contract  should  be  allowed  to  stand.  In  the  case  of 
The  Earl  of  Ayleeford  v.  Morrie  (2),  Lord  Selbome  says :  ''  The 
"usury  laws,  however,  proved  to  be  an  inconvenient  fetter  upon 
"  the  liberty  of  commercial  transactions,  and  the  arbitrary  rule 
"of  equity  as  to  sales  of  reversions  was  an  impediment  to 
"fair  and  reasonable  as  well  as  to  unconscionable  bargains. 
"  Both  have  been  abolished  by  the  Legislature ;  but  the  abolition 
"  of  the  usury  laws  still  leaves  the  nature  of  the  bargain  capable 
"of  being  a  note  of  fraud  in  the  estimation  of  this  Court,  and 
"  the  Act  as  to  sales  of  reversions  (81  Vict.,  c.  4)  is  carefully 
"limited  to  purchases  made  bona  fide  and  without  fraud  or 
"unfair  dealing,  and  leaves  undervalue  still  a  material  element 
"in  cases  in  which  it  is  not  the  sole  equitable  ground  for 
"relief.  These  changes  of  the  law  have  in  no  degree  whatever 
"altered  the  on%b8  probandi  in  those  cases,  which,  according  to 
"Lord  Hardwicke,  raise  'from  the  circumstances  or  conditions 
"'of  the  parties  contracting  —  weakness  on  one  side,  usury  on 
" '  the  other  or  extortion  or  advantage  taken  of  that  weakness ' 

(1)  8  CaL  App.  484.  (2)  8  Ch.  App.  at  page  490.  ^  t 
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^^^  "  —  a  presumption  of  fraud.  Fraud  does  not  here  mean  deceit 
macphsbsov  44  Qj.  circumvention ;  it  means  an  unconscientious  use  of  the  power 
McLEAx.  *^ arising  out  of  these  circumstances  and  conditions;  and  when 
Barker  J.  *^  the  relative  position  of  the  parties  is  such  as  prima  facie  to 
^^  raise  this  presumption,  the  transaction  cannot  stand  unless  the 
^^  person  claiming  the  benefit  of  it  is  able  to  repel  the  presump- 
"  tion  by  contrary  evidence,  proving  it  to  have  been,  in  point  of 
"  fact,  fair,  just,  and  reasonable."  After  alluding  to  the  circum- 
stances of  that  case  Lord  Selborne,  in  the  same  case,  at  page 
495,  says:  ^^ Assuming,  as  I  do  assume,  and  am  prepared  to 
*^  decide,  that  this  is  a  state  of  circumstances  which,  cou- 
^^pled  with  the  nature  and  terms  of  the  bargain  themselves 
'^  {bargains  which  are  in  my  judgment  prima  fa<Ae  oppressive  and 
^^  extortionate^  casts  some  omts  probandi  upon  the  defendant, 
^^what  evidence  has  he  given  to  discharge  himself  of  that 
^*  burden?  "  The  surrounding  circumstances  of  that  case  were, 
of  course,  different  from  those  set  out  in  this  plea,  but  the 
nature  and  terms  of  the  bargain  which  Lord  Selborne  held 
to  be  prima  facie  oppressive  and  extortionate  are  in  no  material 
respect  different.  There  are  the  same  exorbitant  interest  charges 
at  the  outset,  and  the  same  thing  repeated  at  a  more  oppressive 
rate  at  the  succeeding  renewals  of  the  notes  —  the  only  diffeiv 
ence  being,  so  far  as  I  gather  from  the  figures,  that  the  plaintiff 
has  rather  surpassed  the  other  money  lenders  in  his  charges. 

In  Barrett  v.  Hartley  (1)  Stuart  V.C.  says :  "  In  order  to 
^^  render  a  contract  or  an  agreement  of  any  kind  binding  there 
^^  must  be  the  assent  of  both  parties  to  the  agreement  under 
**  such  circumstances  as  to  show  that  there  was  no  pressure,  no 
*^  influence  existing  of  a  kind  to  make  the  assent  an  imperfect 
^'  assent,  or  an  assent  which,  under  other  circumstances,  would 
^^  have  been  refused.  If  the  assent  to  the  agreement  is  not  aa 
^'assent  given  under  such  circumstances  as  that  both  parties 
^^  are  on  an  equal  footing,  and  the  agreement  one  perfectly  free 
"  from  any  influence  or  pressure  in  the  eye  of  this  Court,  it  is 
^*not  an  assent  sufficient  to  constitute  an  agreement."  The 
same  Judge,  a  little  further  on  in  the  same  case,  says :  ^^  But  it 
^^is  an  observation  of  some  importance,  now  that  the  usuiy 

(1)  2  Eq.  780. 
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"laws  are  repealed,  that  one  effect  of  such  repeal  was  to  bring       ^^^ 
"into  operation  to  a  greater  extent  than  formerly  another  macphebsok 
"  branch  of  the  jurisdiction  of  this  Court  which  existed  long     hclbav. 
"before  them  —  I  mean,  that  principle  of  the  Ck)urt  which     Barker j. 
"  prevented  any  oppressive  bargain  or  any  advantage  exacted 
"  from  a  man  under  grievous  necessity  and  want  of  money  from 
"  prevailing  against  him.     Whoever  has  attended  to  the  subject 
"  must  have  seen  that  the  moment  the  usury  laws  were  repeided, 
"and  the  lender  of  money  became  entitled  to  exact  anything 
"be  pleased  in  the  name  of  interest,  from  that  moment  that 
"jurisdiction  of  the  Court  which  prevailed  independently  of  the 
"  usury  laws  was  likely  to  be  called  into  active  operation." 

In  Nevill  v.  Snelling  (1)  the  principle  of  the  above,  and 
other  cases,  was  applied  to  a  bargain  entered  into  by  a  young 
man  with  a  money  lender  who  advanced  the  money  on  uncon- 
Bionable  terms  without  expectation  of  repayment  by  the  bor- 
rower, who  he  knew  had  no  means,  but  on  the  credit  of  such 
general  expectations  of  getting  some  as  were  founded  on  his 
father's  position  in  life,  and  in  the  hope  of  extorting  payment 
from  the  father  to  avoid  the  exposure  attendant  on  the  son's 
being  made  a  bankrupt.  After  a  review  of  many  of  the 
authorities  relating  to  the  sale  of  reversions,  and  a  discussion 
of  the  substantial  principle  involved  in  them,  Denman  J;,  at 
page  702  says:  "The  real  question  in  every  case  seems  to  me 
"to  be  the  same  as  that  which  arose  in  the  case  of  expectant 
"heirs  and  reversioners  before  the  special  doctrine  in  their 
"favour  was  established  —  that  is  to  say,  whether  the  dealings 
"have  been  fair,  and  whether  undue  advantage  has  been  taken 
"by  the  money  lender  of  the  weakness  or  necessities  of  the  . 
^person  raising  the  money.  Sometimes  extreme  old  age  has 
"been  unduly  taken  advantage  of  and  the  transactions  set 
^  aside.  Sometimes  great  distress.  Sometimes  infancy  has  been 
"imposed  upon  and  transactions,  though  ratified  at  full  age, 
"have  been  set  aside  because  of  the  original  vice  with  which 
"they  were  tainted.  In  every  case  the  Court  has  to  look 
"at  all  the  circumstances.  In  some  cases  may  result  the 
"conclusion  that  there  exists  mere  inadequacy  of  price  or 

(1)  16  Ch.  D.  679. 
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^1 ^^  exorbitance  of  interest  charged,  in  which  case  the  transaction 

macphbetow  44^iii  jjQ^  ]^  interfered  with.  But  in  others,  taking  the  whole 
mclbak.  h  history  together,  it  may  present  so  many  features  of  uncon- 
Barkerj.  a  scicntiousness,  oxtortion  and  unfair  dealing  on  the  one  side, 
^^  and  weakness  on  the  other  as  to  compel  the  Court  to  exercise 
^^its  equitable  jurisdiction,  at  all  events  so  far  as  to  restrain 
^Hhe  profits  of  the  money  lender  within  fair  and  reasonable 
"bounds." 

In  Beynon  v.  Cook  (1)  Lord  Jessel  says,  Croft  v.  QraJiam  (2) 
is  conclusive,  shewing  that  the  repeal  of  the  usury  laws  does 
not  make  a  hard  bargain  with  an  expectant  heir  reasonable, 
because  in  other  cases  the  usury  laws  no  longer  being  in  force 
persons  may  make  hard  bargains  with  persons  entitled  to 
property  in  possession  or  entitled  to  no  property  at  all. 

In  Webster  ▼.  Cook  (3)  decided  in  1867,  before  the  Act 
81  Vict,  was  passed,  a  transaction  for  the  sale  of  a  reversion 
was  set  aside  by  Lord  Romilly  on  the  ground  of  inadequacy  of 
value.  The  decision  was  reversed  by  Lord  Chelmsford,  who 
held  that  the  case  was  not  one  of  the  sale  of  a  reversion,  and  as 
there  was  no  fraud  or  overreaching  charged,  the  transaction 
was  upheld  though  the  party  was  allowed  to  redeem  under  a 
provision  in  the  contract  for  that  purpose.  At  pi^e  548  the 
Lord  Chancellor  says :  "  The  interest  exacted  by  the  defendant 
"  is  certainly  of  an  excessive  kind  and  is  calculated  to  create  a 
"prejudice  against  him.  But  the  plaintiff  is  not  a  young  man 
"and  is  fully  capable  of  taking  care  of  himself;  he  knew  that 
"  the  defendant  was  a  money  lender,  and  he  himself  states  that 
"he  had  had  dealings  with  the  defendant  for  four  years  pre- 
"  viously,  and  if  the  plaintiff  chooses  to  enter  into  an  agreement 
"  of  this  kind,  in  which  he  can  impute  no  fraud  or  witfair  dealing^ 
"  I  do  not  see  what  right  equity  can  have  to  interfere  with  the 
"transaction,  although  it  may  be  regarded  with  no  favor." 
The  rate  of  interest  in  that  case  was  sixty  per  cent. 

Reference  may  also  be  made  to  MiUer  v.  Cook  (4),  Tyler  v. 
TaU9  (5),  CockeU  v.  Taylor  (6.) 


(1)  10  Ch.  App.  389.     (4)  10  Eq.  S41. 

(2)  2  DeG.  J.  &  S.  155.   (5)  11  Eq.  265  and  on  appetd  6  Ch.  App.  665. 

(3)  2  Gh.  App.  542.      (6)  15  Beay.  103. 
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It  is  true  that  all  the  cases  to  which  I  have  made  especial  ^^^ 
reference,  except  NetnU  v.  Snelling^  were  cases  of  sales  of  M^c^=«««>ir 
expectancies  or  reversionary  interests.  That  case,  however,  mcleak. 
was  one  where  no  security  had  been  given,  and  where  the  Barker  j. 
transaction  was  in  character  precisely  the  same  as  here.  I 
think  it  does  appear  from  these  authorities  that,  notwithstand- 
ing the  repeal  of  the  usury  laws,  the  jurisdiction  of  Courts  of 
Equity  to  set  aside  unconscionable  contracts  has  been  in  no 
way  impaired ;  and  that  though  the  contract  may  be  one  merely 
of  loan,  the  rate  of  interest  charged,  and  the  terms  of  the 
contract  itself,  may  be  looked  at  in  coryunction  with  the  eircumr 
itanees  under  which  it  was  entered  into^  to  enable  the  Court  to 
determine  whether  it  should  be  allowed  to  stand  or  not. 
There  can  be  no  doubt  that  from  the  facts  stated  in  this  plea, 
which  for  the  purposes  of  this  demurrer  must  be  taken  as  true, 
that  this  plaintiff  exacted  a  most  exorbitant  rate  of  interest 
from  the  defendants  on  the  dealings  between  them.  The  action 
is  brought  to  recover  the  amount  of  three  notes  amounting  to 
five  hundred  and  forty-one  dollars,  made  in  July,  1896,  and 
maturing  in  the  following  October.  The  dealings  commenced 
in  January,  1896,  when,  for  a  cash  advance  of  one  hundred  and 
twenty-six  dollars  for  three  months  the  plaintiff  exacted  fifty 
dollars,  or  about  forty  per  cent.  To  this  he  added  five  dollars  for 
drawing  the  mortgage,  and  took  a  note  dated  January  18, 1896, 
at  three  months,  for  one  hundred  and  eighty-one  dollars.  When 
this  fell  due  it  was  renewed  for  the  same  amount,  and  in  July 
it  was  again  renewed  at  its  face,  and  this  renewal  is  one  of  the 
notes  sued  on.  When  this  note  was  made  in  January  the 
plaintiff  held  another  note  of  the  defendants  for  some  previous 
transaction  for  fifty-five  dollars.  This  note  fell  due  on  the 
eleventh  April,  and  the  one  hundred  and  eighty-one  dollar 
note  on  the  twenty-first  of  April ;  but  as  the  defendants  were 
unable  to  pay  either  of  them  they  were  both  renewed  at  three 
months,  the  plaintiff  charging  one  hundred  and  five  dollars  for 
the  accommodation,  for  which  sum  the  defendants  also  gave 
their  note  at  three  months.  The  fifty-five  dollars  renewal,  and 
this  one  hundred  and  five  dollar  note  fell  due  July  14, 1896,  and 
the  one  hundred  and  eighty-one  dollars  renewal  on  the  twenty- 
fourth  of  the  same  month,  when  the  defendants,  being  unable 
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^^-       to  pay,  were  obliged  to  ask  further  time.    The  plaintiff  agreed 

MACPHBB80H  ^q  |.jj[g^  |3^|.  charged  the  enormous  sum  of  two  hundred  and 

mcLbav.     fifty-five  dollars  for  the  extension,  and  for  this  sum  the  defen- 

Barkerj.    dauts  also  gave  their  note  at  three  months.    Stated  in  a  few 

words  the  transaction  is  this :  For  a  cash  loan  of  one  hundred 

and  twenty-six  dollars,  on  the  eighteenth  January,  1896,  and 

five  dollars  for  drawing  the  chattel  mortgage,  the  defendants 

found  themselves  only  six  months  later  under  a  liability  of 

five  hundred  and  forty-one  dollars,  the  difference  between  the 

sums  being  made  up  solely  of  interest  charges. 

The  three  notes  sued  on  are  in  fact  the  outcome  of  accumula- 
tions of  interest  charges  so  grossly  enormous  as  to  render  the 
transactions  of  the  ordinary  professional  money  lender,  of  which 
some  instances  were  under  review  in  the  cases  I  have  cited, 
tame  and  uninteresting.  The  only  question  at  present  for 
determination  is  whether  such  facts  are  alleged  in  this  plea  as 
would,  if  proved,  be  sufficient  to  entitle  the  defendants  to 
relief.  The  plea  alleges  that  the  plaintiff  evaded  and  refused 
to  tell  the  defendants,  when  they  applied  for  the  original  loan, 
what  rate  of  interest  he  would  charge ;  that  he  then  knew  that 
the  defendants  were  so  situated  that  they  must  have  the  one 
hundred  and  twenty-six  dollars  immediately  after  the  eighteenth 
of  January,  and  that  with  this  knowledge  he  evaded  telling 
them  his  rate  of  interest  with  the  fraudulent  purpose  and  design 
of  obtaining  an  unfair  and  unconscionable  contract.  The  plea 
also  alleges  that  if  the  plaintiff  had  told  them  at  first  what  he 
intended  to  charge  they  would  have  gone  elsewhere  for  the 
money,  but  that  on  the  eighteenth  of  January  they  were  so  situat. 
ed,  owing  to  the  course  of  action  designedly  and  fraudulently  pur- 
sued by  the  plaintiff,  that  they  were  compelled  to  sign  the  note 
and  execute  the  mortgage,  and  that  plaintiff  knew  they  were  in 
that  position. 

For  the  purposes  of  this  demurrer  I  think  the  plaintiff  must 
be  taken  to  admit  the  truth  of  these  allegations.  Unless  there- 
fore a  jury  would  not  be  justified  in  finding  that  such  facts  did, 
as  Lord  Selborne  says,  amount  to  an  unconscientious  use  of  the 
power  arising  out  of  the  circumstances  and  conditions,  or  that 
these  facts  together  with  the  fact  of  the  high  rate  of  interest 
charged  did  show  not  only  a  fraudulent  design  to  procure  bat 
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an  actual  procuring  of  a  contract  unconscionable  and  oppressive  ^^^ 
in  its  character,  then  the  plea,  I  think,  discloses  a  ground  for  macphbimok 
relief  and  must  be  sustained.  In  my  opinion,  the  authorities  mcleak. 
which  I  have  cited,  sustain  the  view  that  such  a  finding  would  Barker  j, 
be  warranted  by  such  facts.  It  is  true  that  the  note  of  one 
hundred  and  eighty-one  dollars  sued  on  is  a  second  renewal  of 
the  original  note,  alleged  to  have  been  procured  under  the  cir- 
cumstances I  have  just  mentioned.  This  it  was  argued  re- 
moved all  vice  and  infirmity  which  may  have  attached  to  the 
original  transaction.  There  might  be  circumstances  where  such 
a  result  would  follow,  but  that  would  not  necessarily  be  the 
case  here.  It  is,  however,  alleged  in  this  plea  and  it  must  be 
taken  as  true,  that  when  these  renewals  were  given  and  when 
the  other  two  notes  were  given  and  renewed  the  plaintiff  then 
had  these  defendants  entirely  in  his  power  and  fraudulently 
and  unconscionably  took  advantage  of  that  fact  and  the  de- 
fendants' circumstances  in  order  to  compel  them  to  renew  upon 
his  own  terms  as  they  were  unable  to  pay.  It  is  certainly  true 
that  the  plaintiff  then  knew  the  hold  he  had  on  these  defendants. 
The  fact  that  they  at  first  submitted  to  such  an  enormous  shave 
as  they  did  is  at  least  some  evidence  of  the  embarrassed  position 
in  which  they  then  were ;  and  the  fact  that  when  the  renewals 
were  given  they  submitted  to  such  ruinous  charges,  is  strong 
evidence,  not  only  of  their  distressed  circumstances  but  that 
they  were  in  fact  —  and  acted  under  the  influence  of  that  feel- 
ing—  in  vinctUis  to  thijL  plaintiff  and  virtually  compelled  to 
submit  to  such  terms  as  he  chose  to  dictate.  Whether  a  jury 
would  find  that  the  dealing  actually  was  unconscionable  and 
fraudulent  on  the  plaintiff's  part  or  how  far  the  plaintiff  may  be 
able  to  show  that  the  transaction  was  fair  and  reasonable,  and 
thus  rebut  the  presumption  of  fraud  (if  any)  which  might 
arise  from  the  nature  and  terms  of  the  contract  itself,  it  is 
unnecessary  now  to  consider.  It  is  only  necessary,  in  order  to 
determine  the  sufficiency  of  this  plea,  to  say  that  the  facts  and 
circumstances  stated  in  the  plea  and  admitted  by  the  demurrer, 
would  in  law  amount  to  that  description  of  fraud  and  oppression 
which  entitles  a  pai*ty  to  relief  who  has  entered  into  a  security, 
and  given  promises  to  pay,  as  these  defendants  have  as  a  result 
of  such  fraud  and  oppression. 
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Though  not  argued,  there  was  another  ground  of  demurrer 
macphbbsok  ijIjj^^  ^1j^  defendants  should  have  offered  to  pay  the  costs  of  the 
McLEAir.     suit  in  addition  to  the  amount  advanced  and  interest.     As  the 
Barker  J.    plaintiff  mf^cs  uo  pretence  of  his  willingness  to  accept  the 
offer,  he  is  in  no  way  prejudiced  by  the  omission,  if  it  were  a 
material  one,  which  I  think  it  is  not.    The  Court,  in  adminis- 
tering the  relief,  has  ample  power  of  imposing  the  conditioDS 
upon  which  it  shall  be  granted,  and  the  disposal  of  the  question 
of  costs  is  one  largely  dependent  upon  the  circumstances  of  the 
case  itself,  as  they  appear  in  proof. 

I  think  there  must  be  judgment  for  the  defendants  on  this 
demurrer. 

Hanington,  Landby  and  McLeod  JJ.  concurred. 

VanWabt  J.  took  no  part. 

Judgment  far  defendants  an  demurrer. 


1808.        PERRY  V.  THE  LIVERPOOL  AND   LONDON  AND  GLOBE 


Febrvarifi, 


INSURANCE  COMPANY. 
Fire  Iruurcmce  —  Policy  —  Notice  —  Mortgagee  —  Tide, 

A  policy  of  insurance  on  a  mortgaged  property  contained  a  condition  that  the 
insured  should  give  notice  of  any  other  insurance  already  made,  or  which 
should  afterwards  be  made  elsewhere  on  the  same  property,  whether  valid  or 
not  valid,  and  whether  concurrent  or  otherwise,  so  that  a  memorandum  of 
such  insurance  might  be  indorsed  on  the  policy.  The  mortgagee,  withont 
such  notice  or  endorsement,  effected  another  insurance  with  another  company 
in  the  name  of  the  plaintiff's  wife,  with  the  loss,  if  any,  payable  to  himself 
as  his  interest  might  appear. 

Held,  that  the  mortgagee's  insurance,  without  the  hotioe  and  endorsement, 
voided  the  plaintiff's  insurance. 

This  was  an  action  on  a  policy  of  fire  insurance  effected  with 
the  defendant  company  for  the  sum  of  three  hundred  dollars, 
tried  before  Mr.  Justice  Hanington  and  a  jury  at  the  Saint 
John  Circuit,  June  1897.    Verdict  for  plaintiff  for  f880. 
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November  5, 1897.     (7.  A  Palmer^  (?.(7.,  moved,  pursuant  to       ^^^ 
leave  granted  at  the  trial,  for  a  non-euit  or  to  enter  a  verdict  for      p«»»y 
the  defendants,  or  for  a  new  trial  on  the  grounds  that  there  was       thx 
other  insurance  effected  on  the  property  without  notice  to  the 
defendants,  and  the  same  was  not  endorsed  on  the  policy ;  also,    andolobx 
that  no  notice  was  given  to  the  company  of  an  encumbrance  by   ^oMrtNT? 
way  of  mortgage  existing  on  the  property.     (The  condition  of    Tiwka  j. 
the  policy,  and  the  relevant  facts  are  set  out  in  the  judgments.) 
It  is  submitted  that  the  application  amounted  to  a  warranty, 
and  the  mortgage  lien  and  the  contracting  of  another  insurance 
without  notice  make  the  policy  null  and  void. 

TF.  Fuffsley,  Q.C.^  contra.  By  the  mortgage  no  authority 
was  given  to  insure.  The  ignorance  of  the  mortgagor  is  an 
excuse  when  the  insurance  is  placed  without  his  knowledge  by 
the  mortgagee.    1  May  on  Ins.  (8rd  ed.)  par.  294  C. 

Palmer^  Q.O.^  in  reply. 

Cur.  adv.  vtdt. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  an  action  on  a  policy  of  insurance 
effected  with  the  defendants'  company  on  a  property  in  the 
Parish  of  Johnston,  Queen's  County,  for  the  sum  of  three 
hundred  dollars.  The  cause  was  tried  at  Saint  John  before 
Mr.  Justice  Hanington  and  a  jury,  and  the  plaintiff  had  a 
verdict  for  three  hundred  and^  thirty  dollars. 

The  defendants  now  move  for  a  non-suit,  pursuant  to  leave 
reserved,  or  to  enter  a  verdict  for  the  defendants,  or  for  a  new 
trial. 

The  declaration  is  in  the  usual  form,  and  the  plea  upon 
which  the  defendants  rely  chiefly  is  that  there  was  other 
insurance  on  the  dwelling  house,  of  which  no  notice  was  given 
to  the  company,  and  the  same  was  not  endorsed  on  the  policy. 

The  condition  in  the  policy  to  which  this  plea  refers  is  as 
follows :  "  That  persons  who  have  insured  property  with  this 
^^  company  shall  give  notice  of  any  other  insurance  already 
^^made,  or  which  shall  afterwards  be  made  elsewhere  on  the 
"same  property,  whether  valid  or  not  valid,  and  whether  con* 
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^^'        "  current  with  this  policy  or  otherwise,  so  that  a  memorandum 

fbbry      4i  Qf  g^^jj  other  insurance  may  be  endorsed  on  the  policy  or 

The        ^*'  policies  e£fected  with  this  company,  otherwise  such  policy  or 

policies  shall  be  void," 

AWD  Globe       On  the  twenty-fifth  of  October,  1888,  the  plaintiff,  and  Mary 

coaiF^r   T.  Perry,  his  wife,  gave  a  mortgage  of  the  property  insured  to 

T,;^75;  J,    Sydney  S.  Stockton  to  secure  the  payment  of  nine  hundred  and 

thirty-two  dollars  and  sixty-five  cents.    This  mortgage  was 

still  unsatisfied  and  not  discharged  when  the  insurance  was 

effected  under  the  policy  sued  upon  in  this  action,  namely,  the 

twenty-fifth  of  June,  1894,  and  when  the  fire  occurred  in  the 

fall  of  1895. 

It  is  also  true  that  at  the  time  this  insurance  was  effected, 
and  when  the  fire  occurred,  there  was  another  insurance  on  the 
same  property  in  the  Lancashire  Insurance  Company.  This 
policy  was  effected  through  Mr.  C.  A.  Stockton,  acting  for  the 
mortgagee,  and  after  the  fire  the  Lancashire  Company  paid  Mr. 
C.  A.  Stockton  three  hundred  and  fifty  dollars.  The  policy  in 
the  Lancashire  was  in  the  name  of  Mary  T.  Perry,  wife  of  the 
plaintiff,  loss,  if  any,  payable  to  C.  A.  Stockton. 

The  grounds  of  the  non-suit  are : 

1.  It  being  in  proof  that  there  was  insurance  on  the  property 
in  the  name  of  the  owner  of  the  property  in  the  Lancashire 
Insurance  Company  at  the  time  of  the  application  and  at  the 
time  of  loss,  of  which  no  notice  was  given  the  defendant 
company. 

2.  The  false  statement  in  the  application  which  plaintiff 
signed  that  there  was  no  mortgage  on  the  property,  it  being 
false  in  fact,  entitle  the  plaintiff  to  a  non-suit. 

If  there  is,  as  I  think  from  the  evidence  no  doubt  there  was, 
at  the  time  this  policy  was  issued,  and  when  the  fire  occurred, 
an  insurance  on  the  same  property  in  the  Lancashire,  and  also 
a  mortgage  on  the  property  to  Sydney  S.  Stockton,  then,  it 
seems  to  me,  if  there  were  no  other  circumstances  or  facts  in 
the  case,  a  non-«uit  would  have  to  be  entered. 

There  was  an  application  for  insurance  in  this  case.  In  this 
application,  signed  by  the  plaintiff,  he  says  that  there  was  no 
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other  insurance  and  no  mortgage.    This  the  defendants  say  is  a       ^^^ 
warranty  by  the  plaintiJBF.  pebby 

To  this  the  plaintiff  makes  answer,  that  at  the  time  the        the 
defendant  company  insured  the  dweUing  house,  he,  the  plaintiff,  ,^^^^^ 
had  no  knowledge  of  insurance  in  the  Lancashire ;  that  Stockton  Ain>  gix>bb 
took  out  a  new  policy  after  he  had  given  notice  to  Mrs.  Perry   ^Mr^KYT 
that  he  would  not  insure  longer  unless  she  paid  the  premium ;    TaekcT j. 
that  the  new  insurance  was  without  her  knowledge  or  consent, 
and  that  she  is  not  affected  by  that  insurance,  which  was  made 
for  the  benefit  of  the  mortgagee ;  that  the  Perrys  were  ignorant 
that  the  mortgagee  had  effected  the  insurance. 

The  plaintiff  in  his  evidence  says  that  he  does  not  believe 
that  Kennedy,  through  whom  the  insurance  was  effected,  and 
who  was  agent  either  for  William  M.  Jarvis,  or  for  the  company, 
or  for  both,  read  over  the  application  to  him,  the  plaintiff,  after 
the  answers  had  been  written  down ;  that  he  himself  did  not 
read  it ;  that  Kennedy  never  asked  him  whether  or  not  there 
was  a  mortgage  on  the  property;  that  he  did  not  know  the 
word  ^'none'^  was  written  in  answer  to  a  question  as  to  a 
mortgage ;  that  mortgage  was  not  spoken  of ;  that  no  question 
was  asked  him  as  to  other  insurance,  and  that  he  had  no 
knowledge  of  the  insurance  Mr.  Stockton  had  placed  in  the 
Lancashire. 

Maiy  Perry,  the  wife  of  the  plaintiff,  gives  similar  evidence 
to  that  of  her  husband  as  to  what  took  place  between  them 
and  Kennedy ;  that  she  had  no  knowledge  of  insurance  in  the 
liancashire,  and  that  no  question  was  asked  by  Kennedy  as  to 
other  insurance  or  a  mortgage. 

I  may  here  state  that  Mrs.  Perry  signed  and  declared  to  the 
truth  of  the  proof  of  loss  under  the  policy  in  the  Lancashire ; 
also  the  statement  of  valuation,  and,  with  Mr.  C.  A.  Stockton, 
signed  a  receipt  for  the  insurance  money. 

Kennedy,  on  the  contrary,  swears  that  at  the  time  the 
application  was  signed  he  asked  the  plaintiff  if  there  was  any 
other  insurance  and  he  said  there  was  none ;  that  he  asked  him 
if  there  was  a  mortgage  and  he  said  none ;  that  he  wrote  down 
the  different  answers  in  the  application  before  the  plaintiff 
signed;  that  he  read  the  questions  to  him  from  the  printed 
paper ;  that  he  read  the  whole  application  to  Perry  after  it  was 
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1808.       filled  out  and  before  he  signed  it;   and  that  he  made  no 

^^^      objections  to  the  statements  it  contained. 

thb  At  the  trial  Mr.  Pugsley  submitted  certain  questions  to  be 

left  to  the  jury,  and  Mr.  Palmer,  for  the  defendants,  did  the 

A2n>  globk  same.    In  answer  to  the  questions  put  by  the  plaintiff's  counsel 

comp^^y!'   the  jury  said  that  Kennedy  did  not  at  the  time  of  the  application 

rp^^j^^j^    ask  the  plaintiff  if  there  was  any  mortgage;  that  the  agent 

wrote  the  answer  there  was  "none,"  and  the  plaintiff  signed 

the  application  without  knowing  that  it  contained  the  statement 

that  there  was  no  mortgage  on  the  property ;  that  the  statements 

by  the  plaintiff  at  the   time  of  the  application  were   made 

bona  fide  and  in  an  honest  belief  that  they  were  correct,  and  at 

the  time  of  the  application  and  proof  of  claim  the  plaintiff  did 

bona  fide  believe  that  there  was  no  other  insurance  upon  the 

property. 

To  the  questions  of  the  defendants'  counsel  the  jury  made 
answer :  That  the  fact  of  other  insurance  was  not  a  fact  material 
to  be  known  to  the  defendants,  and  was  not  material  to  the  risk, 
and  that  the  fact  of  the  mortgage  upon  the  property  to  Sydney 
S.  Stockton  was  not  a  fact  material  to  be  known  to  the 
defendants,  and  was  not  material  to  the  risk. 

Upon  the  answers  to  the  questions  the  learned  judge  ordered 
a  verdict  to  be  entered  for  the  plaintiff  for  three  hundred  and 
thirty  dollars. 

The  plaintiff  contends  also  that  the  application,  not  being  a 
part  of  the  policy,  the  statements  therein  are  only  representa- 
tions. 

I  think  that  notwithstanding  the  answers  to  these  questions, 
a  non-suit  ought  to  be  entered,  and  it  matters  not  from  the 
view  I  take  of  this  case  whether  the  statements  in  the  application 
are  a  warranty  or  only  representations. 

The  condition  of  the  policy  is  that  it  shall  be  void  unless 
notice  is  given  to  the  company  of  any  other  insurance  already 
made,  or  which  should  be  made  on  the  same  property,  and 
whether  concurrent  with  the  policy  or  otherwise,  so  that  a 
memorandum  of  such  other  insurance  might  be  endorsed  on 
the  policy.  If  the  insured  can  after  a  fire  get  rid  of  this 
condition  by  saying  "  that  at  the  time  the  policy  was  issued  I 
**  did  not  know  there  was  any  other  insurance,"  this  condition 
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might  as  well  be  left  out;  for  it  is  not  difficult  to  believe  that       ^^^ 
there  are  at  least  some  policy  holders  who,  in  the  event  of  a      ^»»t 
loss,  would  find  it  convenient  to  forget  that  there  was  other       the 
insurance.    It  seems  to  me  that  it  would  be  unwise,  and  would  ^^^^!^ 

^  AND  LOKDOH 

open  the  door  to  fraud  and  false  swearing  if  claimants  for  losses  and  olobb 
by  fire  could  render  this  condition  of  no  effect  by  asserting  their  ^^^^* 
ignorance  of  other  prior  insurance.  Tndtoj. 

Although  the  jury  has  found  that  the  plaintifiF,  at  the  time  he 
signed  the  application,  did  not  know  what  it  contained  as  to  a 
mortgage  or  other  insurance  (and  tlus  in  the  teeth  of  Mr. 
Eennedy^s  oath  and  the  written  paper)  yet  I  think  it  would  be 
disastrous  if  such  a  finding  were  allowed  to  prevail.  There  is 
the  statement  in  black  and  white,  signed  by  the  plaintiff,  that 
there  was  no  mortgage  on  the  property,  and  yet  he  says  that  he 
did  not  know  it  was  there.  If  he  did  not  know  he  ought  to 
have  known.  How  much  would  it  avail  a  policy  holder,  after  a 
fire,  when  confronted  with  the  conditions  in  his  policy,  to  say, 
*^  I  never  read  them.''  I  think  such  an  answer  would  not  help 
him  much  in  a  court  of  law. 

It  is  said  that  the  policy  in  the  Lancashire  was  for  the  benefit 
of  the  mortgagee.  But  it  is  also  true  that  when  Mr.  Stockton 
received  the  three  hundred  and  fifty  dollars  Mrs.  Perry  was 
relieved  from  the  payment  of  so  much  money  and  the  mortgage 
on  her  property  was  either  wholly  paid  or  reduced  by  that 
amount. 

Besides,  the  insurance  in  the  Lancashire  was  in  the  name  of 
Mrs.  Perry,  and  was  paid  upon  proof  of  loss  signed  by  her  and 
upon  a  joint  receipt  signed  by  herself  and  Mr.  C.  A.  Stockton. 

In  Parsofis  v.  The  Standard  Insurance  Company  (1)  is  a 
case  where  an  applicant  for  insurance,  in  answer  to  the  question 
^  What  other  insurance,  if  any«  is  there  upon  the  property,  and 
^in  what  office  ?''  replied  showing  four  existing  insurances  of 
two  thousand  dollars  each,  but  by  mistake  mentioned  the  name 
of  the  Canada  Fire  and  Marine  Insurance  Company  as  one  of 
them  instead  of  the  Provincial,  it  was  held,  reversing  the 
judgment  of  the  Queen's  Bench,  43  U.  C.  R.  608,  that  under 
the  eighth  statutory  condition  the  policy  was  void.    In  DovU  v. 

(1)  4  Ont  App.  326. 
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s^inst  loss  by  fire  contained  the  following  condition :  ^^  In  case 
The  ^^of  subsequent  insurance  on  any  interest  in  property  assured 
LrvKRFooL  44  \^y  ^jjjg  compauy  (whether  the  interest  assured  be  the  same  as 
AND  GLOBE  ^^that  assured  by  this  company  or  not)  notice  thereof  most 
^^  be  given  in  writing  at  once,  and  such  subsequent  assurance 
^^  endorsed  on  the  policy  granted  by  this  company,  or  otherwise 
^^acknowledged  in  writing;  in  default  whereof  such  policy  shall 
^^  thenceforth  cease  and  be  of  no  effect.'^  The  insured  effected 
subsequent  insurance,  and  verbally  notified  the  agent,  but  there 
was  no  indorsement  made  on  the  policy,  nor  any  acknowledg- 
ment in  writing  by  the  company.  Held,  reversing  the  judgment 
of  the  court  below,  that  the  insured  not  having  complied  with 
the  condition  the  policy  ceased  and  became  of  no  effect  on  the 
subsequent  insurance  being  effected,  and  that  neither  the  agent 
nor  the  inspector  had  power  to  waive  a  compliance  with  its 
terms. 

I  think  the  verdict  for  the  plaintiff  must  be  set  aside  and  a 
non-suit  entered. 

Barker  J.  This  action  was  brought  to  recover  the  amount 
insured  by  the  defendants  upon  a  house  owned  by  the  plaintiff's 
wife.  The  Judge  left  certain  questions  to  the  jury,  and  on  the 
findings  he  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
three  hundred  and  thirty  dollars,  the  amount  of  the  insurance 
and  interest.  A  motion  was  made  pursuant  to  leave  reserved 
to  enter  the  verdict  for  the  defendants,  and  I  think  this  motion 
should  succeed.  Several  grounds  were  stated  by  counsel  in 
making  the  motion,  but  I  shall  confine  myself  to  one.  The 
policy  in  question  is  a  three-year  policy  dated  June  25th,  1894, 
and  it  is,  by  its  terms,  subject  to  the  conditions  endorsed  on  it 
which  are  to  be  taken  as  a  part  of  the  policy.  The  fifth  of  these 
conditions  as  far  as  it  effects  this  case  is  as  follows:  ^^That 
^^  persons  who  have  insured  property  with  this  company  shall 
*^  give  notice  of  any  other  insurance  already  made  or  which  shall 
^^  afterwards  be  made  elsewhere  on  the  same  property,  whether 
^^  valid  or  not  valid,  and  whether  concurrent  with  this  policy 

(1)  12  S.  C.  R.  446. 
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"or  otherwise,  so  that  a  memorandum  of  stich  other  insurance        ^^^ 
"  may  be  endorsed  on  the  policy  or  policies  effected  with  this      ^»»y 
"  company,  otherwise  such  policy  or  policies  will  be  void."  thb 

In  November,  1891,  an  insurance  on  this  same  building  for 
three  hundred  and  fifty  dollars  was  effected  in  the  name  of  the  ahd  qlobb 
plaintiff's  wife  with  the  Lancashire  Insurance  Company,  and  on  ^^^^ 
its  expiration,  in  November,  1894,  the  insurance  was  continued  svicer  j. 
by  a  new  policy  with  the  same  company,  also  in  the  wife's  name, 
for  the  same  amount  for  a  further  term  of  three  years.  When, 
therefore,  this  insurance  now  in  suit  was  effected  by  the  plaintiff 
there  was  another  insurance  on  the  same  building  in  the  name 
of  lus  wife  with  another  company,  and  while  the  present  policy 
was  current  a  new  policy  was  taken  out  on  the  building  in  the 
wife's  name  in  the  Lancashire  Company.  The  building  in 
question  was  destroyed  by  fire  on  the  25th  October,  1895. 
Proofs  of  loss  were  sent  in  to  the  Lancashire,  and  a  claim  made 
by  the  plaintiff's  wife,  and  that  company  paid  the  amount  to 
Stockton,  the  mortgagee  of  the  property,  to  whom  the  loss  was 
made  payable,  the  plaintiff's  wife  joining  him  in  a  receipt  for 
the  money.  There  is  no  dispute  as  to  these  facts,  and  the  only 
question  which  I  propose  to  consider  is  whether  the  present 
action  can  be  sustained  by  reason  of  the  condition  against 
double  insurance  which  I  have  already  quoted. 

The  insurance  with  the  Lancashire  Company  was  effected 
under  and  by  virtue  of  a  covenant  contained  in  a  mortgage 
given  by  the  plaintiff  and  his  wife  on  the  property  in  question 
on  the  25th  October,  1888,  to  one  Sydney  S.  Stockton  to  secure 
the  sum  of  nine  hundred  and  thirty-two  dollars  and  sixty-five 
cents.  This  mortgage  contained  a  covenant  by  the  plaintiff 
and  his  wife  that  they  would,  during  the  continuance  of  the 
security  at  their  costs  and  charges,  insure  and  keep  insured  the 
buildings  on  this  land,  of  which  the  house  in  question  was  one, 
in  a  sum  not  less  than  one  thousand  dollars  and  assign  the 
policy  to  Stockton,  the  mortgagee,  and  deposit  the  same  with 
him,  and  that  in  case  the  plaintiff  and  his  wife  neglected  or 
refused  to  do  so  it  should  be  lawful  for  Stockton  to  insure  the 
buildings  in  a  sum  not  exceeding  one  thousand  dollars,  when 
and  in  such  manner  and  form  as  he  should  see  fit,  and  the 
premiums  paid  by  Stockton  for  such  insurance  were  payable  by 
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the  plaintiff  and  hia  wife  on  demand,  and  made  a  charge  upon 
the  premises.  It  was  further  provided  by  the  mortgage  that  in 
case  of  a  loss  all  insurance  moneys  received  by  Stockton  under 
policies  effected  in  pursuance  of  that  covenant  should  be  appro- 
priated in  paying  off  the  mortgage,  and  any  surplus  should  be 
paid  to  the  plaintiff  and  his  wife.  The  evidence  shows  that  the 
plaintiff  had  reduced  the  amount  of  this  mortgage  by  various 
payments  to  some  three  hundred  dollars ;  that  though  he  had  at 
one  time  insured  for  the  benefit  of  the  mortgagee,  he  had  ceased 
to  do  so  some  years  ago,  and  that  in  fact  when  he  effected  the 
insurance  now  in  question  he  did  not  know  anything  of  the 
insurance  with  the  Lancashire ;  in  fact  neither  he  nor  his  wife 
knew  anything  of  that  insurance  until  after  the  loss  had  taken 
place. 

The  contention  on  the  part  of  the  plaintiff  was  that  the 
condition  in  question  had  no  reference  to  insurance  effected  by 
any  other  person  than  the  plaintiff  himself;  that  he  was  entirely 
ignorant  of  the  other  insurance,  and  could  not,  therefore,  give 
the  notice  to  the  company,  and  that  the  insurance  with  the 
Lancashire  was  an  insurance  on  mortgagee's  interest  and  for 
his  benefit,  and  in  such  a  case  the  condition  did  not  apply.  It 
is  in  my  opinion  altogether  wrong  to  call  the  insurance  with 
the  Lancashire  an  insurance  on  mortgagee's  interest.  It  is  an 
insurance  on  the  owner's  interest,  with  the  loss  payable  to  the 
mortgagee.  Between  these  two  classes  of  insurance  there  are 
material  distinctions.  If  a  mortgagee  insures  simply  his  mort- 
gage interest — that  is  his  mortgage  debt  —  his  insurance  ceases 
when  the  debt  is  paid  because  he  no  longer  has  an  interest  in 
the  premises.  If  a  loss  occurs,  and  the  insurance  company 
pays  the  loss  —  that  is  the  mortgage  debt  —  the  company  is 
entitled  to  the  benefit  of  the  security,  and  to  be  subrogated  to 
the  mortgagee's  rights.  The  company  becomes  the  creditor  of 
the  mortgagor  instead  of  the  mortgagee.  The  mortgagor  in 
such  a  case  does  not  pay  the  premiums,  nor  is  he  prevented 
from  insuring  and  recovering  in  his  own  name  to  the  full  value 
of  the  premises.  In  the  present  case,  however,  the  insurance 
with  the  Lancashire  is  in  the  name  of  the  owner;  it  is  her 
insurance  altogether  and  in  her  interest,  though  the  loss  is 
made  payable  to  the  mortgagee. 
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Torrop  v.   The  Imperial  Insurance  Company  (1).  ^^^ 

In  Carpenter  y.  The  Providence  Waehington  Insurance  Company  ^^^^^^ 
(2)  Story  J,  pointing  out  the  distinction  to  which  I  have  just  thb 
referred  says :  "  If  then  a  mortgagor  pTOCures  a  policy  on  the  ^^^^^^^ 
^^  property  against  fire,  and  he  afterwards  assigns  the  policy  to  and  qmbb 
^nhe  mortgagee  as  collateral  security,  that  assignment  operates  ^coxpi^? 
^^  solely  as  an  equitable  transfer  of  the  policy  so  as  to  enable  BtfkmTj. 
'Hhe  mortgagee  to  recover  the  amount  due  in  case  of  loss;  but 
^4t  does  not  displace  the  interest  of  the  mortgagor  in  the 
^^  premises  insured.  On  the  contrary  the  insurance  is  still  his 
'' insurance  and  on  his  property  and  for  his  account.  And  so 
^^  essential  is  this  that  if  the  mortgagor  should  transfer  the 
«^  property  to  a  third  person  without  the  consent  of  the  under- 
^^  writers,  so  as  to  divest  all  his  interest  therein,  and  then  a  loss 
*^  should  occur,  no  recovery  can  be  had  therefor  against  the 
*^  underwriters,  because  the  assured  has  ceased  to  have  any 
'interest  therein,  and  the  purchaser  has  no  right  or  interest  in 
«^the  policy."  This  case  I  think  entirely  sustains  the  view  not 
only  that  an  insurance  under  a  covenant  like  this,  and  effected 
as  this  was,  is  an  insurance  on  the  owner's  interest  and  not  on 
that  of  the  mortgagee,  but  that  its  non-communication  to  the 
underwriter  would  have  the  effect  of  invalidating  the  policy 
under  a  clause  similar  in  its  terms  to  that  contained  in  this 
policy  now  in  question.  It  is  I  think  immaterial,  in  a  case  like 
this,  whether  the  plaintiff,  in  fact,  knew  of  the  second  insurance 
or  not.  He  knew  that  he  had  covenanted  to  insure  for  the 
benefit  of  the  mortgagee,  and  that  he  had  not  done  so.  He 
also  knew  that  in  that  event  the  mortgagee  had  his  and  his 
wife's  authority  to  insure  the  owner's  interest,  to  charge  the 
premiums  to  them,  and  that  the  mortgagee  was  authorized  to 
pay  himself  out  of  the  insurance  moneys,  and  bound  to  account 
to  them  for  any  surplus. 

I  am  unable  to  see  any  difference  between  an  insurance 
effected  by  the  plaintiff  himself  or  one  effected  on  the  same 
property  by  his  authority  and  at  his  expense  and  on  the  same 
interest.  It  is  true  that  the  one  policy  is  in  the  name  of  the 
husband  and  the  other  in  the  name  of  the  wife.    Both  are, 

(1)  34  N.  B.  B.  113  and  on  appeid  26  a  C.  R.  586.        (2)  16  P«C«ra  496. 
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^^-       however,  on  the  same  property,  and  in  my  opinion  on  the  same 

PsBBT     interest.    In  this  action,  though  the  title  to  the  property  La  in 

7^       the  wife,  the  plaintiff  is  entitled  to  recover  the  full  value  of  the 

LivEBPooL  property  insured.     Caldwell  v.  Stadac(ma  Fire  and  Life  LmLT- 

Aim  qlobs  cmce  Company  (1),  MeLellan  v.  North  Britiih  Insuranee  Company 

comfakt"   (^)'     ^*  ^  precisely  the  same  interest  —  that  is  the  wife's 

BJkoTj     i°*®rest  as  owner  of  the  property — which  was  insured  with  the 

Lancashire  Company,  and  it  is  precisely  the  same  property,  and 

if  these  two  insurances  could  run  together  without  the  com- 
pany's consent  the  object  of  the  condition  would  be  entirely 
frustrated.    Bull  v.  The  North  British  Company  (8). 

On  the  other  points  involved  in  this  case  I  express  no 
opinion. 
The  verdict  should,  I  think,  be  entered  for  the  defendants. 

Hakington  and  Landby  J  J.  agreed  with  the  learned  Chief 
Justice. 

MgLeod  J.  concurred  with  Babebb  J. 

VanWabt  J.  took  no  part. 

Jtidffment  of  nonriuit. 


(1)  11  S.  C.  R.  212.  (2)  21  S.  C.  R.  288. 

(3)  15  Ont.  App.  421 ;  S.  G.  on  appeal  18  S.  C.  R.  697. 
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McNICHOL  (Defendant),  Appellant,  1898. 

AND  February  5. 

RYAN  (Plaintiff),  Respondent. 

Agreement  —  Physician  —  Covenant  not  to  practise  —  Restraint  of 
trade  —  Consideration  —  Covenant  to  repair  —  Waiver  —  Condi- 
tion precedent  —  ITon^registration — ^ew  Brunswick  Medical  Acty 
44  Victy  c.  19  —  Injunction. 

Tho  plaintifr,  a  phyiician  in  large  practise  at  S.,  being  about  to  leave  the 
Proyince  temporarily,  leased  to  the  defendant,  who  was  also  a  physician,  a 
part  of  his  house  for  two  years  from  July  then  next  at  an  annual  rentaL  By 
a  ooTenant  in  the  lease  the  defendant  agreed  at  the  expiration  of  the  lease 
either  to  purchase  the  whole  property  for  a  prioe  named,  or  to  forthwith  leave 
and  depart  from  S.  and  not  to  reside  there,  or  practise  thereat,  or  within 
ten  mOee  thereof,  for  at  least  three  years.  The  plaintiff  covenanted  to  repair 
the  roof  of  the  house  on  or  before  the  said  first  of  July,  and  not  to  practise  in 
S.  during  said  two  years.  Nothing  was  done  towards  the  repairs  up  to 
July  1,  as  had  been  agreed ;  in  fact  the  roof  was  not  put  in  a  satisfactory 
condition  until  the  fall  of  1895,  when  an  entirely  new  roof  was  put  on.  This 
breach  was  not  wilful  on  the  part  of  the  plaintiff,  and  the  defendant  made  no 
complaints  as  to  the  non-repair  during  the  two  years  he  occupied  the  premises. 
At  the  time  of  the  making  of  the  agreement.  May  3,  1894,  the  plaintiff  was 
not  registered  under  the  New  Brunswick  Medical  Act,  44  Vict.,  c.  19,  but  he 
had  been  registered  the  previous  year  and  was  entitled  to  be  again  registered 
at  any  time  upon  the  payment  of  a  small  fee.  It  was  admitted  that  except 
as  to  the  repairs  the  plaintiff  had  performed  all  the  covenants  entered  into 
by  him.  At  the  end  of  the  two  years  the  defendant  refused  either  to  purchase 
or  to  leave  S.  and  refrain  from  practising  there.  The  Judge  in  Equity 
restrained  the  defendant  from  residing  or  practising  in  S.  according  to  the 
terms  of  his  covenant. 

Held  (affirming  the  judgment  of  the  Court  below) : 

(1.)  That  the  restraint  sought  to  be  enforced  was  not  unreasonable  either  as 
to  practice  or  residence. 

(2.)  That  the  non-registration  of  the  plaintiff  did  not  make  the  agreement 
bcul  for  want  of  consideration. 

(3.)  That  whatever  rights  had  accrued  to  the  defendant  by  the  breach  of  the 
covenant  to  repair  had  been  waived  by  his  entering  into  possession  of 
the  premises  and  remaining  there  during  the  term  without  complaint. 

(4.)  That  the  covenant  to  repair  was  an  independent  covenant,  and  its  per- 
formance was  not  a  condition  precedent  to  the  maintenance  of  this  suit. 

Uigitized  by  VjOOQlC 


892  2<rEW  BEUNSWIOK   BBPOBTS.  [VOL. 

^^^  Appeal  from  a  decree  founded  on  a  decision  of  the  Judge  in 

McNicHOL   Equity  restraining  the  defendant  from  residing  or  practising  as 

byan.      a  physician  in  Sussex.     The  material  facts  will  be  found  stated 

in  the  judgment  of  the  Chief  Justice  and  in  that  of  the  Judge 

in  Equity  in  the  Court  below.  * 

November  9,  1897.  J.  M.  Mclntyre^  Skinner^  Q'C.^  and 
Currey^  Q.C.^  in  support  of  the  appeal.  There  was  no  consider- 
ation for  the  defendant's  agreement.  The  plaintiff  intended 
to  leave  the  Province  under  any  circumstances  and  did  not  go 
or  abandon  his  practise  because  he  had  agreed  to  do  so.  As 
the  plaintiff  had  no  right  to  practise,  not  having  been  registered, 
he  had  nothing  to  sell.  The  covenant  is  in  restraint  of  trade 
and  is  harsh  and  unreasonable,  especially  as  to  the  residence. 
This  is  really  a  suit  for  specific  performance,  and  the  breach  of 
the  covenant  to  repair  is  a  complete  answer  to  a  plaintiff  seek- 
ing such  or  any  extraordinary  remedy.  Buxton  v.  LUter  (1), 
EUard  v.  Lord  Landaff  (2),  Martin  v.  Mitchell  (3),  MaOan  v. 
May  (4),  ForBter  v.  Taylor  (5),  Langton  v.  Hughes  (6),  Cope  v. 
Hotolands  (7),  Nohes  v.  CHbbon  (8),  Feckter  v.  Montgomery  (9), 
Telegraph  Despatch  Company  v.  McLean  (10),  Wade  v.  Simeon  (1 1), 
Waring  Vi  M.  8.  <*  X.  BaUway  Company  (12),  WiUiams  v.  Jones 
(13),  Provincial  Medical  Board  v.  Washington  (14). 

White^  Attorney  General^  and  Allison^  Q.  (7.,  contra. 

There  is  no  evidence  to  show  that  the  plaintiff  was  not 
registered,  and  the  burden  of  proof  is  on  the  defendant  Be- 
sides the  defendant  was  not  buying  the  right  to  practise  on 
the  plaintiff's  certificate.  He  could  not  do  that  but  must  prac- 
tise on  his  own.  The  covenant  not  to  practise  is  neither  unfair 
nor  unreasonable.  There  is  no  hardship  in  it.  The  covenant 
to  repair  is  not  a  condition  precedent  but  an  independent  agree- 
ment for  the  breach  of  which  damages  might  be  obtained.    At  all 

(1)  3  Atk.  383.  (8)  3  Drewiy  681. 

(2)  1  BaU  &  B.  241.  (9)  33  Beav.  22. 

(3)  2  Jac.  &  Walk.  413.  (10)  8  Ch.  App.  658. 

(4)  11  M.  &  W.  653.  (11)  2  C.  B.  648. 

(5)  6  B.  &  Ad.  887.  (12)  7  Hare  482. 

(6)  1  M.  &  S.  692.  (13)  6  B.  &  G.  108. 

(7)  2  M.  &  W.  149.  (14)  19  N.  S.  R.  470. 

♦  1  N.  B.  Eq.  487. 
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events  the  defendant  waived  the  breach.  Davis  v.  Mason  (1), 
SatrUer  v.  JFerguson  (2),  BennweU  v.  Inns  (8),  Dubowski  v.  <?o^ 
stein  (4),  TVmmerman  v.  Deo^r  (5),  WWees  v.  iStee^  (6),  Surplice  v. 
^amMoor^A  (7),  iSwtton  v.  Temple  (8),  ^ar<  v.  Windsor  (9),  ^«»t'm' 
V.  ey6  (10),  Bimtes  v.  fl^yorrf  (11.) 

Skinner^  Q.C,  in  reply. 

Our.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  This  is  an  appeal  from  the  Judge  in  Equity. 
Both  parties  to  the  suit  are  medical  doctors,  and  this  action  is 
brought  to  restrain  the  defendant  from  practising  his  profession 
or  living  in  the  Parish  of  Sussex  for  three  years.  There  was 
an  agreement  entered  into  between  the  plaintiff  and  the  de- 
fendant, which  is  under  the  hands  and  seals  of  the  parties,  and 
also  of  the  defendant's  father,  who  became  security  for  the  rent. 
By  this  agreement,  which  is  dated  the  third  day  of  May,  1894, 
the  plaintiff,  in  consideration  of  the  rents  and  covenants  therein 
contained,  to  be  paid  and  kept  by  the  defendant  and  his  father, 
leased  to  the  defendant  the  physician's  office  and  the  bedroom 
immediately  over  the  said  office,  all  contained  in  said  lessor's 
dwelling  house,  and  also  the  barn  attached  to  the  said  dwelling 
house,  which  house  and  barn  were  then  in  the  plaintiff's  occu- 
pation. The  demise  was  for  two  years  from  July  1,  1894,  when 
the  defendant  was  to  have  the  exclusive  possession ;  the  agree- 
ment provided  for  a  joint  occupation  of  the  offices  during  the 
intervening  period  from  May  until  July.  The  annual  rental 
reserved  was  two  hundred  dollars,  payable  in  two  equal  semi- 
annual payments.  There  was  also  a  proviso  that  on  giving  a 
certain  notice  the  defendant  had  the  right  for  an  additional  rent 
of  fifty  dollars  a  year  to  occupy  the  lower  flat  of  the  main  build- 
ing.    There  are  several  other  covenants  and  provisions,  but  the 
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(1)  6  T.  R.  118. 

(2)  7  C.  B.  716. 

(3)  24  Beav.  307. 

(4)  (1896)  1  Q.  B.  D.  478. 

(5)  50  Am.  Rep.  240. 

(6)  14  U.  C.  Q.  B.  670. 


(7)  7  M.  &  G.  576. 

(8)  12  M.  &  W.  52. 

(9)  12  M.  &  W.  68. 

(10)  1  Q.  B.  D.  183. 

(11)  1  All.  701. 
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_  principal  one  as  regards  this  case  is  the  fifth,  which  is  as  follows : 
^^That  said  lessee  (the  defendant)  will  at  the  end,  or  other 
'^sooner  determination  of  said  lease,  either  purchase  all  said 
*^  80  X 100  lot  of  land,  and  said  buildings  thereon,  at  the  price 
«^  or  sum  of  three  thousand  five  hundred  dollars,  to  be  paid  as 
^'  hereinafter  mentioned,  or  will  forthwith  leave  and  depart  from 
'^  said  Parish  of  Sussex,  and  will  not  for  a  period  of  at  least 
^^  three  years  next  thereafter  reside  in  said  Parish  of  Sussex  or 
*^  practise  thereat,  either  as  physician  or  surgeon,  or  act  direct- 
"  ly  or  indirectly  as  partner  or  assistant  to  or  with  any  other 
^^  physician  or  surgeon  practising  in  said  Parish  of  Sussex  or 
^'elsewhere  within  ten  miles  thereof.  And  that  said  lessee  at 
*'*  least  three  months  before  the  end  of  said  term  of  two  years 
^^  give  said  lessor  notice  in  writing  whether  said  lessee  will  so 
^'purchase  said  house  and  lot,  or  will  depart  from  Sussex  as 
"aforesaid."  On  the  first  of  July,  1894,  the  defendant  went 
into  the  exclusive  occupation  of  the  premises  leased,  that  is, 
the  office,  bedroom,  and  barn.  The  plaintiff  discontinued  prac- 
tise at  Sussex,  as  he  had  agreed,  and  joined  his  wife  in  Cali- 
fornia, where  he  remained  until  July,  1896,  after  the  two  years 
had  expired,  when  he  returned  to  Sussex. 

The  defendant  continued  in  the  possession  of  the  office,  bed- 
room, and  barn  for  two  years  and  paid  the  rent  agreed  on,  but 
at  the  end  of  that  term  declined  either  to  purchase  the  premises 
or  discontinue  practise  at  Sussex,  as  he  had  agreed.  Some  time 
before  the  expiration  of  the  two  years  he  notified  the  plaintiff 
of  his  intention  not  to  purchase,  and  he  openly  avows  his  inten- 
tion of  remaining  in  Sussex  and  practising  there,  notwithstand- 
ing his  covenants  to  the  contrary,  and  for  this  purpose  he  has 
rented  offices  in  the  immediate  vicinity  of  the  plaintiff's  house. 

The  plaintiff  seeks  by  his  bill  to  restrain  the  defendant  from 
practising  contrary  to  his  agreement,  and  asks  for  damages. 

There  seems  to  have  been  but  little  difference  between  the 
parties  as  to  the  facts,  and  if  there  is  the  Judge  in  Equity  has 
found  them  in  the  plaintiff's  favor. 

The  learned  Judge,  at  the  conclusion  of  his  judgment,  said : 
"  I  see  no  reason  for  not  holding  the  defendant  to  a  performance 
"  of  his  contract.  Where  the  right  is  clear,  as  I  think  it  is  in 
"this  case,  the  Court  has  never  hesitated  in  compelling  the 
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"defendant  to  adhere  to  his  contract."  An  injunction  was  '^^ 
granted  restraining  the  defendant  in  the  terms  of  his  covenant,  mcnichol 
From  the  decree  the  defendant  appeals.  The  principal  ground  ktax. 
put  forward  at  the  argument  on  this  appeal  was  that  there  was  Tnokcj. 
no  consideration  for  this  agreement,  because  at  the  time  it  was 
made,  in  May,  1894,  the  plaintlGf  was  not  registered  under  the 
Act  relating  to  the  registration  and  qualification  of  physicians 
and  surgeons,  44  Vict.,  c.  19.  The  Act  of  Assembly  and  its 
different  sections  were  cited.  I  think  that  there  is  really  noth* 
iog  in  this  objection.  It  is  absurd  to  say  because  the  plaintiff 
was  not  registered  on  the  very  day  the  bargain  was  made 
be  had  ceased  to  be  a  medical  doctor.  There  was  nothing  to 
prevent  him  being  registered  the  next  day.  The  plaintiff 
had  not  ceased  to  be  a  medical  doctor  because  he  had  not 
registered.  He  had  thereby  forfeited  certain  rights  and  privi- 
leges which  he  would  otherwise  have  enjoyed,  and  had  subjected 
himself  to  penalties  if  be  acted  contrary  to  some  of  the  pro- 
visions  of  the  Act.  But  this  did  not  prevent  him  from  entering 
into  a  contract  not  to  practise  his  profession  in  Sussex  for  a 
period  of  two  years.  This  objection  was  the  one  chiefly  relied 
upon  by  all  the  defendant's  counsel,  but  I  cannot  see  that  it  has 
any  strength.  In  fact  in  my  opinion  this  point  is  not  arguable. 
There  was  ample  consideration  for  the  agreement,  and  the 
mutuality  between  the  parties  is  complete. 

One  defence  relied  upon  in  the  Court  below,  namely,  that 
the  agreement  is  void  as  being  in  restraint  of  trade  and  contrary 
to  public  policy  was  not  much  pressed  before  us.  For  the 
reason  I  think  that  ground  is  so  effectually  disposed  of  by  the 
Judge  in  Equity  that  it  was  thought  not  worth  while  to  argue 
it  further.  Such  contracts,  as  this  one  are  being  constantly 
made  in  England,  and  wherever  necessary  their  performance  is 
enforced  by  the  Courts.  The  authorities  for  this  statement  of 
the  law  are  numerous^  and  many  of  them  are  referred  to  by  the 
Judge  in  Equity. 

The  only  other  point  made  on  appeal  was  that  the  plaintiff 
had  himself  broken  his  covenant  by  not  putting  the  premises  in 
repair.  It  appears  from  the  evidence  that  the  plaintiff  did 
employ  a  workman  to  repair  the  roof,  but  he  did  nothing  until 
January  18, 1895.    This  work  proved  ineffective,  for  the  roof 
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^^^       leaked  again  after  the  next  heavy  rain.    Then  in  the  fall  of 
McNicHOL   J895  ^jjg  whole  roof  was  taken  off  and  a  new  one  put  on  at  an 
BTAN.      expense  of  two  hundred  dollars.    In  1894,  after  the  agreement 
Tuck  c^.    was  made,  the  plaintiff  spent  thirty  dollars  to  repair  the  verandah. 
The  plaintiff  did  not  make  the  repairs  strictly  in  accordance 
with  the  terms  of  the  agreement,  but  not,  as  it  seems  to  me, 
from  any  intention  on  his  part  to  make  default,  but  rather  from 
circumstances  which  he  could  not  very  well  control.    Neye^ 
theless,  with  full  knowledge  that  the  repairs  had  not  been  made, 
the  defendant  went  into  occupation  of  the  premises  in  July, 
1894,  under  the  agreement,  and  continued  in  occupation  without 
complaint  long  after  the  new  roof  had  been  put  on.    It  is  too 
late  now  to  set  this  up  as  a  defence  to  the  action.    The  de- 
fendant has  waived  whatever  right  he  otherwise  might  have  had 
for  this  alleged  breach  of  covenant. 

I  think  this  appeal  must  be  dismissed  with  costs,  and  I  agree 
entirely  with  the  judgment  of  the  Judge  in  Equity  and  with 
his  reasons. 

Hai^ingtok,  Landby,  and  MgLeod  JJ.  agreed. 

Babkbb  and  VanWabt  JJ.  took  no  part. 

Appeal  diwnmed  with  coUs. 
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I^ebruary^, 


Ex  Pabtb  THOMAS  GORMAN. 

Ex  Pabtb  ONESIME  LEGERE. 

Ex  Pabtb  MARGARET  WALLACK 

Ex  Pabtb  WALTER  S.  CASSON. 

Ex  Pabtb  FERDINAND  THIBIDEAU  (two  cases.) 

Ex  Pabtb  WILLIAM  WALLACE  (two  cases.) 

Ex  Pabtb  GEORGE  McSWEENY  (six  cases.) 

Ex  Pabtb  FRANK  McNAUGHTON. 

Canada  Temperance  Act  —  Conviction  —  Distress  —  Bias  —  PecunioTy 
interest  —  Diequalijication  —  Con.  SUU.y  e.  61^  $.  2. 

Both  the  Police  and  the  Sitting  Magistrate  of  the  City  of  H.  were  resi- 
dents and  ratepayers  thereof,  and  the  Polioe  Magistrate  was  in  receipt 
of  a  fixed  salary  from  the  City  as  City  Court  Commissioner.  Fines  im- 
posed for  violation  of  the  Canada  Temperance  Act  therein  were  paid  over 
to  the  Treasorer  of  the  City,  by  him  placed  to  the  credit  of  its  general  fonds 
and  used  to  meet  nnforseen  expenses.  The  city,  by  one  of  its  policemen 
employed  for  the  purpose  of  enforcing  the  Act,  was  the  prosecutor  in  all  the 


Eeld  (Hanington  J.  dtMentiente,  and  Landry  J.  dvbitante)  that  there  was  no 
disqualification  of  either  the  Polioe  or  the  Sitting  Magistrate  by  reason  of 
pecuniary  interest,  nor  was  there  such  a  probability  of  bias  on  the  part 
of  eiUier  by  reason  of  their  being  corporators  of  the  city,  which  was  the 
virtual  prosecutor,  as  to  invalidate  convictions  made  by  them  for  violations 
of  the  Canada  Temperance  Act  in  the  said  City  of  M.  Bz  parte  DriseoU^ 
27  N.  B.  R.  216  considered. 

Section  872  of  the  Criminal  Code,  1802,  allows  imprisonment  without  the 
awarding  of  distress. 

Orders  to  show  cause  why  a  certiorari  should  not  issue  had 
been  granted  in  all  the  above  cases  upon  six  different  gprounds, 
the  first  three  of  which  were  practically  abandoned  at  the 
argument  and  were  summarily  disposed  of  by  the  Court  against 
the  applicants.    The  last  three  were  as  follows : 

1.  The  magistrate  was  disqualified  by  reason  of  his  being  a 
resident  and  ratepayer  of  the  City  of  Moncton  and  pecuniarily 
interested  in  the  result,  being  paid  a  salary  by  the  City  of 
Moncton  as  City  Court  Commissioner. 
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^^^  2.    The  magistrate  was  disqualified  by  reason  of  his  being  a 

^iufA»'    ™®°*'^®^  ^^  ^^®  corporation,  which  corporation  was  virtually  the 
etai.       prosecutor. 

8.    Convictions  were  bad  as  they  did  not  award  distress. 

Wi  B.  Chandler  and  David  L  WaUh  shewed  cause.  The  fol- 
lowing authorities  were  cited : 

Ex  jfHirte  Drisooll  (1),  Begina  v.  Grimmer^  (2),  Wakefield  v. 
Weet  Biding  Bailway  Company  (8),  Begina  v.  Steele  (4),  Begina 
V.  Brown  (6),  The  Town  of  St.  Stephen  v.  The  Municipality  of 
Charlotte  (6),  Begina  v.  Farrant  (7),  Ex  parte  Gallant  (8),  Ex 
parte  Kyle  (9),  Paley  on  Convictions,  pp.  41  and  46 ;  Criminal 
Code,  ss.  867,  868,  and  872;  Clarke's  Mag.  Manual,  p.  210;  Cod. 
Stat.,  c.  61,  s.  2. 

David  Chant  and  H.C.  Hanington  supported  the  rules.  They 
cited  the  following  authorities : 

Begina  v.  Sullivan  (10),  Ex  parte  Breeze  (11),  Begina  v.  Be- 
carder  of  Cambridge  (12),  Begina  v.  Jueticee  of  Merffordshire  (IZ), 
Begina  v.  MiUedge  (14),  Begina  v.  Meyer  (15),  Zeesing  v.  General 
Medical  Council  (16),  Begina  v.  Gaisford  (17),  Begina  v.  ffiMow 
(18),  Begina  v.  Simmons  (19),  Mellon  v.  7%^  Municipality  of 
Kings  (20),  C7%  o/  Jfonc^on  v.  J36^<  (21),  C7orJ€«  v.  JfcCVocfon 
(22),  Ex  parte  Wallace  (28),  ^a;  parte  Jones  (24),  Canada  Tem- 
perance Act,  8.  107,  Criminal  Code,  s.  876. 

Cur.  adv.  vuU. 


(1)  27  N.  B.  B.  216.  (13)  14  L.  J.  Q.  B.  17d. 

(2)  25  N.  B.  B.  424.  (14)  4  Q.  B.  D.  332. 

(3)  L.  B.  1  Q.  B.  84.  (15)  1  Q.  B.  D.  173. 

(4)  26  Ont.  540.  (16)  59  L.  J.  Ch.  240. 

(5)  16  Ont.  41.  (17)  (1892)  1  Q.  B.  381. 

(6)  24  S.  C.  B.  329.  (18)  6  Q.  B.  D.  168. 

(7)  20  Q.  B.  D.  58.  (19)  1  Pugs.  158. 

(8)  31  N.  B.  B.  506.  (20)  33  N.  B.  B.  8. 

(9)  32  N.  B.  B.  212.  (21)  Not  reported : 

Decided  in  MichaelmatTtrm,  use, 

(10)  24  N.  B.  B.  149.  (22)  18  N.  B.  B.  157. 

(11)  3  AU.  395.  (23)  27  N.  B.  B.  174. 

(12)  27  L.  J.  M.  C.  160.  (24)  27  N.  B.  B.  552. 
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The  followiDg  judgments  were  now  delivered : 

Tuck  C.J.    These  are  fifteen  cases  arising  under  the  Canada  etai. 

Temperance  Act  in  which  orders  nm  for  certiorari  were  granted  Tuck  c. j. 
in  vacation.    They  were  argued  together  at  the  last  Michaelmas 
Term  upon  practically  the  same  points. 

The  grounds  taken  at  the  argument,  upon  which  it  was 
contended  that  the  rules  should  be  made  absolute,  were : 

1.  That  the  convicting  magistrate  had  no  jurisdiction,  as  the 
Police  Magistrate  of  Moncton  was  able  to  sit  and  was  not  dis- 
qualified. 

2.  That  it  does  not  appear  from  the  evidence  that  the  con- 
victing magistrate  was  a  resident  of  Moncton. 

8.  No  evidence  that  the  defendant  kept  the  place  where  the 
intoxieating  liquor  was  sold. 

4.  Magistrate  was  disqualified,  being  a  ratepayer  and  resi- 
dent of  Moncton,  and  being  paid  a  salary  by  the  City  of  Moncton 
as  City  Court  Commissioner. 

5.  The  magistrate  was  disqualified,  being  an  inhabitant  of 
Moncton  and  one  of  the  corporation. 

6.  That  the  conviction  is  bad  because  it  does  not  award 
distress. 

I  think  that  all  the  points  were  disposed  of  at  the  argument 
except  the  one  as  to  the  personal  disqualification  of  the  magis- 
trate because  he  had  a  pecuniary  interest  in  the  fines  imposed. 

This  objection  to  the  mi^trate's  jurisdiction  is  that  he  is 
disqualified  through  interest,  as  he  is  a  resident  and  ratepayer 
of  the  City  of  Moncton,  and  his  salary  as  City  Court  Commis- 
sioner of  said  city  is  paid  out  of  the  miscellaneous  funds  of 
the  city,  which  are  largely  made  up  of  fines  and  costs  collected 
in  the  Police  Court  of  Moncton  by  the  said  magistrate. 

The  question  to  be  determined  is  whether  or  not  this  is  such 
an  interest  as  to  disqualify  the  magistrate. 

If  ex  parte  DrisooU  (1),  is  still  the  law  it  is  absolutely  decisive 
of  the  present  case.    That  was  a  conviction  before  the  Police 

(1)  27  N.  B.  B.  210. 
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^^-       Magistrate  of  the  City  of  Saint  John  for  selling  liquor  without 
GoMCAjc     license  contrary  to  the  Liquor  License  Act  of  1887,     It  was 
etai.       argued  in  that  case  that  the  Police  Magistrate  was  disqualified 
Tuck  0. J.    from  trying  complaints  by  reason  of  his  being  a  ratepayer. 
But  the  Court  held  that  this  was  not  a  disqualification.     Coud* 
sel,  in  arguing,  said  that  no  jurisdiction  is  conferred  upon  him 
by  Con.  Stat.,  c.  61,  s.  2,  for  the  words  ^^  and  other  matters  "  do 
not  extend  the  meaning  of  the  preceding  words.    Allen  C.J.  in 
delivering  judgment  says:  ^^Some  effect  must,  if  possible,  be 
^* given  to  all  the  words;  and  we  think  the  general  words  of  the 
^'section  under  consideration  were  intended  to  apply  to  any 
^^  case,  the  subject  matter  of  which  would  have  been  within  the 
^*  jurisdiction  of  a  justice  to  adjudicate  upon  but  for  the  fact  of 
^^  his  being  a  ratepayer  in  the  city,  county,  or  parish  where  he 
^^  was  called  upon  to  act,  and  that  the  clear  object  and  intention 
^^  of  chapter  61  was  to  remove  that  disqualification  and  to  give 
'^  a  justice  jurisdiction  in  such  cases  notwithstanding  his  interest 
**  as  a  ratepayer.'^    Nothing  was  said  in  the  argument  of  counsel 
or  in  the  judgment  of  the  Court  that  a  Police  Magistrate  is  not 
mentioned  by  name  in  section  2  of  chapter  61,  and  that  section 
2  applies  only  to  justices  of  the  peace.    I  find,  however,  in  the 
information  laid  before  James  Kay  that  he  is  described  as  one 
of  Her  Majesty's  justices  of  the  peace  and  a  Stipendiary  and 
Police  Magistrate  in  and  for  the  County  of  Westmorland,  and 
in  the  information  laid  before  Harvey  Atkinson  he  is  described 
in  the  same  manner.    I  do  not  see  how  this  case  can  be  distin- 
guished from  ex  parte  Driscoll  (1). 

In  Begina  v.  Orimmer  (2)  it  was  decided  that  it  is  not  a  dis- 
qualification that  the  justice  was  appointed  and  paid  by  the 
Town  Council,  at  whose  instance  the  complaint  was  made  and 
the  prosecution  carried  on,  his  salary  being  a  fixed  sum  not 
dependent  on  the  amount  of  the  fines  collected. 

In  Begina  v.  Fleming  (8),  the  defendant  was  convicted  before 
the  Police  Magistrate  of  the  City  of  Brantford  of  an  offence 
under  the  Liquor  License  Act,  and  it  appeared  upon  affidavit 
that  the  magistrate  was  paid  his  salary  by  the  municipality  of 

(1)  27  N.  B.  B.  216.  (2)  25  N.  6.  R.  424. 

(3)  27  Ont.  122. 
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Biantford,  and  that  he  was  a  ratepayer  of  the  city.    The       '^* 
Court  held  that  under  the  Revised  Statutes  of  Ontario  the     ^^^ 
magistrate  was  not  thereby  disqualified,  and  that  the  term       etai. 
^magistrate*'  used  in  the  section  clearly  included  a  Police  Haningtonj. 
Magistrate.    Armour  C.  J.  in  delivering  judgment  says  also :  ^^  I 
^*do  not  think  that  the  fact  that  the  Police  Magistrate  was  a 
^ratepayer  of  the  City  of  Brantford,  to  which  the  fine  imposed 
^by  the  conviction  was  payable,  would  have  disqualified  the 
^'Police  Magistrate  at  common  law  from  trying  the  case." 
The  rules  in  the  fifteen  cases  must  be  discharged. 

Hahingtok  J.  In  these  cases  motions  are  made  to  quash 
convictions  under  the  Canada  Temperance  Act.  In  Begvna 
V.  Wallace  the  complaint  was  heard  and  the  conviction  made  by 
D.  Grant,  Esquire,  as  sitting  Police  Magistrate  of  the  City  of 
Moncton  in  room  of  the  late  Police  Magistrate,  Mr.  Wortman, 
he  being  unable  to  preside.  In  the  other  cases .  the  hearings 
were  before,  and  convictions  were  made  by  the  Police  Magistrate. 
The  convictions  and  warrants  of  commitment  follow  the  forms 
prescribed  by  the  statute  relating  to  proceedings  on  summary 
convictions  and  are  not  in  the  form  prescribed  by  the  Act  of 
1888,  which  is  an  Act  in  amendment  of  the  Canada  Temperance 
Act,  and  prescribes  certain  forms  as  those  which  shall  be  suf- 
ficient. 

Three  objections  are  .taken  to  these  convictions : 

1.  The  sitting  Police  Magistrate  was  disqualified  to  sit  or 
adjudicate  through  pecuniary  interest,  he  being  a  ratepayer  of 
the  City  of  Moncton,  and  at  the  time  participating  in  and 
having  the  benefit  of  all  the  fines  and  costs  the  City  Treasurer 
received  from  Canada  Temperance  Act  convictions. 

2.  The  nominal  prosecutor.  Policeman  Belyea,  was  and  is 
the  servant  of  the  city,  and  prosecuted  for  and  under  the  direc- 
tion of  the  City  Council,  the  city  being  really  the  prosecutor  of 
the  Canada  Temperance  Act  o£Fence8,  and  each  inhabitant, 
including  the  Police  Magistrate,  was  and  is  a  corporator,  and 
therefore  a  prosecutor  for  the  penalty,  and  in  consequence  is 
biassed  and  disqualified  to  act  as  a  judge  herein. 
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^^^  8.     The  conviction  is  wrong  as  ordering  imprisonment  alone 

GowKiS  ^^^  non-payment  of  the  penalty  and  costs  instead  of  distress  and 
etai.  imprisonment  as  provided  by  the  Act  of  1888. 
Haniogton  J.  The  facts  are  contained  in  the  retnm  and  affidavits,  and  are 
not  substantially  in  dispute.  The  inhabitants  of  a  certain  part 
of  the  Parish  of  Moncton  were  and  are  incorporated  as  the 
City  of  Moncton.  The  Act  of  1893,  c.  47,  s.  12,  amending  and 
re-enacting  the  charter  of  the  city,  directs  all  fines,  penalties 
and  costs  imposed  by  the  Police  Magistrate  to  be  paid  into  the 
city  treasury  as  follows:  ^^  All  sums  of  money  received  by  the 
^^  said  Police  Magistrate,  or  at  the  said  police  office,  or  by  the 
^*  magistrate  sitting  at  the  police  office  in  his  stead,  for  fees, 
^'  fines,  penalties,  forfeiture  or  costs  incurred,  or  paid  under  the 
^^  provisions  of  any  law  or  statute  in  force  in  the  said  Province, 
"  or  of  any  bye-law  or  ordinance  of  the  City  Council  of  the  City 
"of  Moncton,  or  for  any^ costs  whatever  by  him  receivable  in 
"  any  criminal  matter  whatever,  shall  be  paid  over  by  the  said 
"  Police  Magistrate  on  the  first  day  of  every  month,  not  being 
"  Sunday  or  a  public  hbliday,  together  with  an  account  under 
"  oath  to  be  sworn,  etc.,  ....  of  all  such  moneys  to  the 
"Treasurer  of  the  City  of  Moncton,  to  be  by  him  kept  and 
"  applied  for  the  purposes  of  the  city.** 

It  appears  by  the  affidavits  that  under  this  section  all  amounts 
received  as  fines,  penalties,  and  costs  are  paid  into  the  city 
treasury  and  form  part  of  the  general  funds  of  said  city  as  part 
of  its  miscellaneous  revenues,  and  form  part  of  the  fund  from 
which  miscellaneous  and  unforeseen  expenses  are  paid,  and  the 
amount  of  such  receipts  for  the  present  year,  up  to  about  the 
middle  of  September,  amounted  to  something  like  two  thousand 
five  hundred  dollars ;  that  the  committing  (sitting)  Police  Ma- 
gistrate (in  Wallace  case)  has  been  for  the  past  year  and  up- 
wards a  resident  and  inhabitant  of  the  city  and  a  ratepayer 
thereof,  and  for  the  year  beginning  in  January  last,  and  ending 
in  December,  was  assessed  within  the  city  on  real  estate  and 
income  in  the  sum  of  forty  dollars  and  thirty  cents,  and  the 
Police  Magistrate  sitting  in  the  other  cases  stands  in  the  same 
position  as  to  being  a  resident  and  a  ratepayer  to  about  the 
same  amount ;  that  the  prosecutor  was  and  is  one  of  the  police- 
men of  the  city  who  prosecuted  the  offences  under  the  Canada 
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Temperance  Act  under  the  authority  and  direction  of  the  city       ^^^ 
authorities,  being  specially  appointed  by  the  City  Council  for     f*^^'* 

\jOBM  Alt 

that  purpose.  eiai. 

As  I  have  no  doubt  the  first  objection  is  fatal  to  the  convic*  Haningtonj. 
tions  it  is  unnecessary  for  me  to  determine  the  effect  of  the 
second  and  third.  At  the  same  time  it  is  as  well  to  state  that  I 
am  of  the  opinion  as  to  the  second  objection  that  each  inhabi- 
tant as  a  corporator  of  the  city  is,  through  his  municipal  repre- 
sentatives, the  City  Council,  interested  in  the  prosecution  for 
any  penalty  the  city,  by  its  council,  authorize  and  direct,  and 
therefore  the  Police  Magistrates  were  so  situate  in  these  cases. 
By  the  rules  of  common  law,  whether  a  person  in  that  position 
can  act  in  a  judicial  capacity  or  not  depends  on  the  extent  that 
such  a  position  might  bias  or  influence  him,  not  that  it  did  or 
would,  but  reasonably,  though  unconsciously,  might  influence 
him.     See  Regina  v.  Farrawt  ("1),  Beffina  v.  Steele  (2.) 

Whether  it  would  here  alone,  outside  of  his  pecuniary  in- 
terest as  a  ratepayer,  disqualify  him  from  acting,  it  is  not 
necessary  for  me  now  to  determine.  The  principle  adopted  by 
our  Court  as  to  bias  affecting  or  disqualifying  a  judicial  officer 
is  the  same  as  that  involved  in  a  challenge  of  a  juryman  for 
favour.  JSx  parte  William  Wallace  (8),  ex  parte  M.  Wallcuse 
(4),  ex  parte  Janes  (5),  and  I  am  inclined  to  think  that  the 
relation  of  the  convicting  Judge  in  these  cases  would  come 
within  that  principle. 

As  to  the  third  objection  I  think  that  had  not  the  provisions 
of  s.  872  been  inserted  in  the  code  of  1892,  the  Act  of  1888, 
c.  84,  s.  14,  an  amendment  of  the  Canada  Temperance  Act, 
prescribing  as  it  does  forms  of  conviction  and  warrants  of  dis- 
tress for  cases  like  these,  would  have  excluded  the  operation  of 
the  provisions  of  the  former  summary  convictions  Act,  because 
the  amending  Act  prescribed  forms,  and  though  it  in  its  terms 
is  not  imperative  as  to  their  use,  yet  under  the  authorities  they 
would  be  read  as  such.  See  Begina  v.  Sidliyan  (6).  But  sec- 
tion 872,  by  its  sub-section  A,  distinctly  declares  that  whether 


(1)  20  Q.  B.  D.  58.  (4)  27  N.  B.  R,  174. 

(2)  26  Ont.  540.  (5)  27  N.  B.  R.  552. 

(3)  26  N.  B.  R.  593.  (6)  24  N.  B.  R.  149. 
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^^'       the  principal  Act  declares  a  form  or  mode  of  recovery  or  not 
GoMAN     *^®  convicting  Justice  or  tribunal  may  order  a  committal  with- 
er ai.       out  any  order  for  distress  which  seems  effectually  to  dispose  of 

Hanlngton  J.   thlS  poiut. 

Let  me  now  consider  the  first  objection.  At  common  law  it 
is  a  clear  and  distinct  principle  underlpng  all  judicial  jurisdic^ 
tion  that  the  Court  must  be  absolutely  free  from  any  pecuniary 
interest.  The  law  does  not  thereby  intend  that  though  so 
interested  a  Judge  may  not  be  fair  and  impartial,  but  it  has 
placed  this  safeguard  around  its  tribunals  of  justice  that  they 
may  be  free  from  temptation  and  above  suspicion.  Paley  on 
Convictions,  at  page  43,  when  discussing  generally  the  power 
and  qualification  of  Justices,  says :  "  But  that  power  is  accom- 
*'  panied  with  this  further  qualification,  that  no  magistrate,  how- 
^^  ever  duly  authorised  in  all  other  respects,  can  act  judicially  in 
"  a  case  wherein  he  is  a  party.  The  plain  principle  of  justice 
"  that  no  one  can  be  a  judge  in  his  own  case  pervades  every 
**  branch  of  the  law,  and  is  as  ancient  as  the  law  itself.  This  is 
*'  so  fundamental  a  maxim  as  not  to  be  overruled  by  any  pre- 
"  scription."  In  JDimes  v.  The  Grand  Junction  Canal  Company  (1), 
the  Lord  Chancellor  had  granted  relief  sought  by  a  company 
in  which  he  was  a  shareholder,  and  it  was  held  that  he  was  dis- 
qualified on  the  ground  of  interest  from  sitting  as  a  Judge  in 
the  cause,  and  that  his  decree  must  be  reversed.  And  Dwarris 
at  page  45  says:  ^'Not  only  should  persons  interested  in  a 
"  decision  take  no  part  in  it,  but  they  should  also  avoid  giving 
"  any  grounds  for  the  belief  that  they  influence  others  in  arriv- 
"ing  at  a  decision." 

The  fact  of  a  Justice  having  a  pecuniary  interest  in  the 
result  of  an  adjudication  is  entirely  different  in  its  effect  from 
the  fact  of  his  being  in  a  situation  where,  though  free  from 
pecuniary  interest,  yet,  under  the  circumstances,  he  might  rea- 
sonably be  biassed.  In  the  latter  case  his  adjudication  might 
or  might  not  be  invalid  and  set  aside.  That  would  depend  on 
the  circumstances  in  each  case,  but  in  the  former  his  pecuniary 
interest,  however  small,  would  disqualify  him.  In  Regina  v. 
Band  (2),  which  was  a  case  in  which  the  bias  of  the  Justices 

(1)  3  H.  L.  Cas.  769  at  p.  785.  (2)  L.  R.  1  Q.  B/230. 

Digitized  by  VJV^VJV  IC 


XXXIV.]  NEW  BBUNSWIOK   BEP0BT8.  405 

was  in  question,  they  being  trustees  for  a  society  and  holding       ^^- 
bonds  of  a  company  interested  in  the  order  made  by  the  Jus-     jf*/»»^« 

*       •'  •'  Gorman 

tices,  Blackburn  J.  says :  ^^  There  is  no  doubt  that  any  direct  e/  ai. 
^^  pecuniary  interest,  however  small,  in  the  subject  of  enquiry,  uanington  j. 
^'  does  disqualify  a  person  from  acting  as  a  Judge  in  the  matter, 
'^  and  if  by  any  possibility  these  gentlemen,  the  mere  trustees, 
^^  coald  have  been  liable  to  costs  or  to  other  pecuniary  loss  or 
''gain  in  consequence  of  their  being  so,  we  should  think  the 
''matter  different  from  what  it  is,  for  that  might  be  held  an 
"interest,  but  the  only  way  the  facts  could  affect  their  impar- 
"  tiality  would  be  that  they  might  have  a  tendency  to  favour 
"  those  for  whom  they  were  trustees,  and  that  is  an  objection 
"not  in  the  nature  of  interest  but  of  a  challenge  to  the 
"favour." 

It  will  be  readily  noticed  that  the  Court  in  this  case,  on  the 
facts,  found  that  the  Justices  had  no  pecuniary  interest,  but 
had  the  facts  made  out  that  a  pecuniary  interest,  however  small, 
existed  in  the  Justices  their  adjudication  would  have  been  held 
invalid.  The  same  principle  is  afiSrmed  in  Begina  v.jParran^(l), 
decided  in  1887,  where  the  cases  bearing  on  the  disqualifying 
effect  of  pecuniary  interest  as  well  as  bias  are  reviewed,  and  the 
facts  in  that  case  did  not  bring  it  within  either  principle,  yet 
Stephens  J.,  in  the  judgment  of  the  Court,  says :  "  The  legal 
"principles  on  which  the  decision  of  this  case  turns  are  as 
"  follows :  In  the  first  place  it  is  a  leading  principle  of  English 
"law  that  no  one  is  allowed  to  be  a  Judge  in  his  own  case. 
"  That  means  that  the  least  pecuniary  interest  in  the  subject 
"matter  of  the  litigation  will  disqualify  any  person  from  acting 
"  as  a  Judge.  This  rule  has  been  carried  very  far.  For  instance 
"in  such  cases  as  Dimes  v.  Proprietors  of  the  GhandJunction 
''Canal  (2),"  (above  cited)  "and  Begina  y.  The  Recorder  of 
"  Cambridge  (8),  where  the  rule  is  stated  as  strongly  as  pos- 
"sible."  And  again  in  the  same  judgment,  referring  to  the 
case  of  Begina  v.  Band  (4),  says :  "  The  effect  of  our  judgment 
"in  that  case  was  that  the  pecuniary  interest  in  the  subject 
"  matter  in  dispute,  however  small,  disqualifies  the  Justice,  yet 


(1)  20  Q.  B.  I).  6S.  (3)  8  £.  &  6.  637. 

(2)  3  H.  L.  Gas.  769.  (4)  L.  B.  1  Q.  B.  230. 
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^^-       "  the  mere  possibility  of  bias  did  not  ipso  facto  avoid  the  Jus- 
£x parte     « tice's  decision."     There  is  no  doubt  that  the  sitting  Police 

Gorman  ° 

etai.  Magistrate  and  Police  Magistrate  in  the  cases  now  before  us  had 
Hanington  J.  as  residents  and  ratepayers  of  Moncton  a  pecuniary  and  a  direct 
pecuniary  interest  in  the  result  of  the  adjudication.  They  were 
in  a  position  to  gain  or  lose,  depending  on  the  result  of  their 
own  adjudication  in  each  case ;  to  gain  by  a  considerable  lessen- 
ing of  personal  taxation  and  saving  of  costs  if  the  defendant 
was  convicted,  and  to  lose  in  each  respect  if  the  prosecution 
failed,  and  therefore  were,  beyond  doubt,  disqualified  at  common 
law  to  act  as  a  Judge  in  the  matter. 

The  case  of  Megina  v.  Gaisford  (1)  seems  to  me  directly  in 
point  as  to  the  effect  of  pecuniary  interest  as  well  as  bias.  In 
that  case  one  of  the  convicting  Justices  had  moved  some  resolu- 
tion as  to  the  removal  of  the  rubbish,  for  the  placing  of  which 
he  afterwards  convicted  the  defendant,  and  was  a  ratepayer  of 
the  parish.  The  rubbish  was  ordered  to  be  sold,  and  the  pro- 
ceeds went  to  repair  the  roads  in  the  parish,  of  which  the 
Justice  was  a  ratepayer.  On  motion  to  quash  the  conviction 
the  Court  quashed  it,  holding  that  moving  the  resolution  was 
evidence  of  bias,  and  one  of  the  Justices  being  a  ratepayer,  and 
as  such  interested  in  the  proceeds  of  the  sale,  disqualified  him 
from  acting.  Matthew  J.  says :  ^^  I  am  of  opinion  this  rule 
^'  must  be  made  absolute.  Two  grounds  of  objection  have  been 
^^  taken  to  the  decision  of  the  Justice.  First,  it  is  said  that  he 
^^  has  taken  such  a  part  in  initiating  these  proceedings  that  he 
^^must  be  deemed  to  be  within  the  rule  disqualifying  a  magi&- 
^'  trate  from  sitting  on  the  ground  of  bias.  Secondly,  the  more 
^^  technical  point  is  taken  that  he  had  a  pecuniary  interest  in 
^^  the  result.  It  was  urged  on  his  behalf  that  it  was  incumbent 
^^on  the  complainant  to  show  that  the  Justice  was  in  fact  in- 
"  fluenced,  but  in  my  opinion  it  is  suflScient  to  show,  as  was  held 
"  in  Begina  v.  MUledge  (2),  that  he  might  have  been  influenced." 
After  discussing  the  facts  he  says :  ^'  The  second  objection  that 
^^  the  magistrate  was  pecuniarily  interested  as  being  a  ratepayer 
^'  in  the  parish  is  a  highly  technical  one,  but  we  must  deal  with 
'4t.     Under  the  Public  Health  Acts,  magistrates  and  others  are 

(1)  (1892)  1  Q.  B.  D.  381.  (2)  4  Q.  B.  D.  332. 
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"in  many  cases  relieved  of  this  objection,  but  where  there  is  no       ^^- 
"statutory  relief  the  objection  remains.     On  both  grounds,     ^^^ 
"therefore,  the  objection  to  this  order  has  been  made  out  and       etai. 
"  this  rule  must  be  made  absolute  with  costs  against  the  local  Hamngton  j. 
"  authorities." 

A.  L.  Smith  J.  says :  ^^  I  am  of  the  same  opinion  and  think 
"that  the  magistrate  was  in  this  case  under  an  incapacity  to 
"  adjudicate  upon  the  summons.  It  is  a  well  known  law  that  a 
"man  shall  not  act  both  as  accuser  and  Judge,  and  also  that  a 
"  man  shall  not  act  as  a  Judge  in  a  case  in  the  decision  of  which 
"  he  has  a  pecuniary  interest  unless  relieved  by  statute.  The 
"fact  that  a  man  has  even  the  slightest  pecuniary  interest 
"operates  to  disqualify  him  from  adjudicating  upon  a  case,  and 
"there  is  here  no  statutory  relief  from  such  disqualification." 

In  the  conviction  now  before  us  the  Police  Magistrate  did  not 
and  could  not  sit  and  determine  them  as  a  justice  of  the  peace. 
The  words  of  section  2  of  chapter  61,  the  qualifying  statute, 
mentions  only  and  relates  solely  to  ^*  justices  of  the  peace."  Its 
words  are :  ^^  It  shall  and  may  be  lawful  for  any  justice  of  the 
"peace  in  this  Province  to  make,"  etc.  It  does  not  use  the 
word  magistrate,  or  any  word  embracing  any  officer  other  than  a 
justice  of  the  peace.  And  therefore  I  think,  as  in  the  Gaisford 
case,  the  disability  of  the  Police  Magistrate  here  is  not  in  any 
way  removed  by  the  statute. 

This  case  is,  I  think,  similar  in  principle  to  the  case  of  the 
OUff  of  Moneton  v.  Anastcuia  ffebert,  decided  by  this  Court  on 
my  reference  of  it  in  November,  1896.  In  that  case  the  city 
sued  for  light  service.  By  the  statute  the  moneys  recovered  or 
paid  went  into  the  city  treasury  as  part  of  the  general  revenues. 
The  Judge  of  the  City  Court,  also  a  justice  of  the  peace,  before 
whom  the  case  was  tried,  was  a  ratepayer  of  the  city  and  in- 
terested in  the  increase  or  diminution  of  its  revenue.  It  was 
contended  by  the  city,  on  the  argument  on  review  before  me, 
and  also  before  this  Court,  that  section  2  of  chapter  61  applied 
to  and  removed  any  disqualification  from  interest.  I  referred 
that  point  to  this  Court,  and  it,  after  full  argument,  held  that 
the  statute  did  not  apply  to  or  qualify  the  Judge  of  the  City 
Court  though  he  was  a  justice,  and  that  his  interest  as  a  rate- 
payer disqualified  him  from  acting,  and  directed  the  reversal  of 
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^^^  the  judgment  on  that  ground,  which  I  accordingly  did.  I  am 
Gow^  not  aware  of  any  principle  or  cases  that  determine  that  peca- 
et€U.  niary  interest  which  will  disqualify  in  a  civil  suit  does  not 
Hanington  J.  disqualify  in  a  prosecution  for  penalties  in  such  a  case  as  that 
before  us,  where  any  fine  or  costs  directly  lessen  each  ratepayer's 
burthen  of  taxes;  on  the  contrary,  I  think  such  interest  will 
disqualify  alike  in  both.  The  principle  of  ^*ez  necesntate^ 
was  urged  in  support  of  the  jurisdiction  in  the  Hebert  case.  It 
does  not  apply  in  this  case,  for  two  justices  can  adjudicate  for 
penalties  here  sought  to  be  recovered.  Here  the  council  of  the 
City  of  Moncton  resolved  that  the  city,  by  its  officers,  should 
become  prosecutors  for  offences  under  the  Canada' Temperance 
Act,  the  result  of  which  is  that  the  city  and  its  taxpayers 
receive  the  benefit  of  all  fines  and  penalties  and  costs  recovered 
and  are  responsible  for  the  prosecutions  and  costs.  Whether 
the  reason  for  assuming  the  position  of  prosecutors  was  to 
secure  the  more  efficient  enforcing  of  the  Act,  or  for  fiscal 
reasons,  it  is  unimportant  to  enquire,  nor  is  it  of  importance 
here  to  enquire  whether  the  city  ordered  the  prosecution  or  not 
whereby  each  corporator  becomes  a  prosecutor  as  that  relates 
only  to  bias,  and  not  pecuniary  interest,  which  I  am  now  dis- 
cussing. The  effect  is  the  same  to  disqualify  the  ratepayers 
from  acting  as  Judges  in  any  prosecution  for  penalties  under 
the  Act  unless  legislative  enactment  removes  such  disqualifi- 
cation. That  legislation  now  exists  as  to  justices  of  the  peace 
acting  simply  as  such,  but  so  far  as  the  counsel  could  point 
out  to  us,  or  I  can  discover,  no  statute  removes  the  disability 
as  to  such  an  officer  as  the  Police  Magistrate  or  sitting  Police 
Magistrate  for  Moncton,  who  is  not  sitting  or  acting  as  a  justice 
of  the  peace,  but  is  filling  a  higher  and  different  office,  and  hav- 
ing and  exercising  an  entirely  different  and  l^igher  jurisdiction. 
He  does  not  sit  or  act  under  his  commission  as  a  justice  of  the 
peace,  but  under  his  commission  as  a  higher  and  entirely  differ- 
ent officer.  I  have  not  overlooked  the  consideration  of  ex  parte 
Driscoll  (1)  cited  as  deciding  that  chapter  61,  section  2,  ap- 
plied to  and  removed  the  disability  of  a  Police  Magistrate.  As 
I  read  that  case  it  did  not  turn  on  the  point  I  am  now  discussing, 

(1)  27  N.  B.  B.  216. 
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in  fact  that  point  was  not  raised.    The  counsel  seem  to  have       ^^^ 
taken  it  for  granted  that  chapter  61,  section  2,  removed  the  dis-     f?^^ 
qualification,  and  the  only  contention  in  respect  to  the  magis-       eteu. 
trate's  jurisdiction  was  whether  the  words  ^^  or  any  other  matter  Hanington  j. 
^fffithin  their  Jurisdiction^*  enabled  the  Police  Court  to  deal  with 
the  matter  then  before  it  or  was  it's  jurisdiction  limited  to  matters 
ejuMdem  generis^  the  subjects  expressly  mentioned  in  the  first  part 
of  the  section.    The  Court  decided  that  the  words  I  have  above 
quoted  gave  the  Court  jurisdiction  over  the  subject  then  in 
contention,  but  do  not  discuss,  or  I  think  determine  the  question 
of  that  section  applying  to  and  removing  disqualification  of  a 
Court  superior  and  different  from  a  Justice's  Court.    If  the 
parties  did  not  raise  that  particular  point  now  here  and  on 
the  trial  raised  (and  I  can  see  good  reasons  if  they  had  confi- 
dence in  the  Court  why  they  should  not),  the  Court  would  not 
raise  or  deal  with  it.    Pecuniary  interest  is  an  objection  that 
can  be  waived.     Wakefield-Y.  W.  R.  ^  (7.  Mailwajf  Company  (1). 
And  as  I  have  said,  this  Court  would  not  of  itself  raise  and 
decide  it.    But  even  if  the  DriscoU   case  dealt  with  and  de- 
cided this  point  in  1888,  the  case  of  Anastasia  Hebert,  decided 
in  1896,  overrules  it,  or  at  least  leaves  the  question  open  foi^ 
us  now  to  determine  independent  of  a  binding  authority  of 
our.  Court.     I  think  the  case  of  Hebert  was,  after  a  fxdl  discus- 
sion, rightly  decided,  and  it  is  in  accord  with  the  principles 
of  common  law.    Let  the  Legislature  amend  and  extend  the 
provisions  which  remove  disqualification  from  pecuniary  in*- 
terest  if  they  will,  but  until  they  clearly  do  so  I  feel  bound 
to  follow  and  maintain  those  long  established  principles  which 
disqualify  Judges  of  any  Court  from  sitting  and  adjudicating 
in  cases  in  which  they  have  a  pecuniary  interest,  and  until 
the  Hebert  case,  decided  by  this  Court  within  a  year,  is  over- 
ruled, I  am  bound  by  it.    It  was  contended  among  other 
things  that  the  sums  paid  into  the  city  treasurer's  hands  for 
fines,  etc.,  under  the  Canada  Temperance  Act  would  not  by 
law  go  into  the  treasury  for  general  purposes,  but  must  be  by 
the  city  authorities  appropriated  solely  for  the  carrying  out  of 
the  Act.    A  plain  answer  I  think  to  that  is  the  fact,  which  is 

(1)  L.  R.  1  Q.  B.  84. 
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J®8- not  disputed,  that  such  moneys  are  paid  out  and  appropriated 

Exparte     fQ^  general  purposes  and  not  for  expense  of  prosecuting  oflfend- 
etcd.       ers  under  the  Canada  Temperance  Act  alone,  and  the  city,  who 
uanington  J.  are  the  prosecutors  here,  could  scarcely  avail  themselves  of 
such  an  answer,  as  they  could  take  them  to  relieve  themselves 
of  costs  for  which  they  are  liable  in  case  the  prosecution  fails, 
and  other  the  like  results  so  far  as  their  indemnity  goes.    Bat 
irrespective  of  this  consideration  I  think  that  the  words  of 
the  statute  and  order  in  council  allowing  the  money  recovered 
to  go  to  any  city  or  body  corporate  or  others  who  prosecute 
under  the  Canada  Temperance  Act  are  quite  broad  enough 
to  justify  the  appropriation   of  any  penalties  recovered  for 
general  purposes  by  the  city  or  town  which  prosecutes,  and 
is  so  authorized.     Instead  of  going  to  the  crown  they  go  to 
the  city  or  town  for  the  purposes  of  the  Act,  and  the  purpose 
contemplated  is  that  the  Act  shall  be  enforced.     That  en- 
forcement, or  the  means  adopted  for  it,  is  not  intended,  I 
think,  to  be  limited  to  the  penalties  recovered,  but  the  general 
burthen  of  enforcement  is  on  the  city  or  town  undertaking 
it,  and  consequently  with  the  burthen  follows  the   right  to 
control  the  penalties  absolutely  and  not  as  trustees.    And  I 
think  we  have   an   express  judicial  determination   that  such 
general  appropriation  is  justified  and  intended  in  the  judgment 
of  the  Supreme  Court  of  Canada  in  the  case  of  TTie  Town  of 
Saint  Stephen  v.  the  County  of  Charlotte  (1),  where  Sedgewick 
J.,  in  his  judgment,  which  was  substantially  the  judgment 
of  the  Court,  says :  "  The  evident  policy  and  intention  of  the 
^^  Governor  General  in  Council  in  making  the  order  in  question, 
"and  specifying  the  authority  entitled  to  all  fines  recovered 
"  under  the  provisions  of  the   Canada  Temperance   Act  was 
"  doubtless  to'  give  effect  to  the  principle  expressed  in  the 
"  maxim  ^  qui  sentit  commodum  sentire  debet  et  onus  *  (he  who  sus- 
"  tains  the  burden  ought  to  derive  the  advantage.)    It  was 
"  contended  that  where  a  city,  county,  or  town,  with  a  view  to 
"  the  public  welfare,  undertook  to  and  did  incur  the  expense  of 
"enforcing  the  Canada  Temperance  Act,  the  enforcing  authori- 
"ties  should  receive  the   moneys  recovered   thereby,   which 

(1)  24  S.  C.  B.  329  at  p.  340. 
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"would  otherwise  belong  to  the  crown.     This  manifest  intent       ^^' 
"must  be  borne  in  mind  in  giviug  a  meaning  to  the  order  in     ^^p^**'* 
"council,  and  effect  must  be  given  to  that  aim  if  it  can  be  done       etai. 
"  consistently  with  the  terms  in  which  the  order  is  expressed."    Hanington  j. 

The  convictions  are,  I  think,  bad,  and  the  rules  must  be 
made  absolute  in  all  the  cases  where  the  presiding  officer, 
whether  the  acting  Police  Magistrate  or  the  Police  Magistrate 
of  Moncton  adjudicated. 

Landry  J.  In  these  fifteen  cases  two  points  only  are  left 
for  our  decision,  namely : 

1.  Was  the  Police  or  Stipendiary  Magistrate,  who  convicted, 
disqualified  by  reason  of  his  being  a  ratepayer  of  the  City  of 
Moncton?  and 

2.  Was  he  disqualified  for  being,  as  City  Court  Commission- 
er, in  receipt  of  a  fixed  salary  (not  dependent  on  the  fund)  but 
payable  out  of  the  miscellaneous  fund  partially  made  up  of 
fines  under  the  Canada  Temperance  Act  ? 

As  to  these  points  the  authorities  seem  to  establish  quite 
clearly  that  no  Judge,  having  a  direct  pecuniary  interest,  how- 
ever small,  in  the  result  of  a  cause  whether  civil  or  criminal 
should  sit  upon  the  same.  In  ex  parte  Lavghey  (1)  we  find  the 
following:  "Any  pecuniary  interest,  however  small,  disquali- 
"fies,''etc. 

Our  Legislature  over  and  over  again  has  admitted  the  exist- 
ence of  this  principle  by  enacting  laws  removing  the  disqualifi- 
cation of  Supreme  Court  Judges,  County  Court  Judges,  Magis- 
trates, Parish  Court  Commissioners,  Police  Magistrates,  etc., 
arising  out  of  pecuniary  interest,  which  they  were  recognized 
as  having  because  of  their  being  ratepayers  in  districts  interest- 
ed in  the  result  of  suits  coming  before  them,  or  because  of 
some  o£her  possible  pecuniary  interest  in  the  results  of  such 
suits. 

In  these  fifteen  cases  the  Police  Magistrate  had  indirectly  a 
pecuniary  interest  in  the  result  of  his  findings.  I  am  free  to 
admit  that  I  do  not  believe  the  interest  in  these  cases  was  such 

(1)  28  N.  B.  R.  658. 
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as  to  create  bias ;  yet  the  principal  remains  the  same.  If  it  was 
QoRMAx  ^^^  for  ex  parte  Driseoll  (1)  I  would  not  have  a  particle  of  hesi- 
^^^'  tation  in  saying  that  in  all  these  cases  the  convicting  magistrate 
Landry  ,r.  y^^^  disqualified  by  reason  of  his  having  some  pecuniary  interest 
in  the  result  of  his  finding.  If  ex  parte  DriecoU  is  binding  on 
this  point,  then  the  convictions  in  my  opinion  should  stand. 
But  it  appears  to  me  that  the  Court  is  free  to  consider  ex  parte 
DriscoU  (1)  so  modified  by  The  City  of  Monctan  v.  ffebert  (2) 
as  to  leave  the  matter  open  to  another  conclusion.  The  Driseoll 
case  and  these  cases  stand  in  precisely  the  same  position  so  far 
as  relates  to  the  interest  of  the  presiding  magistrates  as  rate- 
payers, and  as  to  the  respective  jurisdictions  given  them  by  the 
Canada  Temperance  Act  and  by  the  Liquor  License  Act,  1887, 
respectively.  But  reading  the  DriscoU  case  carefully  through 
I  fail  to  find  the  point  taken  that  a  distinction  should  be  made 
between  a  Police  Magistrate  and  a  Justice  of  the  Peace.  The 
second  section  of  chapter  61  of  the  Consolidated  Statutes  speaks 
of  a  ^^ Justice  of  the  Peace"  and  does  not  refer  to  a  Police 
Magistrate.  The  judgment  of  the  Court  in  DriscoU's  case, 
while  it  declares  the  "  magistrate  "  qualified  by  reason  of  section 
two,  chapter  61,  yet  gives  reasons  for  such  conclusion  that  lead 
me  to  the  belief  that  the  point  was  not  taken  before  the  Court, 
nor  was  the  mind  of  the  Court  in  giving  judgment  directed  to 
the  point  that  even  if  that  section  qualifies  a  Justice  of  the  Peace 
in  acts  within  his  jurisdiction,  it  does  not  so  qualify  a  Police 
Magistrate  in  acts  not  within  the  jurisdiction  of  a  Justice  of  the 
Peace.  The  reasoning  of  the  Court  for  the  judgment  on  that 
point  is  applied  to  the  meaning  of  the  words  in  section  two,  "or 
any  other  matter  within  their  jurisdiction"  etc.  The  Court 
holds  that  these  words  were  ^^  intended  to  apply  to  any  case  the 
"subject  matter  of  which  would  have  been  within  the  jurisdic- 
"  tion  of  a  justice  to  adjudicate  upon  but  for  the  fact  of  his  being 
"  a  ratepayer.''  With  that  reasoning  I  agree ;  but  the  attention 
of  the  Court  was  not  drawn  to  the  important  fact  that  the  case 
before  them  was  not  one  "  the  subject  matter  of  which  was 
within  the  jurisdiction  of  a  justice."     Here,  in  this  case,  I  apply 


(1)  27  N.  B.  R.  216.  (2)  Not  reported,  decided  in  Michaelmas,  1896. 
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the  same  doctrine,  "or  any  other  matter  within  the  jurisdic-. 
tion  "  applies  to  any  case,  the  subject  matter  of  which  is  within 
the  jurisdiction  of  a  Justice  of  the  Peace  to  adjudicate  upon ;  but 
in  this  case  the  subject  matter  does  not  come,  it  appears  to  me, 
within  the  jurisdiction  of  a  justice.  The  complaint  in  this  case 
could  not  be  heard  by  a  justice,  and  section  two,  above  cited, 
does  not  apply  to  a  Police  Magistrate. 

However,  as  my  judgment  herein  cannot  affect  the  result,  a 
majority  of  the  Court  controlling  it,  and  as  I  have  not  been  able 
to  see  the  judgment  in  the  Hebert  case,  it  having  been  mislaid, 
and  therefore  cannot  verify  for  myself  that  it  overrules  the 
Driscoll  case,  I  will  not  absolutely  dissent  from  the  judgment 
of  the  majority  in  this  case. 

Hules  discharged. 


1898. 


£x  parte 

OOKMAir 

etal, 
Landry  J. 


Ex  Partb  HANNAH  GALLAGHER. 

Magistrate  —  Interest — Bias  —  Disqualiiication  —  Action  pending  be- 
ttoeen  de/endanfs  husband  and  MagistrtUe, 


1888. 


February  5. 


A  bona  fide  action  brought  by  the  husband  of  a  defendant  against  a  Stipen- 
diary Magistrate,  before  whom  an  information  is  hiid  for  a  violation  of  the 
second  part  of  the  Canada  Temperance  Act  is  sufficient  to  disqualify  him. 
Ex  parte  Scribner,  32  N.  B.  R.  175,  distinguished. 


In  Trinity  Term,  1897,  the  Court  granted  rules  nisi  for  cer- 
tiorari to  remove  two  convictions  made  against  the  applicant, 
Hannah  Gallagher,  by  Walter  Cahill,  the  Stipendiary  Magis- 
trate of  the  Parish  of  Sackville,  in  the  County  of  Westmorland, 
for  keeping  liquor  for  sale  contrary  to  the  provisions  of  the 
second  part  of  the  Canada  Temperance  Act  on  the  ground  that 
the  magistrate  was  disqualified  from  trying  the  informations  by 
reason  of  his  being  the  defendant  in  an  action  at  law  brought 
and  now  pending  against  him  by  Patrick  Gallagher,  the  hus- 
band of  the  applicant. 
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^^'  November  4, 1897.     McCready  now  shewed  cause.     Ex  parte 

GA^LfoHEB.  ^y^**  (1)  ^s  distinguishable  from  this  case.     There  the  action 
T—  -   was  bona  fide;  in  this  case  it  is  not. 


Hanington  J. 


jD.  <?raw*  supported  the  rules.  It  is  submitted  that  bias  need 
not  be  shewn.  It  is  enough  if  the  relationship  of  the  parties  is 
such  that  a  prejudice  may  be  inferred. 

Cur.  adv.  vtdL 


The  following  judgments  were  now  delivered : 

Hanington  J.  In  these  cases  Hannah  Gallagher,  the  wife  of 
Patrick  Gallagher,  was  convicted  before  Walter  Cahill,  Esquire, 
Stipendiary  Magistrate,  "  for  keeping  for  sale  "  liquor  contrary 
to  the  provisions  of  the  second  part  of  the  Canada  Temperance 
Act.  Some  months  previous  to  the  laying  of  the  informations 
and  the  hearings  the  defendant's  husband  had  commenced  an 
action  in  the  Supreme  Court  against  Cahill  for  malicious  con- 
duct as  a  judicial  officer  and  for  assault,  which  action  was 
pending  at  the  time  of  the  hearings  and  adjudications  now 
complained  of,  and  was  then  at  issue  to  be  tried.  Her  husband 
had  also  made  a  complaint  to  the  Executive  Government  of  the 
Province  asking  for  the  removal  of  Cahill  from  office.  The 
question  is,  does  the  existence  of  that  suit  and  petition  to  the 
Government  disqualify  the  magistrate  from  acting.  I  think 
that  the  pending  of  the  suit  alone  places  the  magistrate  in  a 
position  of  bias  against  the  husband  and  consequently  against 
the  wife.  The  husband  is  about  as  much  interested  in  the  pro- 
secution as  the  wife,  or  more  so.  He  would  have  to  pay  or 
submit  to  his  wife's  going  to  gaol,  and  if  any  bias  really  did 
exist  against  the  husband  I  think  that  it  would  derive  as  much 
satisfaction  from  the  conviction  of  the  wife  as  it  would  from 
the  personal  conviction  of  the  husband.  I  do  not  mean  to  say 
that  there  was  here  any  real  bias,  nor  is  it  necessary  that  there 
should  be,  to  disqualify  the  magistrate.     It  is  enough  if,  from 

(1)  30  N.  B.  R.  256. 
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the  circumstances,  he  might  be  biassed  or  influenced  as  was       ^^' 


held  in  Regina  v.  Milledge  (1),  and  in  Begina  v.  Oaisford  (2),  q^IlaSSe. 
where  Mathew  J.  says :  "  It  was  argued  on  his  (the  Justice's)  HanT^n  j. 
"  behalf  that  it  was  incumbent  on  the  plaintiff  to  show  that  the 
^^  Justice  was  in  fact  influenced,  but  in  my  opinion  it  is  sufficient 
'^  to  show,  as  was'  held  in  Begina  y.  Milledge,  that  he  might 
"  have  been  influenced."  The  magistrate's  position  here  would 
be  a  good  ground  of  challenge  to  a  juror  for  favour,  and  when 
a  justice  comes  within  the  principles  that  govern  in  such  chal- 
lenges to  a  juryman,  he  is  held  disqualified  to  act,  as  was  held 
in  ex  parte  Wallace  (8)  and  in  ex  parte  Janes  (4.)  The  fact  of 
a  suit  bona  fide  pending  (and  I  think  this  has  been  clearly  made 
out  by  the  affidavits)  has  been  held  to  be  a  sufficient  ground 
for  a  certiorari  and  to  quash  a  conviction  under  the  Canada 
Temperance  Act  in  ex  parte  Ryan  (5),  where  a  suit  had  been 
brought  by  the  defendant  against  the  Justice  and  constable  for 
assault.  In  that  case  the  Court  evidently  followed  the  case  of 
Regina  v.  Rose  Mylne  (6.)  In  the  Mylne  case  Mrs.  Mylue  was 
indicted  for  a  felonious  assault,  and  upon  her  trial  the  array 
was  challenged  on  the  ground  that  her  husband  had  a  suit  then 
pending  against  the  sheriff  for  trespass  to  laud  and  assault  on 
his  wife.  She  was  convicted,  and  on  motion  to  quash  the  con- 
viction on  the  ground  of  the  challenge  the  Court  sustained  the 
motion  and  quashed  the  conviction.  If  that  objection  disquali- 
fied the  sheriff  from  summoning  a  jury,  by  so  much  more  would 
it,  I  think,  disqualify  a  Judge.  It  was  attempted  to  show  that 
the  suit  pending  against  the  magistrate  here  was  not  bona  fide. 
I  think  that  is  not  made  out.  If  it  were  made  to  appear  that 
the  bringing  of  a  suit  i^ainst  the  Justice  was  a  mere  sham  to 
attempt  to  disqualify  him,  I  should  hold,  as  the  Court  held  in 
ex  parte  Seribner  (7),  that  it  did  not  work  his  disqualification ; 
but  it  is  otherwise  here.  The  facts  in  the  Mylne  case  did  not 
go  far  to  prove  its  bona  fides,  for  it  was  not  proceeded  with,  but 
the  Court  would  not  closely  scrutinize  that.     It  seemed  to  be 


(1)  4  Q.  B.  D.  332. 

(2)  (1892)  1  Q.  B.  D.  383. 

(3)  27  N.  B.  R.  174. 
{4}  27  N.  B.  R.  562. 


(6)  30  N.  B.  R.  256. 

(6)  4  P.  &  B.  394. 

(7)  32  N.  B.  R.  176. 
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1808. 


ExpoTU     tinued, 

qalulohxs. 


Landry  J. 


.enough  that  it  had  been  commenced  and  had  not  been  discon- 


I  think  that  the  magistrate  here  was  disqualified  and  that  the 
rules  must  be  made  absolute. 

LandbyJ.  These  two  cases  were  heard 'before  the  Stipen- 
diary Magistrate  of  Sackville,  who  convicted  the  applicant. 

The  point  for  decision  is  whether  the  convicting  magistrate 
was  disqualified  by  reason  of  his  being  the  defendant  in  an 
action  brought  by  the  husband  of  O.  and  now  pending  in  the 
County  Court  of  Westmorland. 

Bx  'parte  Scribner  (1)  is  authority  for  the  proposition  that  a 
suit  pending  between  the  parties  is  not  of  itself  a  disqualifica- 
tion for  the  convicting  magistrate,  and  when  the  Court  has 
evidence  to  satisfy  it  of  the  want  of  good  faith  in  the  bringing 
of  the  action  the  conviction  will  not  be  disturbed. 

In  these  two  cases  the  evidence  shows  that  the  action  was 
brought,  issue  joined,  and  at  the  request  of  the  defendant  (the 
convicting  magistrate)  notice  of  trial  was  not  given  for  March, 
1897 ;  that  notice  of  trial  was  given  for  June,  1897,  and  at  the 
written  request  of  the  defendant  (the  magistrate),  on  the  ground 
that  his  counsel  was  attending  to  his  parliamentary  duties  at 
Ottawa,  the  plaintiff's  counsel  consented  to  the  trial  being  post- 
poned. The  attorney  of  the  plaintiff  swore  that  the  action  was 
bona  fide^  and  that  it  was  the  intention  to  prosecute  it.  Under 
these  circumstances  I  am  of  the  opinion  that  there  being  an 
honest  intention  to  prosecute  the  pending  suit  between  the  de- 
fendant's husband  and  the  convicting  magistrate,  the  latter  was 
disqualified  from  hearing  the  cases  and  the  rules  should,  there- 
fore, be  made  absolute. 

Tuck  C.J.  I  agree  with  my  brother  Landry.  The  action 
was  bona  fide.    It  goes  to  the  favour  and  is  a  disqualification. 

Babkeb  and  Yanwabt  J  J.  agreed. 

McLeod  J.  took  no  part. 

Bule9  absolfUe, 


(1)  32  N.  B.  B.  175. 
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FRASER  V.  MACPHERSON.  iws. 


February i 


Chattel  mortgage  —  Convertum  —  Conveyance  from  husha/nd  to  toife  — 
After-acquired  property — Mistake  —  Fraudulent  convey a/nce  — 
BUU  of  Sale  Act  (1893)  — IS  £liz.  c.  6  —  58  Vict,  c.  6  —  58 
Vict,  c,  24. 

J.  E.  F.,  who  was  the  hasband  of  the  plaintiff  and  a  livery  stable  keeper,  being 
indebted  to  C,  in  December,  1895,  gave  him  a  chattel  mortgage  of  his  stock, 
which  was  in  the  terms  following :  '*  All  and  singular  the  goods,  chattels, 
and  property  mentioned  and  set  out  in  the  schedule  hereunto  annexed  mark- 
ed A,  which  is  to  be  read  in  connection  with  these  presents  and  form  a  part 
thereof,  and  also  any  and  all  the  property  that  may  hereafter  during  the 
continuance  of  these  presents  be  brought  to  keep  up  the  same  in  lieu  thereof 
and  in  addition  thereto,  either  by  exchange  or  purchase,  which  so  soon  as 
obtained,  and  in  actual  or  constructive  possession  of  the  said  party  of  the 
first  peurt,  shall  be  subject  to  all  the  provisions  of  this  Indenture."  The 
schedule  was  as  follows :  ^'  Eight  horses  and  harnesses  now  in  livery  stable 
owned  by  said  J.  E.  F.  Six  waggons  in  storehouse.  Four  pungs,  coach 
harness,  buffaloes  and  robes  now  in  said  stable."  In  March,  1896,  J.  E.  F. 
being  indebted  to  the  plaintiff,  his  wife,  to  the  extent  of  six  hundred  dollars 
and  upwards,  gave  her  a  chattel  mortgage  in  which  the  property  conveyed 
was  described  in  almost  the  same  words  as  were  used  in  the  mortgage  to  G. ; 
but  the  schedule  thereto,  after  enumerating  specifically  a  number  of  articles 
concluded  as  follows :  *'  Also  all  other  goods,  furnishings  and  articles  and 
materials  now  or  hereafter  during  the  continuance  of  these  presents  used  in 
connection  with  the  livery  stable  now  owned  by  the  said  J.  E.  F.,  and  all 
property  hereafter  acquired  therein.*'  In  July,  1896,  C.  assigned  to  the  de- 
fendant his  mortgage,  which  had  been  reduced  to  two  hundred  and  seventy- 
two  dollars  for  a  consideration  of  two  hundred  and  fifty  dollars,  but  the 
assignment  was  silent  as  to  after-acquired  property.  In  September,  1896, 
J.  £.  F.  gave  a  further  chattel  mortgage  to  defendant,  which  covered  all  the 
property  he  had  formerly  mortgaged  to  plaintiff,  and  shortly  after  handed 
him  a  delivery  order  authorising  defendant  to  take  possession  of  everything 
connected  with  the  livery  stable  business,  which  defendant  did.  Plaintiff 
had  also  given  to  her  husband  one  hundred  dollars  with  which  he  was  to  buy 
for  her  a  phaeton  buggy.  He,  without  her  knowledge,  bought  a  buggy  on 
credit  for  one  hundred  and  forty  dollars,  which  he  delivered  to  his  wife,  and 
which  was  accepted  by  her.  This  buggy,  though  not  mentioned  in  any  of 
the  mortgages,  was  seized  by  defendant  when  he  took  possession  under  the 
delivery  order.  The  mortgage  from  J.  E.  F.  to  plaintiff  was  first  drawn  to 
secure  the  sum  of  five  hundred  dollars,  but  afterwards  and  before  execution, 
the  sum  secured  was  changed  to  six  hundred  dollars  in  every  place  except  in 
the  recitalt  where  the  word  "  five  '*  was  inadvertently  left  in  the  place  of  a 
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^^P8.  six.     In  an  action  of  trover  for  the  conversion  of  the  phaeton  baggy  and  all 

Fbaseb  the  property  conveyed  to  secure  the  plaintiff's  debt,  except  such  as  was 

«•  covered  by  the  mortgage  to  C  : 

Macphebsok. 

Held,  1.     That  the  mortgage  was  not  invalid  by  reason  of  its  having  been 

made  by  the  husband  directly  to  the  wife. 

2.  That  there  was  no  evidence  that  it  was  made  to  delay  or  hinder  creditors. 

3.  That  it  contained  a  sufficient  description  of  the  mortgaged  property  to 
satisfy  the  Bills  of  Sale  Act  (1893) ;  and  that  there  was  no  such  untrue  state- 
ment in  the  affidavit  attached  to  the  mortgage  as  would  invalidate  it,  the 
evidence  affording  a  satisfactory  explanation  of  the  mistake  in  the  recital 

4.  That  it  was  sufficient  to  cover  after  acquired  property. 

5.  That  it  was  not  bad  under  the  Act  58  Vict.  c.  6. 

6.  That  the  mortgage  to  C.  and  the  assignment  thereof  to  defendant  were 
insufficient  to  cover  after  acquired  property. 

7.  That  the  circumstances  under  which  the  phaeton  buggy  was  parchased 
made  it  the  separate  property  of  plaintiff,  and  as  such  not  liable  to  seixure 
by  defendant. 

Action  of  trover  tried  before  McLeod  J.  without  a  juiy  at 
the  York  Sittings  in  June,  1897.  There  was  also  a  count  in 
the  declaration  for  trespass.  Verdict  for  the  plaintiff  for  four 
hundred  and  seventy-two  dollars  and  sixty  cents.  The  follow- 
ing are  the  judgment  and  findings  of  the  learned  Judge  who 
tried  the  cause : 

The  plaintiff  in  this  case  claims  damages  for  the  conversion 
by  the  defendant  to  his  own  use  of  certain  goods  and  chattels 
conveyed  to  her  by  her  husband,  James  E.  Fraser,  by  a  bill  of 
sale  by  way  of  mortgage  dated  the  second  day  of  March,  1896, 
and  filed  in  the  Registry  Office  the  twelfth  of  March,  1896,  and 
to  secure  six  hundred  dollars. 

She  also  claims  for  a  phaeton  buggy,  which  she  alleges  was 
her  own  property,  having  been  purchased  for  her  by  her  hus- 
band, with  her  own  means,  given  him  by  her  for  that  purpose. 

Fraser,  in  the  summer  of  1895,  opened  a  livery  stable  in 
Fredericton,  and  on  the  tenth  of  December  in  that  year  gave  a 
bill  of  sale  of  his  stock  to  one  Frank  L.  Cooper  to  secure  an 
amount  owing  to  him  (Cooper),  which  was  filed  in  the  Registry 
Office  the  same  day.  This  bill  of  sale  in  the  body  of  it  pro- 
fesses to  cover  after-acquired  property ;  the  schedule,  however, 
attached  to  it  is  as  follows :  ^^  Eight  horses  and  harnesses  now  in 
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livery  stable  owned  by  said  James  E.  Fraser ;  six  waggons  in        ^^^ 
storehouse ;  four  pungs,  coach  harness,  buffaloes  and  robes  now     f»^«» 
in  said  stable."  MACPmuisoir. 

Some  payments  were  made  on  this  bill  of  sale  by  Fraser, 
reducing  the  amount  owing  on  it  to  two  hundred  and  seventy- 
five  dollars ;  the  money  he  paid  on  it  being  borrowed  by  him 
from  the  plaintiff  on  the  security  of  the  bill  of  sale  given  her. 

In  the  summer  of  1896,  about  July,  the  defendant  purchased 
the  bill  of  sale  from  Cooper,  paying  him  two  hundred  and  fifty 
dollars  for  it,  and  it  was  assigned  to  him.  And  as  has  been 
stated  on  the  second  of  March,  1896,  the  bill  of  sale,  claimed 
under,  was  given  by  Fraser  to  the  plaintiff. 

Subsequently  the  said  Fraser  gave  a  bill  of  sale  of  his  livery 
stock  to  the  defendant.  This  bears  date  the  twenty-eighth  of 
August,  1896 ;  the  affidavit,  however,  in  support  of  it  was  made 
on  the  twenty-sixth  of  September,  1896.  The  defendant  says 
it  was  made  and  executed  on  the  twenty-eighth  of  August. 
Fraser  says  it  was  actually  made  in  September  and  was  ante- 
dated. As  a  matter  of  fact  I  find  that  it  was  made  in  Septem- 
ber, and  at  or  about  the  time  the  affidavit  was  made.  The 
amount  professed  to  be  secured  by  it  was  six  hundred  and  thirty- 
two  dollars.  The  defendant,  in  the  fall  of  1896,  took  possession 
of  all  the  property  in  Fraser's  livery  stable,  including  the 
phaeton. 

The  plaintiff  claims  damages  for  all  the  goods  contained  in 
the  bill  of  sale  given  her  which  are  not  covered  by  the  Cooper 
bill  of  sale,  and  which  were  taken  by  the  defendant.  She  also 
claims  that  the  Cooper  bill  of  sale  does  not  cover  after  acquired 
property.  She  further  claims  for  the  phaeton  buggy,  which  she 
alleges  was  her  own  property.  The  value  of  all  these  goods 
the  plaintiff  claims  to  be  about  six  hundred  dollars. 

At  the  close  of  the  case  Mr.  Gregory  claimed  that  the  plain- 
tiff could  not  recover,  for  the  following  reasons : 

1.  Because  the  plaintiff's  claim  rests  direct  from  her  hus- 
band. 


2.    Plaintiff's  bill  of  sale  is  void  at  common  law  as  being 
given  to  hinder  and  delay  creditors. 
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^^^  3.    It  is  void  under  the  statute  relating  to  bills  of  sale,  be- 

fbabeb     cause  the  aflSdavit  is  untrue  in  respect  of  one  hundred  dollars 
macphebson  of  the  amount. 

4.  It  is  also  void  under  the  statute  relating  to  preferences 
58  Vict.,  c.  6.  It  is  void  as  a  preference,  the  g^rantor  not  having 
any  reason  to  believe  he  could  pay  his  debts  in  full.  It  is  void 
under  Bills  of  Sale  Act  for  want  of  particularity  of  description. 
He  also  claimed  that  under  the  Cooper  bill  of  sale  the  defendant 
was  entitled  to  all  after  acquired  property. 

I  decide  all  these  questions  against  the  defendant.  With 
reference  to  the  first  I  think  that  since  the  Married  Women's 
Property  Act  of  1895,  such  a  bill  of  sale  as  this  to  the  plaintiff 
could  be  given.  I  find  there  are  no  facts  proved  to  render  the 
plaintiff's  bill  of  sale  void  either  at  common  law  or  under  the 
Bills  of  Sale  Act  or  the  statute  relating  to  preferences  as 
claimed  in  the  second,  third,  and  fourth  objections.  I  think 
the  Cooper  bill  of  sale  does  not  cover  after  acquired  property. 

I  find  that  the  plaintiff  did  advance  the  said  Fraser,  her  hus- 
band, six  hundred  dollars,  that  is,  five  hundred  dollars  at  the 
time  the  bill  of  sale  was  given  and  one  hundred  dollars  in 
different  sums  previously,  and  that  the  bill  of  sale  was  given 
by  said  Fraser  to  secure  their  payment  of  the  said  six  hundred 
dollars. 

I  find  that  the  defendant  has  converted  to  his  own  use  pro- 
perty conveyed  to  the  plaintiff  by  the  said  Fraser  by  bill  of  sale 
of  March  2,  1896,  which  is  not  contained  in  the  Cooper  bill 
of  sale,  which  property  I  value  at  three  hundred  and  sixty-two 
dollars  and  sixty  cents. 

'  I  find  that  the  phaeton  buggy  was  the  property  of  the  plain- 
tiff, and  that  the  defendant  converted  it  to  his  own  use,  and  I 
value  that  at  one  hundred  and  ten  dollars. 

I  find  a  verdict  for  the  plaintiff  as  follows : 

For  goods  in  bill  of  sale  of  second  March,  1896, 9862  60 
For  phaeton  buggy, 110  00 


9472  60 
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In  all  four  hundred  and  seventy-two  dollars  and  sixty  cents.        ^^- 
I  reserve  leave  to  both  parties  to  move  the  full  Court  to  alter     p»^«» 
or  amend  the  verdict  in  any  way  either  by  increasing  or  re-  maophxbson 
dacing  it,  or  for  the  defendant  to  have  a  verdict  in  his  favor. 

November  8, 1897.  Qregory^  Q.  (7.,  in  pursuance  of  leave  re- 
served, now  moved  to  have  a  verdict  entered  for  the  defendant, 
to  have  the  damages  reduced,  or  for  a  new  trial.  The  plain- 
tiff's mortgage  is  direct  from  her  husband,  and  is  therefore  void. 
The  statute  58  Vict.,  c.  24  is  not  sufficient  to  sustain  it.  It 
nowhere  declares  that  a  husband  and  wife  may  contract  with 
one  another.  None  of  the  authorities  relied  upon  by  the  other 
side  goes  far  enough  to  support  this  instrument.  The  mortgage 
is  also  void  as  against  creditors  under  18  Eliz.,  c.  6.  It  is  also 
void  under  the  Bills  of  Sale  Act,  56  Vict.,  c.  5  for  insufficiency 
of  description,  and  because  the  statements  contained  in  the 
affidavit  attached  thereto  are  at  least  partly  untrue.  Archibald 
V.  Eubley  (1),  Sim9  v.  Trollope  (2),  Darlow  v.  Bland  (8),  Mo- 
Call  V.  Wolff  (4.)  I  maintain  that  the  Cooper  bill  of  sale  is 
sufficient  to  cover  after  acquired  property.  On  the  question  of 
after  acquired  property  I  desire  to  refer  to  Holroyd  v.  Marshall 
(5),  Lazarus  v.  Andrade  (6.)  There  is  the  further  objection 
that  the  bill  of  sale  from  James  E.  Fraser  to  the  plaintiff  is  void 
tinder  the  statute  58  Vict.,  c.  6  relating  to  assignments  and  pre- 
ferences by  insolvent  persons.  Failing  all  these  objections  the 
verdict  should  be  reduced  by  one  hundred  and  ten  dollars,  the 
price  of  the  phaeton  buggy  as  found  by  the  trial  Judge.  This 
one  hundred  and  ten  dollars  formed  part  of  the  six  hundred 
dollars  consideration  mentioned  in  the  bill  of  sale,  and  having 
been  assessed  against  us  as  a  separate  item  was  made  to  do  duty 
twice.  From  the  generality  of  the  findings  of  the  learned  Judge 
it  is  impossible  to  say  that  the  plaintiff  has  not  recovered  for 
some  articles  admittedly  covered  by  the  Cooper  bill  of  sale.  In 
fact  it  is  almost  certain  that  she  has.  The  learned  Judge  should 
have  found  specifically  on  these  two  points : 


(1)  18  S.  C.  R.  116.  (4)  13  S.  C.  R.  130. 

(2)  (1897)  1  Q.  B.  D.  24.  (5)  10  H.  L.  Cas.  191. 

(3)  (1897)  1 Q.  B.  D.  125.  (6)  6  0.  P.  D.  318. 
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^^-  1.     Did   the  alleged  debt  of  six  hundred  dollars  due  the 

fbasbb     plaintiff  by  her  husband  include  the  one  hundred  dollars  now 
macphsbbok  alleged  to  have  been  given  to  buy  the  phaeton  or  not  ? 

2.  Was  James  E.  Eraser,  when  he  gave  the  mortgage  bill  of 
sale  to  the  plaintiff  on  the  second  of  March,  1896,  indebted  to 
other  creditors,  and  did  he  have  reason  to  believe  he  could  pay 
his  debts  in  full? 

There  should,  therefore,  at  least  be  a  new  trial. 

J".  H.  Barry  and  J.  W.  McCready  contra.  The  Act  58  Vict., 
c.  24,  ss.  8  and  13,  dispose  of  the  first  point  as  to  the  conveyance 
from  husband  to  wife.  It  is,  moreover,  settled  by  authority. 
Butler  V.  Butler  (1),  Bovlton  v.  Boulton  (2),  Tott^n  v.  Bowen  (8), 
G^Doherty  v.  Ontario  Bank  (4),  Sanders  v.  Mahhurg  (5). 
(Barker  J.  refers  to  Griffith's  Married  Woman^s  Property  Act 
p.  21.)     Crawley  on  Husband  and  Wife,  227. 

There  is  not  the  slightest  evidence  to  support  the  objection 
that  the  mortgage  was  given  to  hinder  and  delay  creditors,  and 
the  learned  Judge  so  found.  The  property  was  sufficiently  de- 
scribed and  the  requirements  of  section  25  of  the  Bills  of  Sale 
Act  were  in  all  respects  carried  out.  Barron  on  Bills  of  Sale, 
481-486 ;  Boldrick  v.  Ryan  (6),  McCall  v.  Wolff  (7),  Jo%efh,  v. 
Lyons  (8),  Hallas  v.  Bobinson  (9). 

The  affidavit  is  strictly  true  and  the  trial  Judge  so  found. 
The  evidence  of  Mr.  McCready  affords  a  complete  explanation 
as  to  the  consideration  of  the  mortgage  and  the  error  in  the 
recital.  As  there  is  no  mention  of  after  acquired  property  in 
the  Cooper  bill  of  sale,  or  in  the  assignment  thereof  to  defen- 
dant, he  can  have  no  title  to  any  such  property.  Williams  v. 
Leonard  (10),  Wood  v.  Bowdiffe  (11),  Morrell  v.  Fisher  (12). 


(1)  16  Q.  B.  D.  374.  (7)  13  S.  C.  R.  130. 

(2)  28  S.  C.  R.  502.  (8)  15  Q.  B.  D.  280. 

(3)  8  Ont.  App.  602.  (9)  15  Q.  B.  D.  288. 

(4)  32  U.  C.  C.  P.  285.  (10)  26  S.  C.  R.  406. 

(5)  10.  R.  178.  (11)  6  Ex.  407. 

(6)  17  Ont.  App.  253.  (12)  4  Ex.  591. 
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On  all  the  facts  the  findings  of  the  learned  Judge  who  tried       ^^' 
the  cause  were  decisively  against  the  defendant,  therefore  the      ^^^^^ 
motion  should  be  refused  in  all  its  branches.  MACPHsiuoir 

Tuek  C.  J. 

Gregory  Q.  0.  in  reply. 

Cur.  adv.  vult 


Tuck  C.J.  The  motion  in  this  case  is  that  the  verdict  be 
entered  for  the  defendant,  or  that  the  verdict  be  reduced,  or  for 
a  new  trial. 

This  is  an  action  of  trover,  and  was  tried  before  Mr.  Justice 
McLeod  without  a  jury. 

The  plaintiff  is  a  married  woman,  and  her  husband  in  the 
summer  of  1895  kept  a  livery  stable  at  Fredericton.  In  this 
action  she  claims  under  a  bill  of  sale  from  her  husband  dated 
the  second  day  of  March,  1896,  and  also  for  a  phaeton  buggy, 
her  own  property,  which  she  alleges  was  taken  by  the  defendant 
and  converted  to  his  own  use. 

The  defendant,  on  the  other  hand,  claims  the  whole  property 
under  two  bills  of  sale,  one  dated  the  tenth  day  of  December, 
1895,  and  made  by  James  E.  Fraser  to  Frank  L.  Cooper,  and  by 
him  assigned  to  the  defendant,  and  the  second  bill  of  sale  dated 
the  twenty-eighth  day  of  August,  1896,  direct  from  James  E. 
Fraser  to  the  defendant.  The  defendant  took  possession  of  the 
whole  property  in  the  livery  stable,  including  the  phaeton,  on 
the  sixteenth  day  of  September,  1896. 

The  recital  in  the  bill  of  sale  from  Fraser  to  the  plaintiff 
states  that  Clara  M.  Fraser  had,  on  the  day  of  its  date,  advanced 
out  of  her  separate  property  to  James  E.  Fraser  the  sum  of  five 
hundred  dollars  upon  the  agreement  that  he  should  give  her 
security  for  the  said  sum  in  the  manner  thereinafter  mentioned. 
It  appears,  however,  from  the  bill  of  sale  that  it  was  given  to 
secure  the  payment  of  a  promissory  note  for  the  sum  of  six 
hundred  dollaf«> 

Mr.  James  W.  McCready,  who  is  the  plaintiff 's  attorney  a., 
drew  the  bill  of  sale,  gave  evidence  at  the  trial.    His  explana- 
tion as  to  different  amounts  appearing  in  the  bill  of  sale  is  as 
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1898,       follows :  "I  drew  the  bill  of  sale  for  five  hundred  dollars,  and 

F&ASBK     (( jj pg^  Fraser  and  her  husband  came  into  the  oflBce  to  execute 

macphxbsok  ''it.    They  had  a  conversation.     She  said  it  ought  to  be  six 

Tuckaj.     " hundred  dollars  because  he  owed  her  six  hundred  dollars,  and 

"they  had  a  conversation  between  them.     I  cannot  relate  the 

"conversation,  but  the  effect  of  it  was  —  my  memory  of  it  is  — 

"  she  explained  how  he  owed  her  one  hundred  and  thirty  dollars 

"more  than  the  five  hundred  dollars,  and  at  her  request  then  I 

"  changed  it.    I  erased  the  '  five '  in  two  places  and  wrote  in 

"'six,'  but  omitted  to  erase  the  *five^  in  the  recital.    Those 

"  changes  were  made  before  execution." 

Judgment  was  given  for  the  plaintiff  in  respect  of  the  bill  of 
sale  to  her  for  the  sum  of  three  hundred  and  sixty-two  dollars 
and  sixty  cents,  and  for  the  value  of  the  phaeton  the  sum  of 
one  hundred  and  ten  dollars. 

The  phaeton  was  not  included  in  either  of  the  bills  of  sale. 

From  reading  the  evidence  I  have  no  doubt  that  Mrs.  Fraser 
gave  her  husband  one  hundred  dollars  to  buy  the  phaeton  buggy, 
and  that  at  the  time  the  bill  of  sale  was  given  to  her,  on  the 
second  of  March,  1896,  her  husband  owed  her  six  hundred 
dollars. 

As  for  the  phaeton  I  think  it  was  the  wife's  property.  She 
gave  her  husband  the  money  to  buy  it,  and  if  he  did  not  use 
the  money  for  the  purpose,  but  bought  a  buggy  from  Cooper  on 
credit  for  one  hundred  and  forty-five  dollars  and  took  it  to  his 
wife,  it  became  her  separate  property  and  continued  to  be  so, 
and  she  has  the  right  to  recover  its  value  in  this  action.  I  fail 
to  see  any  fraud  of  the  plaintiff  in  this  transaction,  or  what 
right  Mr.  Macpherson  had  to  take  possession  of  this  particular 
buggy.  It  was  bought  with  her  money  and  became  her  abso- 
lute property.  The  fact  that  the  buggy  cost  one  hundred  and 
forty-five  dollars  does  not  affect  the  plaintiff's  ownership. 

It  appears  also  that  the  plaintiff  gave  her  husband  three 
hundred  and  fifty  dollars  to  buy  a  piano  and  that  he  bought 
one  on  time  for  two  hundred  dollars,  but  this  transaction  had 
nothing  to  do  with  the  purchase  of  the  buggy. 

But  the  principal  contention  made  by  Mr.  Gregory,  for  the 
defendant,  is  that  the  plaintiff's  bill  of  sale  is  void,  and  that  for 
several  reasons. 
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Because  it  is  from  husband  to  wife.    That  depends  upon        ^^^ 
an  Act  respecting  the  property  of  married  women,  68  Vict.,      ''■^» 
c.  24.    By  section  3  of  this  chapter  it  is  enacted  that  a  **  mar-  iCAOpmsoK 
'*  ried  woman  shall  be  capable  of  acquiring,  holding,  and  dis-     Ta^.j. 
"  posing,  by  will  or  otherwise,  of  any  real  or  personal  property, 
^^as  her  separate  property,  in  the  same  manner  as  if  she  were  a 
^^femme  sole^  without  the  intervention  of  any  trustee,"  and  sub- 
section 3  of  this  section  enacts  that  ^^  every  contract  hereafter 
^^  entered  into  by  a  married  woman,  otherwise  than  as  agent ; 
*^  (a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  in 
^^  respect  of  and  to  bind  her  separate  property,  whether  she  is  or 
^^  is  not  in  fact  possessed  of  or  entitled  to  any  separate  property 
*^  at  the  time  when  she  enters  into  such  contract ;  (b)  sbaU 
*^bind  all  separate  property,  which  she  may  at  that  time  or 
^*  thereafter  be  possessed  of  or  entitled  to." 

I  think  for  a  proper  consideration  a  husband  may,  since  this 
Act  was  passed,  give  a  bill  of  sale  to  his  wife.  The  section 
cited  is  explicit  in  its  terms,  that  every  contract  entered  into  by 
a  married  woman  shall  be  deemed  to  be  a  contract  entered  into 
by  her  in  respect  of  and  to  bind  her  separate  property.  She 
deals  with  her  property,  or  has  the  right  to  do  so,  the  same  as  if 
at  the  time  she  was  unmarried.  That  being  so,  why  may  she  not 
lend  money  to  her  husband  and  take  security  for  its  payment  by 
bill  of  sale  ?  I  can  see  no  reason.  In  BtUler  v.  Butler  (1)  it  was 
held  by  the  Court  of  Appeal  that  it  is  now  competent  to  a  hus- 
band to  maintain  an  action  against  his  wife  and  to  charge  her 
separate  estate  for  money  lent  to  her  after  her  marriage  and 
for  money  paid  by  him  for  her  after  their  marriage  at  her 
request,  made  before  or  after  their  marriage.  Totten  v.  Batven  (2) 
was  a  case  where  a  husband  had  made  a  bill  of  sale  and  chattel 
mortgage  direct  to  his  wife.  In  the  course  of  his  judgment 
Osier  J.  says :  "  On  the  argument  Mr.  Rose  very  properly  aban- 
^^doned  the  objection  that  the  bill  of  sale  and  chattel  mortgage 
"were  void  merely  because  they  were  made  direct  to  the  wife 
"  by  the  husband.  Assuming  their  validity  in  other  respects, 
*Hhe  husband  would,  if  necessary,  be  treated  as  a  trustee  for 
"  his  wife  in  respect  of  this  property,  which  plainly  was  intended 

<1)  16  Q.  B.  D.  374.  (2)  8  Oat.  App.  002. 
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^^-  "  to  be  conveyed  to  her  separate  use  as  security  for  or  as  satis- 
FRA8EB  u  faction  of  her  claim."  See  O'Dohertyy.  Ontario  Bank  (1), 
MACPHitB80K  Sanders  v.  Mahhurg  (2). 
Tuok  c. J.  The  second  reason  stated  why  the  bill  of  sale  is  void  is  that  it 
was  given  to  binder  and  delay  creditors.  There  is  no  evidence 
of  this ;  and  no  evidence  from  which  such  an  inference  could  be 
drawn.  It  was  really  given  to  secure  an  actual  loan  to  her 
husband  of  five  or  six  hundred  dollars — I  think  six  hundred 
dollars.  What  other  creditors  were  there  besides  John  Mao- 
pherson  and,  possibly,  Cooper  ?  And  Macpherson  had  managed 
to  get  himself  possessed  of  property,  which  had  belonged  to 
James  Fraser,  to  the  value  of  fully  five  times  as  much  as  was 
fairly  and  honestly  due  him.  The  bill  of  sale  is  not  fraudulent 
under  the  statute  of  Elizabeth,  nor  is  it  void  under  the  Act 
respecting  assignments  and  preferences,  58  Vict.,  c.  6.  This 
case  is  not  within  section  two  or  any  other  section  of  that 
chapter.  I  am  not  at  all  prepared  to  assent  to  the  proposition 
that  this  preference  Act  applies  whether  the  party  who  gives 
the  bill  of  sale  afterwards  makes  an  assignment  or  not.  As  at 
present  advised  my  judgment  is  the  other  way ;  but  it  is  not 
necessary  to  decide  that  point  in  order  to  determine  this  case. 

And  lastly,  it  is  said  to  be  void  under  the  Bills  of  Sale  Act 
for  insufficiency  of  description  of  property,  and  because  the 
affidavit  is  untrue,  at  least  in  part.  The  description  is :  ^^  Eight 
"  horses,  eight  single  harnesses,  eight  pungs,  two  buggies,  three 
"  waggons,  five  buffalo  robes,  five  goat  robes,  one  large  sled,  C. 
**  P.  R.,  one  double  'bus  sled,  six  wraps,  also  all  other  goods, 
^^  furnishings  and  articles  and  materials,  now  or  hereafter  during 
^^  the  continuance  of  these  presents  used  in  connection  with  the 
"  livery  stable,  now  used  by  the  said  James  E.  Fraser,  and  all 
"property  hereafter  acquired  thereon."  By  the  twenty -fifth 
section  of  the  Bills  of  Sale  Act  (1898)  it  is  enacted  that  "all 
"  the  instruments  mentioned  in  this  Act,  whether  for  the  sale  or 
"  mortgage  of  goods  and  chattels,  shall  contain  such  sufficient 
"  description  thereof  that  the  same  may  be  readily  and  easily 
"known  and  distinguished."     McCall  v.  Wolff  (8)  has  been 

(1)  32  U.  C.  C.  P.  286.  (2)  1  O.R.  178. 

(3)  13  S.  C.  R.  130. 
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1»8. 


cited  by  the  defendant's  counsel  in  support  of  his  view.     But, . 
notwithstanding  that  cfise,  I  incline  to  think  this  a  not  insuf-     *'»^»» 
ficient  description.      I  do  not  see  how  much  better  horses,  MAcpEOEBgox 
buggies,  rugs,  sleds  and  wraps  can  be  described.     In  a  livery     Tuokcj. 
stable  (with  the  exception  of  the  horses),  sleighs,  waggons  and 
wraps  of  the  same  make  and  pattern  look  very  much  alike. 
Besides  it  looks  here  as  if  all  the  material  in  the  livery  stable 
was  meant  to  be  conveyed  by  this  bill  of  sale.    See  Barron  on 
BiUs  of  Sale  481-486. 

If  McCready's  evidence  is  correct,  then  there  is  a  complete 
explanation  of  why  ^^  five  hundred  "  appears  in  the  recital  of 
the  bill  of  sale.  The  matter  was  talked  over  in  McCready's 
office  between  husband  and  wife ;  she  objected  and  said  that  he 
owed  her  some  one  hundred  and  thirty-five  dollars  beyond  the 
five  hundred  dollars,  and  finally  Mr.  McCready  was  instructed 
to  make  the  amount  six  hundred  dollars ;  and  he  changed  the 
"  five  "  to  a  "  six ''  in  all  places  where  it  occurred  in  the  instru- 
ment, except  one  and  that  was  omitted  by  mistake  or  inadvert- 
ence. I  think  that  Mrs.  Fraser  meant  in  her  affidavit  to  state 
what  was  strictly  true,  and  even  if  a  mistake  has  been  innocent- 
ly made  the  bill  of  sale  should  not  be  declared  void  on  that 
account. 

It  seems  to  me  to  have  been  conceded  by  Mr.  Gregory  at  the 
argument  that  if  the  bill  of  sale  to  Cooper  does  not  cover  after 
acquired  property  then  the  articles  for  which  the  plaintiff  has 
recovered  were  not  included  in  that  bill  of  sale.  At  all  events 
Mr.  Justice  McLeod  seems  to  have  so  found.  But  it  is  insisted 
that  Cooper's  bill  of  sale  does  cover  after  acquired  property. 
The  language  used  in  the  conveyance  is,  — "and  also  any  and 
"  all  the  property  that  may  hereafter  during  the  continuance  of 
^^  these  presents  be  brought  to  keep  up  the  same,  in  lieu  thereof 
"and  in  addition  thereto."  The  schedule,  which  is  meagre, 
does  not  mention  after  acquired  property.  Holroyd  v.  Marshall 
(1),  and  Lazarua  v.  Andrade  (2).  In  the  former  case  it  is  held 
that  a  contract  to  transfer  the  property  given  for  a  valuable 
consideration,  provided  it  is  capable  of  being  the  subject  of  a 
decree  for  specific  performance,  passes  it  at  once  and  the  vendor 

(I)  10  H.  of  L.  Gas.  191.  (2)  5  C.  P.  D.  618. 
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^^^  becomes  a  trustee  for  the  vendee.  The  rule  applies  to  personal 
^^^^^  property  as  well  as  to  real  estate.  Such  a  contract,  if  made 
MAcPHXBsoH  with  respect  to  the  sale  or  mortgage  of  future  acquired  pro- 
Tuckcj.  perty,  being  capable  of  specific  performance,  transfers  the  bene- 
ficial interest  in  the  property,  as  soon  as  it  is  acquired,  to  the 
vendee  or  mortgagee,  who  may  have  an  injunction  to  restrain 
its  removal.  And  Lopes  J.,  in  Lazarus  v.  Andrade^  referring  to 
Holroyd  v.  Marshall^  Leaiham  v.  Amor  (1),  and  Belding  v. 
Reed  (2),  says,  ^^  the  principle  deducible  from  these  decisions 
^^  is  that  property,  to  be  after  acquired,  if  described  so  as  to  be 
^^  capable  of  being  identified,  may  be,  not  only  in  equity,  but 
^^  also  at  law,  the  subject  matter  of  a  valid  assignment  for  value. 
"The  contract  must  be  one  which  a  Court  of  Equity  would 
"specifically  enforce."  Further  on  in  "his  judgment  he  says: 
"  In  this  case  the  property  is  to  be  brought  into  the  premises  or 
"  to  be  appropriated  to  the  use  thereof,  either  in  addition  to  or 
"  in  substitution  for  property  then  on  the  premises."  Taking 
these  decisions,  as,  of  course,  I  must,  to  be  a  correct  statement 
of  the  law,  then  the  question  here  is,  is  the  after  acquired 
property  in  the  Cooper  bill  of  sale  sufficiently  described  so  as 
to  be  capable  of  being  identified,  and  is  the  contract  one  which 
a  Court  of  Equity  would  specifically  enforce  ?  Looking  at  the 
bill  of  sale  itself  and  the  schedule,  I  am  not  prepared  to  say 
that  the  description  is  sufficient  or  that  the  contract  could  be 
specifically  enforced.  In  Lazarus  v.  Andrade  (3)  the  after 
acquired  property  is  to  be  brought  into  the  premises  or  to  be 
appropriated  to  the  use  thereof.  There  is  no  such  language  in 
the  Cooper  bill  of  sale.  The  words  there  are,  "  which  (that  is  the 
"  property)  so  soon  as  obtained,  and  in  actual  or  constructive 
"  possession  of  the  said  party  of  the  first  part  shall  be  subject  to 
"  all  the  provisions  of  this  indenture."  The  following  is  the 
schedule,  to  wit :  "  Eight  horses  and  harnesses,  now  in  livery 
"  stable  owned  by  said  James  E.  Eraser,  six  waggons  in  store 
"  house,  four  pungs,  coach  harness,  buffaloes  and  robes  now  in 
"  said  stable."  Suppose  Eraser  got  other  horses,  waggons,  and 
robes  and  brought  them  into  other  premises,  could  it  be  said 

(1)  47  L.  J.  Q.  B.  581.  (2)  3  H.  &  C.  955. 

(3)  5  C.  P.  D.  318. 
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that  they  had  been  brought  to  keep  up  the  goods  and  property       ^^- 
conveyed  by  the  bill  of  sale,  and  could  they  be  identified  ?    I     ^'^^^'^ 
think  not.  macphbbbok 

For  the  plaintiff  it  is  argued  that  the  question  of  after  Tuekoj. 
acquired  property  is  not  open  to  the  defendant  because  the 
Cooper  debt  had  been  extinguished  and  the  bill  of  sale  to  him 
rendered  of  no  effect  in  consequence  of  the  subsequent  bill  of 
sale  from  Fraser  to  Macpherson.  I  cannot  follow  this  line  of 
reasoning.  I  do  not  see  how  the  giving  of  the  bill  of  sale  to 
Macpherson  rendered  of  no  effect  the  bill  of  sale  to  Cooper.  If  . 
aU  the  money  due  on  the  Cooper  bill  of  sale  has  been  paid,  then 
it  may  be  that  Macpherson  takes  nothing  by  the  assignment  to 
him.  But  I  do  not  see  from  the  evidence  that  it  has  been  paid. 
In  fact  Mr.  McCready,  in  opening  the  case,  said  that  in  July, 
1896,  Macpherson  purchased  the  Cooper  bill  of  sale  and  ob- 
tained an  assignment  of  it,  and  at  that  time  there  was  due 
Cooper  under  his  bill  of  sale  about  the  sum  of  two  hundred  and 
seventy  dollars. 

I  have  some  doubt  as  to  the  question  of  after  acquired  pro- 
perty, but  on  the  whole  I  think  this  motion  must  fail  and  the 
judgment  of  Mr.  Justice  McLeod  be  sustained. 

Hahington,  LAiin>RY,  and  MgLeod  J  J.  concurred. 

Barker  and  Van  Wart  J  J.  took  no  part. 

Motion  rrftbsed.* 

*  Affinned  on  appeal  to  the  Sapreme  Court  of  Canada. 
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^^  THE  QUEEN  v.  McGUIRK 

FebntaryQ2. 

Craton  case  reserved — Grand  Jury  —  Power  of  summoning  more  than 
two  —  Order  not  ahowing  jurisdiction  on  its  face  —  Venire  to  and 
return  by  a  single  Coroner  —  Disqualificaiion  of  Sheriff —  Crim. 
Codcy  s,  666  —  Con,  Sta^.,  c,  45  —  Summoning  of  Orand  Jury  from 
body  of  county. 

The  prisoner  was  convicted  at  the  Circuit  for  the  County  of  C,  which  opened 
on  the  second  Tuesday  in  November,  1897.  When  the  Court  first  met,  as 
there  was  no  criminal  business,  the  Grand  Jury  was  discharged.  After  pro- 
ceeding for  a  time  with  the  trial  of  a  civil  cause  the  Court  adjourned  until 
November  30,  before  which  time  the  prisoner  was  committed  for  triaL  The 
Sheriff,  without  any  order,  summoned  a  second  Grand  Jury  for  the  adjourned 
Court.  Objection  having  been  taken,  on  an  order  made  by  the  Court,  the 
Sheriff  summoned  a  third  Grand  Jury,  which  was  practically  the  same  as  the 
second.  This  Jury  found  a  true  bill,  and  the  prisoner  pleaded  guilty  to  two 
of  the  counts  in  the  indictment.  It  then  appearing  that  the  Sheriff  was 
related  to  the  prosecutor,  the  Court,  without  fonnally  discharging  the  third 
Jury,  allowed  the  plea  of  guilty  to  be  withdrawn  and  ordered  a  fourth  Grand 
Jury  to  be  summoned,  the  venire  being  addressed  to  a  Coroner.  The  order 
for  summoning  the  last  Grand  Jury  (which  also  directed  the  summoning  of  a 
Petit  Jury)  was  brief  in  form  and  did  not  show  on  its  face  all  the  focte  which 
necessitated  its  issue.  Among  the  Grand  Jurors  summoned  by  the  Coroner 
were  two  who  had  been  on  the  Sheriffs  third  panel.  The  Coroner's  Grand 
Jury  was  all  drawn  from  the  Parish  of  Woodstock. 

Held  (afi&rming  the  conviction), 

(1.)  The  order  to  the  Coroner  to  summon  the  Jury  need  not  show  on  its  face 
all  the  facts  that  made  its  issue  a  necessity. 

(2.)  The  facts  that  the  Sheriffs  Jury  had  not  been  formally  discharged,  nor  the 
indictment  found  by  it  in  terms  disposed  of  were  immaterial — the  whole 
proceedings  being  void  by  reason  of  the  defect  in  the  returning  officer. 

(3.)  The  power  of  the  Court  to  summon  Grand  Juries  is  not  exhausted  by  the 
summoning  of  two. 

(4.)  The  disqualification  of  the  Sheriff  sufficiently  appeared. 

(5.)  It  is  not  necessary  that  the  Grand  Jury  should  be  drawn  from  all  parts  of 
the  county. 

(6.)  The  fact  that  some  of  the  jurymen  summoned  by  the  Coroner  were  also  on 
the  Sheriffs  panel  was  not  material. 

(7.)  It  is  no  objection  to  the  order  to  the  Coroner  that  it  directed  him  to  sum- 
mon both  a  Grand  and  a  Petit  Jury. 

(8.)  Section  12  of  chapter  45  of  the  Consolidated  Statutes  applies  to  criminal 
as  well  as  to  civil  matters. 
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(9.)  Per  Tack  C.J.     The  doctrine  held  in  England  that  all  the  Coroners  of  a         1M8» 

ooanty,  when  acting  ministerially,  constitute  but  one  officer,  is  not  applicable    The  Qtteeit 

to  this  Province.  "• 

McOuiBE. 
Per  Hanington  J.    The  direction  of  a  venire  to  a  single  Coroner,  and  a  retam        

by  him  alone,  is  sufficient  under  section  12  of  chapter  25  of  the  Consolidated     Took C. J. 

Statutes,  and  if  not  the  defect  is  cured  by  section  656  of  the  Criminal  Code. 

Crown  case  reserved.  The  prisoner  was  convicted  of  receiv- 
ing stolen  goods  and  sentenced  to  four  years  in  the  penitentiary 
by  Mr.  Justice  Van  Wart,  at  the  Carleton  Circuit  in  Novem- 
ber, 1897.  The  facts  and  points  reserved  for  the  opinion  of  the 
Court  are  set  out  in  the  judgments  of  the  learned  Chief  Justice 
and  Mr.  Justice  Hanington. 

January  28, 1898.  A.  B.  OonneU  for  the  prisoner  relied  upon 
the  objections  which  are  given  at  length  in  the  judgment  of 
Hanington  J.,  and  also  cited  the  following  authorities :  Pelton 
V.  Temple  (1)  ;  Con.  Stat.,  c.  45,  ss.  8,  9,  12  and  13  ;  Briaebois 
V.  The  Queen  (2);  Worcester's  Die.  "Body'';  Tomlin's  Law 
Die,  Vol.  I,  **Jury." 

White  A.  G-.  for  the  crown.  1  Chit  Crim.  Law,  809  and 
310 ;  Bac.  Abr.  B,  section  1,  Jury ;'  Criminal  Code,  section  656. 

Stockton  Q.  C.  in  reply. 

Cur.  adv,  vuU. 


Tuck  C.J.  The  prisoner  was  convicted  of  receiving  stolen 
goods  before  Mr.  Justice  Van  Wart,  at  the  Carleton  Circuit  in 
November,  1897,  and  sentenced  to  four  years  in  the  Dorchester 
penitentiary.  Sentence  was  suspended  until  the  first  of  March 
following,  in  order  that  certain  points  as  to  the  summoning  of 
the  Grand  Jury  which  found  a  true  bill  might  be  argued  before 
the  full  Court.  When  the  Circuit  Court  met  in  November 
there  was  no  criminal  business,  so  that  all  the  Grand  Jurors  were 
discharged  and  all  but  seven  of  the  Petit  Jurors.  After  pro- 
ceeding for  a  time  with  the  trial  of  a  civil  cause  the  Court  was 
adjourned  until  the  thirtieth  of  November.     A  second  Grand 

(1)  1  Han.  274.  (2)  15  S.  C.  R.  421. 

Digitized  by  VjOOQ IC  ^^^ 


432  NEW  BEUNSWIOK    REPORTS.  [vOL. 

Jury  was  summoned  for  the  adjourned  Court  without  an  order. 


This  qubbx  Qn  an  Order  made  by  the  Court  the  Sheriff  summoned  another 
McGuiBB.  Grand  Jury,  practically  the  same  as  the  second.  There  were 
Tuck  c. J.  three  counts  in  the  indictment  upon  which  the  Grand  Jury  last 
summoned  found  a  true  bill.  The  prisoner  pleaded  guilty  to 
two  of  the  counts.  Afterwards  this  plea  was  withdrawn  and 
another  Grand  Jury  was  summoned  who  found  a  second  bill. 
The  venire  under  which  the  last  jury  was  sununoned  went  to  a 
Coroner. 

The  first  objection  made  is  that  there  is  no  order  whatever, 
or  no  proper  order  of  the  Court  or  presiding  Judge,  directing 
the  summoning  of  the  Grand  Jury  by  the  Coroner.  The  order 
should  show  on  its  face  everything  necessary  to  warrant  its 
being  issued.  This  objection  might  prevail  if  the  order  for  the 
jury  had  been  issued  by  an  inferior  Court  or  justice  of  the 
peace ;  but  it  is  entirely  dififerent  as  regards  a  superior  Court. 
A  warrant  or  order  issued  by  an  inferior  Court  must  show 
jurisdiction  on  its  face.  It  is  not  so  as  to  an  order  granted  by 
a  Judge  of  a  superior  Court.  There  jurisdiction  need  not 
appear  on  the  face  of  the  order.  This  question  is  fully  dis- 
cussed in  Howard  v.  Gosset  (1).  In  that  case,  pursuant  to  an 
order  of  the  House  of  Commons,  the  Speaker  issued  his  warrant, 
which,  after  reciting  that  the  House  of  Commons  had  that  day 
ordered  that  the  plaintiff  should  be  sent  for  in  the  custody  of 
the  sergeant-at-arms,  attending  the  said  House,  did  require  and 
authorize  the  said  sergeant-at-arms,  then  attending  the  said 
House  of  Commons,  to  take  into  custody  the  body  of  the  plain- 
tiff. It  was  there  held  by  Lord  Denman  C.  J.,  and  Coleridge  J. 
that  the  warrant  was  bad,  though  purporting  to  be  issued  under 
an  order  of  the  House  of  Commons,  because  it  did  not  specify 
any  cause  for  the  arrest;  and  on  this  ground  the  Court  of 
Queen's  Bench  held  that  the  plea  showed  no  justification  for 
the  arrest.  Williams  J.  dissented,  and  said  ^^  the  warrant  was 
'^  not  to  be  examined  strictly  like  that  of  an  inferior  Court,  or 
^^ justice  of  the  peace;  and  using  the  latitude  of  intendment 
^^  allowed  in  construing  warrants  of  superior  Courts  and  coap- 
"  ling  the  mandatory  part  with  the  recital  it  might  be  unde^ 

(1)  10  Q.  B.  35S. 
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"  stood  that  the  warrant  ordered  the  ofl5cer  of  the  House  to        ^^^ 
"bring  the  plaintiflf  before  them  for  a  cause  which  they  had  thbqubbn 
"  deemed  sufficient  to  authorize  sending  for  him ;  and  for  the    mcquibb. 
"sufficiency  of  that  cause  credit  must  be  given  to  the  House,     Tuokcj. 
"as  to  a  superior  Court."     This  judgment  was  reversed  by  the 
Court  of  Exchequer  Chamber,  and  it  was  there  held,  that  "  if 
"  the  warrant  had  been  that  of  a  justice  of  the  peace  or  of  a 
"  Court,  acting  under  a  special  statutory  authority,  the  objec- 
"tioDs  would  have  been  fatal."    But  that  the  warrant  must  be 
construed  as  process  of  a  superior  Court,  not  appearing  on  the 
process  itself  to  be  beyond  the  scope  of  their  jurisdiction ;  and, 
80  considered,  it  was  sufficient. 

Parke  B.  delivered  the  judgment  of  the  Court  of  Exchequer 
Chamber  and  said :  "  The  difference  between  the  opinion  of  this 
"  Court  and  that  of  the  majority  of  the  Queen's  Bench  is  only 
"this:  That  they  construe  the  warrant  as  they  would  that  of  a 
"magistrate ;  we  construe  it  as  a  writ  from  the  Superior  Court. 
"The  authorities  relied  upon  by  them  relate  to  the  warrants 
"and  commitments  of  magistrates.  They  do  not  apply  to  the 
"writs  and  mandates  of  Superior  Courts,  still  less  to  those  of 
"either  branch  of  the  High  Court  of  Parliament."  In  Peacock 
V.  BeU  (1)  the  rule  as  to  pleading  is  well  expressed  thus :  "  The 
"rule  for  jurisdiction  is,  that  nothing  shall  be  intended  to  be 
"out  of  the  jurisdiction  of  a  Superior  Court  but  that  which 
"specially  appears  to  be  so;  nothing  shall  be  intended  to  be 
"within  the  jurisdiction  of  an  Inferior  Court  but  that  which  is 
"80  expressly  alleged."  Writs  issued  by  a  Superior  Court,  not 
appearing  to  be  out  of  the  scope  of  their  jurisdiction,  are  valid, 
and  of  themselves,  without  any  further  allegation,  a  protection 
to  all  officers  and  others  in  their  aid  acting  under  them,  and 
that  although  they  be  on  the  face  of  them  irregular  or  void  in 
form ;  for  the  officers  ought  not  to  examine  the  judicial  act  of  the 
Court,  whose  servants  they  are,  nor  exercise  their  judgment  in 
ascertaining  the  validity  of  the  process  in  point  of  law,  but  are 
bound  to  execute  it,  and  are  therefore  protected  by  it :  Turner  v. 
Felgate  (2),  Cotes  v.  Michill  (8.) 

(1)  1  Saand.  74.  (2)  1  Lev.  95. 

(8)  3  Lev.  20. 
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^^^-  The  next  objections  are  that  there  is  nothing  to  warrant  the 

thb  Queen  iggQing  of  the  Order,  as  the  Grand  Jury  which  found  the  original 

McGui&E.    indictment  had  not  been  discharged  by  any  legal  objection; 

Tuck  c. J.    there  was  nothing  to  warrant  the  issuing  of  the  order,  as  at  the 

time  of  the  motion  the  first  indictment  had  not  been  disposed  of; 

and,  third,  the  power  of  the  Court  under  ss.  9  or  13  of  c.  45, 

Con.  Stat,  to  summon  a  Grand  Jury  had  been  exhausted ;  two 

Grand  Juries  having  been  summoned  for  this  Court,  another 

cannot  be  summoned. 

I  think  that  there  is  at  common  law,  apart  from  any  statutory 
authority,  inherent  power  in  the  Court  to  order  one  or  more 
Grand  Juries  to  be  summoned.  In  1  Chitty's  Criminal  Law, 
pages  309  and  310,  the  mode  of  summoning  and  procuring  the 
attendance  of  persons  duly  qualified  to  serve  on  Grand  Juries 
is  stated:  ^'Upon  the  summons  of  any  sessions  of  the  peace, 
^^  and  in  case  of  commissioners  of  oyer  and  terminer  and  gaol 
*'  delivery,  there  issues  a  precept  either  in  the  name  of  the  King 
"  or  two  or  more  justices,  directed  to  the  Sheriff,  upon  which  he 
"is  to  return  twenty-four  or  more  out  of  the  whole  county, 
"  namely,  a  suflBcient  number  out  of  every  hundred  from  whom 
"  the  Grand  Jury  is  selected."  Upon  the  precept,  although  it 
generally  specifies  twenty-four,  the  Sheriff  usually  returns  forty- 
eight.  Two  Grand  Juries  are  usually  summoned.  In  Bacon's 
Abridgment,  page  314,  under  the  head  "Juries"  (b),  the 
author  says :  "  but  justices  of  gaol  delivery  may  have  a  panel 
"returned  by  the  Sheriff  without  any  precept  or  writ;  and  the 
"reason  given  for  it  is,  that  before  their  coming  they  make 
"a  general  precept  to  the  Sheriff  on  parchment,  under  their 
"  seals,  to  bring  before  them  at  the  day  of  their  sessions  twenty- 
"  four  out  of  every  hundred,  etc.,  to  do  those  things  which  shall 
"  be  enjoined  them  on  the  part  of  the  King,  etc.,  and  therefore 
"  it  is  said  that  they  need  not  make  any  other  precept  for  the 
"  return  of  a  jury  for  the  trial  of  any  issue  joined  before  them, 
"but  that  their  bare  award  that  the  jury  shall  come  is  sufficient, 
"  because  they  are  enough  for  that  purpose  supposed  to  be  pre- 
"sent  in  Court,  whom  the  Sheriff  may  return  immediately, 
"  whenever  the  Court  shall  demand  their  service.  2  Ins.  668 ; 
"4  Ins.  168;  2  Hawk.  P.  C,  c.  41,  s.  1." 
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The  practice  as  to  summoning  Grand  Juries  is  fully  discussed  in    .    '^^ 
Regina  v.  Maillova  (1),  by  Allen  C.  J.  and  Weldon  J.    The  latter  ^^  ^^^^ 
refers  to  a  case  before  Lord  Chief  Justice  Mansfield,  reported    mgquirk. 
in  2  Burr.  1088,  where  the  Sheriff  had  summoned  eighty  Grand    Tnek  c.j. 
Jurors.      This  coming  to  the  notice  of  the  Chief  Justice  he 
said  it  would  be  monstrous  to  swear  four  score;    the  officer 
could  not  properly  swear  more  than  three  and  twenty. 

By  the  common  law  the  person  to  whom  the  jury  process 
was  directed,  whether  Sheriff  or  coroner,  chose  whom  he  would 
summon  to  attend  and  place  upon  his  panel. 

It  has  been  held  again  and  again  that  the  summoning  of 
more  Grand  Jurors  than  twenty-four  does  not  vitiate  the  panel. 
The  Justice  presiding  at  a  Court  may  reform  a  panel,  and  the 
Sheriff  is  bound  to  return  a  panel  so  reformed. 

It  is  further  objected  that  there  is  nothing  to  show  any 
interest  or  disqualification  in  the  Sheriff;  and  coroners  cannot 
summon  unless  this  appears.  I  have  already  referred  to  the 
first  of  these  objections  under  the  head  of  number  one,  when 
discussing  the  point  that  the  order  should  show  upon  its  face 
everything  necessary  for  its  being  issued.  There  was  no  conten- 
tion before  the  Court  that  the  Sheriff  being  a  brother  or  brother- 
in-law  of  the  prosecutor  did  not  disqualify  him  on  the  ground 
of  bias  from  summoning  the  jury.  In  my  opinion  the  Sheriff 
ought  not  to  summon  a  jury  when  he  himself  or  his  brother  is 
the  prosecutor. 

No  return,  I  suppose,  means  no  proper  return ;  and  in  this 
connection  it  was  argued  that  the  order  and  summons  should 
have  been  directed  to  the  coroners  of  the  County  of  Carleton 
and  not  to  one  by  name,  and  that  the  return  should  be  in  the 
name  of  all  the  coroners.  In  order  to  make  this  argument 
effective,  it  was  necessary  for  the  learned  counsel,  Mr.  Connell 
(who  argued  this  case  with  much  ability),  to  contend  that  s.  12, 
c.  45  of  the  Con.  Stat.,  only  changes  the  law  as  to  Petit  Juries, 
and  that  even  if  it  applied  to  criminal  matters  it  does  not  apply 
to  Grand  Juries.  Section  12  enacts  that  "  whenever  the  Sheriff 
^^is  kin  to  either  party  in  any  cause  pending  in  the  Supreme 
"  Court  of  this  Province,  or  in  any  of  the  County  Courts  of  this 

(1)  3  Pugs.  493. 

Digitized  by  VjOOQ IC 


486  msw  BBUNswiOK  repobts.  [vol. 

^^^        "  Province,  or  whenever  the  Sheriff  shall  be  interested  in  any 

thsqubkh  ii^i^^jgg^  i^jjy  ventre  hereafter  to  be  issued  to  summon  a  jury 

MconiBB.    ^^  may  be  directed  to  any  one  of  the  coroners  of  the  County  in 

Tookaj.     ^*  which  such  cause  is  to  be  tried ;  and  the  said  venire  may  be 

^^  executed  by   such  coroner  and  returned  by  him,  any  law, 

^*'  usage,  or  custom  to  the  contrary  notwithstanding." 

Furthermore,  it  was  said  that  this  section  does  not  apply  to  a 
criminal  matter  but  only  to  civil  causes ;  and  several  sections  of 
the  statutes,  namely,  701  and  705  and  others  were  mentioned, 
that  when  speaking  of  criminal  matters  the  words  ^*  criminal 
"proceedings"  or  "criminal  cases"  are  used,  but  never  the 
words  "criminal  causes."  From  this  it  was  ai^ued  that  the 
section  does  not  apply  to  criminal  proceedings,  and  therefore 
that  a  venire  in  such  cases  must  still  be  directed  to  all  the 
coroners  of  a  County.  Whether  this  contention  is  right  or  not 
I  am  not  concerned  in  the  view  I  take  of  this  objection  to  the 
conviction. 

I  incline  to  think  that  there  is  no  case  in  Court  until  the 
Grand  Jury  have  found  a  bill,  and  if  this  is  so  the  distinction 
between  the  meaning  of  the  words  "case"  and  "  cause"  is  not 
material. 

In  Pelton  v.  Temple  (1)  it  was  decided  that  where  the  Sheriff 
is  interested  the  jury  process  must  be  directed  to  the  coroners 
of  the  county,  if  more  than  one;  and  though  it  may  be  exe- 
cuted by  one  coroner,  the  return  must  be  in  the  name  of  the 
whole  of  them.  It  was  also  held  in  that  case  that  a  venire 
directed  to  one  of  the  coroners  of  a  county  is  bad  unless  the 
others  are  interested.  The  reason  given  for  this  in  Bex  v. 
Warrington  (2)  is  that  all  the  coroners  make  but  one  ofiBcer.  I 
think  this  reason  was  never  applicable  to  coroners  in  this  Pro- 
vince, because  there  is  one  to  be  found  here,  and  not  infre- 
quently there  are  two,  in  almost  every  parish.  It  is  entirely 
different  in  England.  There  is  no  decision  of  this  Court  of  a 
like  kind  in  criminal  proceedings,  and  I  think  that  the  Judge 
presiding  at  the  trial  had  the  power  to  order  the  venire  to  be 
issued  to  one  coroner,  and  that  his  return  is  a  good  one. 


(1)  1  Hati.  274.  (2)  1  Salk.  162 ;  1  Show.  903. 
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Another  objection  to  the  conviction  is  niged,  namely,  that_ 
the  Grand  Jurors  were  not  summoned  from  the  body  of  the  tdqumw 
county  as  required  by  sections  10  and  11  of  chapter  45 ;  that    moguibb. 
they  were  summoned  from  Woodstock  only.    I  think  that  this    t^oj. 
objection  ought  not  to  prevail.    If  the  jurors  were  summoned 
from  within  the  county  it  is  a  su£5cient  compliance  with  the 
terms  of  the  statute.    The  same  objection  it  seems  to  me  (but  I 
cannot  remember  the  name  of  the  case)  was  once  made  at  ni$i 
prius  to  a  jury  which  had  been  summoned  wholly  from  the  city 
of  St.  John.    The  Court  there  held  that  the  jury  had  been  pro- 
perly summoned. 

Finally,  there  is  this  objection,  that  three  of  the  Grand  Jurors 
who  found  the  present  bill  were  on  the  jury  which  found  the 
previous  bill,  and  that  having  been  summoned  by  the  brother 
of  the  prosecutor  they  were  improperly  summoned.  At  the 
most  I  think  that  this  could  only  be  urged  as  a  ground  of  chal- 
lenge at  the  trial  and  not  on  a  motion  to  quash  the  conviction. 
But  I  fail  to  see  that  there  was  necessarily  any  bias  in  the  minds 
of  the  three  jurors  simply  because  they  had  been  formerly  sum- 
moned on  another  Grand  Jury  by  a  brother  of  the  prosecutor. 

Section  666  of  the  Criminal  Code  enacts  that  ^*no  plea  in 
'^  abatement  shall  be  allowed  after  the  commencement  of  this  Act. 
^  Any  objection  to  the  constitution  of  the  Grand  Jury  may  be 
^' taken  by  motion  to  the  Court,  and  the  indictment  shall  be 
'^  quashed  if  the  Court  is  of  opinion  both  that  such  objection  is 
^well  founded,  and  that  the  prisoner  has  suffered  or  may  suffer 
**  prejudice  thereby,  but  not  otherwise." 

It  is  not  pretended  that  the  prisoner  has  suffered  or  may 
suffer  prejudice  by  reason  of  the  manner  in  which  the  Grand 
Jury  was  summoned.  In  fact  he  at  first  pleaded  guilty  to  two 
of  the  three  counts  in  the  first  indictment. 

For  these  reasons  I  think  that  this  motion  fails  and  the  con- 
viction must  be  a£5rmed. 

Hanington  J.  This  is  a  case  reserved  from  the  Carleton 
Circuit,  where  the  defendant  was  convicted  of  receiving  stolen 
goods.  The  prisoner  when  arraigned  at  first  pleaded  guilty  as 
to  most  of  the  goods ;  but  afterward,  on  retaining  counsel,  was 
allowed  to  withdraw  his  plea  and  defend.  A  motion  was  made 
to  quash  the  indictment  which  was  overruled.  r^^^^T^ 
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^^^'  The  facts  as  reported  are  that  the  Grand  Jury  attending  the 

The  quexs  opening  of  the  Circuit  was  discharged,  there  being  no  criminal 

McQuiBB.    business.    During  the  Circuit  the  defendant  was  committed  to 

Hanington  J.  gaol  and  an  indictment  went  before  a  new  Grand  Jury,  som- 

moned  by  the  Sheriff,  who  found  a  true  bill.    Upon  its  being 

suggested  that  the  Sheriff  was  a  brother  of  the  prosecutor  the 

Judge  directed  a  new  Grand  Jury  to  be  summoned  by  a 

coroner,  which  was  done ;    and  a  new  indictment  was  found  by 

that  jury  upon  which  the  trial  proceeded  to  a  conviction.    The 

Sheriff's  Grand  Jury  was  not  formally  discharged  when  the 

coroner's  Jury  was  summoned.       The  objections  to  the  convio- 

tion  are  those  taken  on  a  motion  to  quash  the  indictment  found 

by  the  coroner's  Jury,  and  are  as  follows: 

1.  There  is  no  order  whatever,  or  no  proper,  order  of  the 
Court  or  presiding  Judge  directing  the  summoning  of  the  Grand 
Jury.  The  order  should  show  upon  its  face  everything  neces- 
sary for  the  issuing. 

2.  There  is  nothing  to  warrant  the  issuing  of  the  order,  as 
the  Grand  Jury  which  found  the  original  indictment  had  not 
been  discharged  by  any  legal  objection. 

8.  There  was  nothing  to  warrant  the  issuing  of  the  order,  as 
at  the  time  of  the  motion  the  first  indictment  had  not  been 
disposed  of. 

4.  The  power  of  the  Court  under  ss.  9  or  13,  c.  45,  Con.  Stat. 
to  summon  a  Grand  Jury  has  been  exhausted;  two  Grand 
Juries  having  already  been  summoned  for  this  Court  another 
cannot  be  summoned. 

5.  There  is  nothing  to  show  any  interest  or  disqualification 
in  the  Sheriff;  and  the  coroner  cannot  summon  unless  this 
appears. 

6.  There  is  no  return. 

7.  The  order  and  summons  should  have  been  directed  to  the 
coroners  of  the  County  of  Carleton,  and  not  to  one  by  name. 

8.  The  return  should  be  in  the  name  of  all  the  coroners. 

9.  Section  12,  c.  45,  Con.  Stat.,  only  changes  the  law  as  to 
Petit  Juries,  even  if  it  applies  to  criminal  matters,  and  does  not 
apply  to  Grand  Juries. 
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10.  The  GrandJurors  have  not  been  summoned  from  the       ^^^ 
body  of  the  county.  ^"  ^^ 

11.  Some  of  the  Grand  Jurors  finding  the  present  bill  were    mcquibb. 
amongst  those  who  found  the  former  bill,  and  haying  been  Hanington  j. 
summoned  by  the  brother  of  the  prosecutor,  they  are  improperly 
summoned. 

12.  The  summons  to  the  coroner  is  bad,  being  for  the  sum- 
moning of  both  Grand  and  Petit  Juries;  should  be  for  each 
separately.  The  summons  was  for  a  Court  holden  instead  of 
now  being  holden. 

These  objections  are,  it  appears  to  me,  chiefly  if  not  alto- 
gether technical  and  are  founded  upon  a  very  strict  construction 
of  the  Jury  Act,  c.  45  of  the  Con.  Stat.,  and  a  misconception  of 
the  spirit,  intention  and  effect  of  that  Act.  The  Jury  Act  is 
not  intended  to  interfere  with  or  lessen  the  powers  of  the  Judges 
of  the  Supreme  Court  at  common  law  or  their  practice  in  crim- 
inal inquiries  at  Circuits  (and  included  now  by  statute  in  the 
^'  Circuit  Courts  "  are  all  the  powers  of  a  Judge  at  niri  prius^ 
oyer  and  terminer  and  general  gaol  delivery)  except  in  so  far  as 
that  Act  does  in  express  terms  or  by  necessary  implication 
declare  that  intention.  The  directory  provisions  of  the  Act  are 
in  many  respects  merely  declaratory  of  the  common  law,  and 
we  must  bear  this  in  mind  when  we  are  giving  effect  to  its 
terms.  At  common  law  the  trial  of  criminal  cases  by  jury  was 
the  mode  before  the  conquest,  and  such  mode  of  trial  was  the 
common  law  right  of  British  subjects  —  a  right,  no  doubt,  often 
denied,  but  still  a  right.  Lord  Bacon,  in  discussing  the  subject, 
citing  Glanvill,  who,  I  think,  lived  in  the  time  of  Henry  II, 
as  the  authority,  says :  ^^  Likewise  the  antiquity  of  this  trial,  and 
'^  its  being  peculiar  to  us,  have  been  taken  notice  of  as  matters 
^^  which  reflect  honour  on  our  constitution,  for  though  there 
'^  were  anciently  several  other  methods  of  trial  such  as  battle, 
^  ordeal,  etc.,  yet  they  have  from  the  inconvenience  attending 
^'  them  been  laid  aside,  and  this  alone  cultivated  and  improved 
^  as  the  best  method  of  investigating  truth."  Again  he  says : 
^  Juries  are  distinguished  into  Grand  and  Petit  Jurors ;  the 
**•  Grand  Jury  may  consist  of  thirteen  or  any  greater  number 
^'(not  exceeding  twenty-three)  for  these  being  the  grand  in- 
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^^'  "  quisitore  of  the  county  every  indictment  or  presentment  by 
THE  QuxBK  44  them  ^^^g|;  i^  fo^^^  Y^y  twelve  at  least."  It  appears  that  at 
McGuiBB.  common  law  more  than  one  Grand  Jury  was  summoned,  for 
Hanisgton  J.  three  attended  in  some  counties,  such  as  Middlesex,  in  which 
county  there  were  three  hundred,  and  for  each  hundred  there 
was  a  Grand  Jury,  and  in  some  counties  two.  The  mode  of 
summoning  both  the  Grand  and  Petit  Jurors  was,  in  the  early 
ages,  varied,  and,  as  one  author  says,  ^4s  now  obscure,"  but 
Bacon  says:  ^'Upon  summons  of  any  session  of  the  peace, 
*'and  in  case  of  commission  of  oyer  and  terminer  and  gaol 
^*  delivery  there  goes  out  a  precept  either  in  the  name  of  the 
^  King  or  of  two  or  more  Justices  directed  to  the  SherifiE^  upon 
"which  he  is  to  return  twenty-four  or  more  out  of  the  whole 
"  county,  a  considerable  number  out  of  every  hundred,  out  of 
"  which  the  grand  inquest  of  such  sessions  of  the  peace,  oyer 
"  and  terminer  and  gaol  delivery  are  taken  and  sworn  ingturen- 
^^dum  pro  domino  regt  et  eorpore  eomitatu9.^^  It  had  become 
the  practice,  as  early  as  the  fourth  Henry,  that  persons  were 
sworn  and  acted  as  Grand  Jurors  who  had  not  been  returned 
by  the  Sheriff,  but  appear  to  have  been  named  by  the  Court. 
This  was  remedied  by  2  Hen.  IV,  c.  9,  which  recites  that  such 
practice  had  arisen,  and  enacts  that  "  henceforth  no  indictment 
"be  made  of  any  such  person  but  by  inquests  of  the  King's 
"  lawful  liege  people  in  the  manner  as  was  used  in  the  time  of 
"  his  noble  progenitors  returned  by  the  Sheriff  or  bailiffs  of  fran- 
"  chises,"  etc.  The  Judges  could  then  reform  both  the  Grand 
and  Petit  Jury  by  directing  the  Sheriff  to  add  names,  etc.  In  dis- 
cussing jury  process  the  same  learned  author  says :  "  But  Justices 
"  of  gaol  delivery  may  have  a  panel  returned  by  the  Sheriff  with- 
"  out  any  precept  or  vmJt^'*  and,  after  discussing  the  reasons  for  it, 
says:  " But  it  is  doubtful  whether  this  matter  does  not  depend 
"  more  on  practice  and  on  the  constant  course  of  precedent  than 
"  from  any  argument  from  the  reason  of  the  thing."  From  the 
authorities  it  seems  to  me  very  evident  that  the  power  of  the 
Judges  of  the  Superior  Courts  to  summon  Grand  Juries,  as  oc- 
casion arose,  were  plain  and  complete,  and  the  mode  of  so  doing 
well  established,  and  the  Jury  Act  does  not,  I  think,  substan- 
tially limit  either  those  powers  or  the  mode.  The  Act  provides 
for  the  Sheriff  having  both  a  Grand  and  Petit  Jury  at  the  open- 
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ing  of  each  Circuit,  which  saves  the  issuing  of  a  precept  therefor       ^^^ 
bdbre  the  Circuit,  but  does  not  limit  the  power  of  a  Judge  as  ^"^^  Qfrmxa 
to  farther  jurors  if  it  becomes  necessary  in  the  administration    mcgitibb. 
of  justice.    At  common  law  the  Judge  as  representing  the  Haniogtonj. 
King,  which  Judges  of  the  Supreme  Court  yet  do,  was  invested 
with  ample  power  to  insure  at  the  assizes  and  courts  of  oyer 
and  terminer  the  attendance  of  Grand  and  Petit  Juries  so  as  to 
organize  a  duly  constituted  Court  for  the  trial  of  those  charged 
with  crime,  and  to  enable  him  to  deliver  the  gaol,  as  his  com- 
mission then,  as  well  as  now,  required,  and  he  could  therefore 
make  all  orders  and  give  all  directions  necessary  to  attain  that 
end.    That  the  precept  for  the  summoning  of  jurors  was  in  an- 
cient times  signed  by  the  clerk  of  the  assizes,  as  it  was,  shows 
that  it  was  directed  by  the  presiding  Judge.     As  I  have  already 
said  the  Judge  at  circuit  has  now  all  the  powers  of  the  three 
ancient  commissions,  and,  as  a  consequence,  can  do  what  was 
authorized  at  common  law  unless  his  power  be  limited  by  stat- 
ute.   Therefore,  as  to  the  first  objection,  his  direction  for  a  jury 
entered  by  the  clerk  of  the  circuits,  upon  which  the  clerk  issued 
an  order  to  the  coroner — upon  its  being  stated  to  the  Judge, 
and  he   being  satisfied  of  the  Sheriffs  disqualification — was 
good  enough ;  and  I  think  any  such  order  need  not  state  the 
reasons.     The  reasons  would  appear  on  the  motion  to  the 
Court,  and  would  be  on  the  Judge's  notes,  which  is  the  record 
<  and  sufficient.    In  fact  I  do  not  think  an  omission  to  have  the 
reasons  entered  on  the  record  would  invalidate  the  order  for  the 
jury. 

The  second  objection  —  that  the  coroner  was  directed  to 
summon  a  Grand  Jury  before  that  summoned  by  the  Sheriff 
was  formally  discharged — cannot,  I  think,  be  supported.  So 
far  as  this  case  is  concerned  it  seems  to  be  admitted  on  both 
sides  that  the  Sheriff's  Jury  was  no  jury.  This  also  covers  the 
third  objection,  as  the  first  indictment  was  substantially  no  in- 
dictment against  the  defendant  if  the  Sheriff  was  so  disqualified. 
As  to  the  fourth  objection  I  do  not  think,  if  it  depended  on 
the  statute  alone,  the  power  of  the  Court  was  exhausted.  The 
wording  of  sections  9  and  18  is  not  intended  to  limit  it  to  two 
juries;  but  at  conmion  law  the  power  to  have  juries  summoned 
remains  and  could  be  exercised. 
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'^^  As  to  the  fifth  objection,  I  think  it  enough  if  the  statement 

thbqukbk  Qf  interest  or  facts  which  disqualify  the  Sheiiflf  be  suggested  to 
MconiBB.  the  Judge,  and  the  Court  crediting  the  suggestion,  or  investi- 
Huiington  J.  gating  and  trying  it  if  necessary,  and  finding  it  as  alleged  act 
upon  that  finding.  Here  there  seems  to  have  been  no  question 
raised  as  to  the  Sheriff's  disqualification.  If  he  was  not  dis- 
qualified the  indictment  of  the  coroner's  Jury  could  have  been 
quashed  and  the  array  of  the  Petit  Jury  challenged,  which  was 
not  attempted  on  that  ground. 

There  is  nothing  in  the  sixth  objection.  There  was  a  return 
by  the  coroner  under  the  Judge's  order  which  is  enough. 

The  seventh  and  eighth  objections  are  in  a  sense  technical. 
At  common  law  the  return  of  a  ventre  in  a  civil  suit  by  one 
coroner  has  been  held  insu£Bcient.  That  is  now  remedied  by 
s.  12,  c.  45,  Con.  Stat.  But  it  is  contended  that  that  section 
does  not  cure  a  return  by  one  coroner  in  a  criminal  matter. 
That  the  word  **  cause  "  does  not  apply  to  a  criminal  trial.  I 
think  it  does,  and  that  it  cures  any  defect  here  if  any  defect  ex- 
isted. The  Judge  could  direct  a  Sheriff  to  procure  the  jury; 
and  by  sub-section  87  of  section  1  of  the  Interpretation  Act 
^^  Sheriff "  shall  mean  ^^  Coroner."  If  so  the  Judge  could,  as  he 
did  here,  direct  one,  not  necessarily  all  the  coroners.  But  be 
the  effect  of  the  provisions  of  the  Provincial  Acts  what  they 
may,  I  think  that  section  656  of  the  Criminal  Code  cures  any 
such  defect  as  an  informal  return  on  processes,  etc.  It,  in  this 
respect,  has  the  effect  of  the  statute  of  jeofails,  of  which  Lord 
Bacon,  when  discussing  returns  of  jury  process  and  the  return 
of  a  venire  by  two  coroners  and  a  distringas  by  three,  when 
there  were  four  coroners  says :  ^^  It  was  agreed  that  this  was  a 
*^  common  law  error,  for  that  coroners  as  ministers  must  all 
^^  join,  but  as  Judges  they  may  divide ;  but  that  it  was  aided  by 
^^  statute  of  jeofails,  which  cures  the  imperfect  and  insufficient 
'*  returns  of  processes  by  Sheriffs  and  other  officers.''  The 
words  of  the  section  are  intended  to  cure  just  such  defects  as 
are  complained  of  here. 

The  tenth  objection  must  I  think  also  fail.  The  jury  is  in 
effect  summoned  from  the  body  of  the  county.  The  provision 
of  the  Act  changes  the  common  law  and  directs  that  it  shall  not 
be  compulsorily  limited  to  any  particular  part  of  the  county,  as 
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it  was  formally  to  the  hundred.    I  am  quite  sure  this  Court  has       ^^- 
held  that  the  jury  need  not  be  taken  from  each  point  of  the  '^^  QuBmi 
county,  nor  does  the  Act  compel  the  Sheriff  or  other  oiScer  to    mcoitiax. 
get  jurors  from  the  remote  parts  of  the  county.    No  doubt  it  is  Haningtonj. 
in  most  cases  desirable  that  jurors  should  be  brought  from  the 
different  parishes,  where  it  is  practicable  so  to  do. 

I  do  not  think  the  matters  of  the  eleventh  objection  are 
material.  The  first  bill  was  no  adjudication,  and  the  same  ob- 
jection does  not  lie  to  a  Grand  as  it  does  to  a  Petit  Juror. 
Practically  it  would  be  impossible  to  make  the  grounds  of  a 
challenge  for  favour  to  a  Special  Jury  available  as  to  a  Grand 
Jury.  I  do  not  at  present  see  how  it  could  be  done,  nor  have  I 
known  it  to  be  done.  At  the  same  time  if  a  party  charged, 
whose  case  was  to  go  before  the  Grand  Jury,  knew  of  some 
sufficient  reason  why  a  Grand  Juror  should  not  sit  in  his  case, 
I  have  no  doubt  a  means  exists  at  common  law  to  secure  impar- 
tial justice.  Grand  Jurors  have  in  case  of  relationship  abstain- 
ed from  acting  in  the  matters  of  their  kinsmen.  However,  that 
does  not  arise  here. 

There  ean  be  nothing  in  the  twelfth  objection.  It  is  simply 
technical.  I  see  no  substantial  objection  to  the  order  to  the 
Sheriff  or  coroner  directing  him  to  bring  both  a  Grand  and 
Petit  Jury.  In  fact  at  common  law,  so  far  as  I  can  ascertain, 
the  practice  originally  may  have  been,  and  probably  was,  for 
both  the  Grand  and  Petit  Jurors  to  be  taken  from  the  same 
general  panel.  However,  be  that  as  it  may,  I  see  no  objection 
to  the  same  order  in  Court  or  to  the  Sheriff,  directing  the  sum- 
moning of  both. 

I  think  the  conviction  must  be  affirmed. 

Laistdby,  Babkeb,  VanWabt,  and  McLeod  JJ.  concurred. 

Conviction  affirmed. 
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LeBLANC,  Admikistratoe,  Etc.,  v.  The  COVENANT  MUTUAL 
BENEFIT  ASSOCIATION  OF  ILLINOIS. 


FebrucayT^, 


Life  ifuurance — Embarrasaing  fjleadmga  —  Setting  aeide  of — Setting 
oitt  of  foreign  law  —  Wcmt  of  partietdarity. 

To  the  two  counts  of  a  declaration  upon  a  policy  or  certificate  of  life  inBnranoe 
defendants  pleaded  thirty-four  pleas.  The  first  and  eighteenth  were  alike  and 
were  as  follows :  "The  defendants  say  that  no  demand  of  the  said  sum  of 
two  thousand  dollars  was  made  at  the  Association's  office  in  Galesbnig, 
Illinois,  and  by  reason  thereof,  and  by  the^  laws  of  the  State  of  Illinois,  the 
plaintiff  cannot  recoFer  upon  the  said  certificate."  The  third  and  twentieth 
pleas  were  also  alike  and  were  as  follows :  *'  The  defendants  say  that  the 
death  of  the  said  August  P.  B.  LeBlanc  was  from  a  cause  exempted  by  the 
provisions  and  agreements  contained  in  the  said  certificate." 

An  order  was  made  by  Landry  J.  in  Chambers  striking  out  these  four  pleas  m 
being  embarrassing.    Upon  a  motion  to  rescind  said  order, 

Held,  (1.)  That  the  first  and  eighteenth  pleas  were  bad  for  not  averring  what 
the  law  of  the  State  of  Illinois  was  by  reason  of  which  the  plaintiff  could 
not  recover ;  and 

(2.)  That  the  second  and  twentieth  pleas  were  good — it  being  unnecessary  to 
specify  the  particular  cause  relied  upon  by  defendants  as  exempting  them 
from  liability. 

February  2, 1898.  Eanington^  Q.C,  in  Michaelmas  Term  last, 
having  obtained  a  rule  niai  calling  upon  the  plaintiff  to  shew 
cause  why  an  order  made  by  Landry  J.  setting  aside  four  of  the 
defendant's  pleas,  viz :  the  first,  the  third,  the  eighteenth  and 
the  twentieth,  as  being  embarrassing,  should  not  be  rescinded, 

W.  B.  Chandler  now  shewed  cause.  The  first  and  the  eight- 
eenth pleas  are  bad  and  were  properly  set  aside  inasmuch  as 
they  do  not  set  out  what  the  law  of  the  State  of  Illinois  was. 
The  law  of  a  foreign  country,  when  relied  upon,  must,  like  any 
other  fact,  be  set  out  in  the  pleadings  and  proved.  Benhom  v. 
The  Earl  of  Momington  (1),  Walker  v-  Maxwell  (2),  BoberteonY. 
CaUweU  (8),  Hope  v.  Caldwell  (4),  May  v.  Smith  (5),  Biehardm 

(1)  15  L.  J.  C.  P.  221.  (3)  31  U.  C.  Q.  B.  402, 

(2)  1  Mass.  103.  (4)  21  U.  C.  C.  P.  241. 

(6)  32  N.  B.  R.  474. 
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▼.  Vaughan  (1.)    The  third  and  twentieth  pleas  are  embarrass- . 


ing  by  reason  of  their  generality.    They  should  have  stated  the    ^^^-^^^ 
particular  exemption  relied  upon.  covKrAsr 

MDTUAIi 

Maningtan  Q.C.  in  support  of  the  rule.    The  third  and  twen-  amociatioit. 
tieth  pleas  are  exactly  in  the  form  prescribed  by  Bullen  &    xodTaj. 
Leake.    He  cited  the  following  authorities :  Stratford  Gas  Co. 
V.  Gordon  (2),  Bepublie  of  Peru  v.  Peruvian  Guano  Co.  (8), 
Att4}mey  General  y.  L.  ^  N.  H.  Railway  Company  (4),  Powell  v. 
Syde  (6). 

The  facts  and  the  pleas  objected  to  will  be  found  in  the  judg- 
ment of  the  learned  Chief  Justice. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (Tuck  C.J.,  Landbt  and 
MgLbod  J  J.)  was  now  delivered  by 

Tuck  C.J.  This  is  an  action  on  a  certificate  or  policy  of  in- 
surance. To  the  declaration  the  defendants  pleaded  thirty-four 
pleas. 

An  application  was  made  on  behalf  of  the  plaintiff  to  Mr. 
Justice  Landry  to  strike  out  the  first,  third,  eighteenth,  and 
twentieth  pleas  on  the  ground  that  such  pleas  are  so  framed  as 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 

The  learned  Judge,  after  argument,  made  an  order  to  strike 
out  these  pleas,  and  ten  days  were  given  the  defendants,  after 
service  of  the  order,  to  amend  the  pleas  or  put  in  new  ones. 
This  is  an  application  to  set  aside  the  Judge's  order. 

The  first  plea  pleaded  to  the  first  count  of  the  declaration  is 
as  follows:  ^^The  defendants,  by  Augustus  H.  Hanington,  their 
*^  attorney,  as  to  the  first  count  of  the  declaration,  say  that  no 
^*  demand  of  the  said  sum  of  two  thousand  dollars  was  made  at 
^  the  Association's  office  in  Galesburg,  Illinois,  and  by  reason 
**  thereof  and  by  the  laws  of  the  State  of  Illinois,  the  plaintiff 
^^  cannot  recover  upon  the  said  certificate.'' 

(1)  24  K.  B.  B.  75.  (3)  36  Ch.  D.  489. 

(2)  14  Out.  P.  B.  407.  (4)  (1892)  3  Ch.  274. 

(5)  6  E.  ifc  B.  607. 
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^^^  The  eighteenth  plea  is  in  the  same  terms,  and  is  pleaded  to 

lbblawo    ^]j^  second  count  of  the  declaration. 

coYKKAHT       The  third  plea  is  as  follows :  ^'  And  for  a  third  plea  the  said 

BsNT^r     *^  defendants,  as  to  the  first  count  of  the  declaration,  say  that 

ASSOCIATION.  *«the  death  of  the  said  August  P.  B.  LeBlanc  was  from  a  cause 

TackG.j.    4^ exempted  by  the  provisions  and  agreements  contained  in  the 

^'  said  certificate." 

The  twentieth  plea  is  like  the  third,  and  is  pleaded  to  the 
second  count  of  the  declaration. 

By  Act  of  Assembly,  60  Vict.,  c.  24,  s.  188,  it  is  enacted  that 
^^  The  Ck)urt  or  a  Judge,  on  rule  or  summons,  may  order  any 
^^  pleading  so  framed  as  to  prejudice,  embarrass,  or  delay  the 
^^fair  trial  of  the  action,  or  any  false,  frivolous,  or  vexatious 
^*  pleadings,  etc.,  to  be  struck  out,  or  may  make  such  order 
*^  respecting  the  same,  and  also  respecting  the  costs  of  the  ap- 
^^  plication  as  the  Court  or  Judge  sees  fit." 

I  think  that  the  first  and  eighteenth  pleas  were  properly 
struck  out  as  tending  to  embarrass  or  delay  the  fair  trial  of  the 
action.  I  think  that  it  should  have  been  set  forth  in  these 
pleas  what  the  laws  of  the  State  of  Illinois  are  upon  which  the 
defendants  rely  to  show  that  the  plaintiff  cannot  recover  upon 
the  policy  or  certificate  of  insurance.  It  is  not  su£5cient  to  say 
that  by  the  laws  of  the  State  of  Illinois  the  plaintiff  oannot  re- 
cover without  stating  what  those  laws  are. 

The  case  of  Benham  v.  The  Earl  of  MomingUm  (1)  is  directly 
in  point,  not  only  as  to  the  sufficiency  of  this  plea  but  also  on 
the  other  ground  taken  by  the  defendants'  counsel,  namely  that 
if  the  pleas  are  bad  the  plaintiff  should  have  demurred.  The 
following  is  the  head  note  in  that  case :  ^^  To  an  action  on  a 
^^bond  the  defendant  pleaded  that  the  bond  was  executed  at 
^^  Calais,  where  the  defendant  was  then  domiciled,  and  that  the 
4'  same  was  not  taken  or  passed  by  any  public  officer  authorized 
^'  by  the  laws  of  France  so  to  do,  nor  was  the  same  written 
'^  throughout  by  the  hand  of  the  defendant ;  and  although  the  de- 
^'  fendant  signed  it  with  his  own  hand  yet  the  defendant  did  not 
^^  in  any  part  write  a  certain  formula  there  described,  nor  was  the 
^  ^'  defendant  at  the  time  of  making  the  bond  of  a  certain  class  of 

(1)  10  Jar.  618. 
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''persons  also  described  in  the  plea;  and  that  by  reason  of  the       '^^ 
"premises  the  bond  by  the  laws  of  the  Kingdom  of  France    ^^^-^^ 
M  never  was  binding  on  the  defendant.    Held,  that  the  plea  was    coyMVAsr 
"bad,  for  not  with  sufficient  certainty  but  only  inferentially     JS^^ 
"averring  what  the  law  of  France  was  by  which  the  bond  was  amociatiok. 
"invalid."  Tuckcj. 

Tindal  C. J.  in  delivering  judgment  in  that  case  says :  ^  But 
"the  plea  does  not  directly  and  affirmatively  give  any  statement 
"of  facts  whereby  the  plaintiff  might  take  the  opinion  of  the 
"  Court  on  a  demurrer  as  to  whether  the  facts  so  stated  came 
"within  the  operation  of  the  law ;  it  ought  to  have  alleged  such 
"facts  as  would  have  brought  the  matter  within  the  laws  of 
"France,  so  that  the  Court  might  have  seen  whether  the  bond 
"did  or  did  not  come  within  such  laws  and  was  thereby  in- 
"  valid."  Coltman  J.  in  the  same  case  delivered  the  following 
judgment :  "  I  think  that  the  plea  is  not  sufficient ;  it  ought  to 
"have  stated  what  the  law  of  France  was  with  respect  to  the 
"making  and  executing  of  the  bond  in  question,  and  then  to 
"have  stated  the  facts  required  to  bring  it  within  the  operation 
"of  such  law  and  thus  to  have  afforded  an  opportunity  to  the 
"  plaintiff  to  have  demurred,  if  he  had  thought  proper,  and  so 
"to  have  raised  the  question  whether  the  facts  so  stated  did 
"bring  it  within  the  operation  of  such  law.  As  the  law  is  not 
"set  out  I  therefore  cannot  see  whether  the  plea  is  double,  and 
"that  upon  the  failure  of  any  of  the  matters  contained  in 
"negative  statements  it  would  be  sufficient  to  defeat  the  action 
"on  the  bond." 

That  case  came  on  before  the  Court  on  special  demurrer,  on 
the  ground,  inter  alia^  that  the  plea  was  argumentative  and  in- 
ferential and  ought  to  have  averred  in  distinct  terms  what  the 
law  of  France  was,  and  that  the  plea  was  double,  etc. 

I  think  that  the  pleas  under  consideration  are  clearly  bad  in 
not  stating  what  the  law  of  Illinois  is.  Special  demurrer  is 
abolished,  and  in  my  opinion  the  only  remedy  which  the  plain- 
tiff had  was  to  apply  to  the  Court  or  a  Judge  to  have  the  pleas 
struck  out.  He  could  not  demur  generally  for  he  would  there- 
by admit  the  fact  negatively  stated  in  the  pleas  that  no  demand 
of  the  sum  of  two  thousand  dollars  was  made  at  the  Associa- 
tion's office  in  Galesburg,  and  he  would  be  groping  in  the  dark 
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^^'       as  to  what  the  law  of  Illinois  is.    Whereas  if  the  law  of  Illinois 

lbblaxc    }^g^  i^^QQQ  stated  and  the  facts  had  been  stated  which  are  re- 

coTBNAXT   quired  to  bring  this  case  within  the  operation  of  such  law  the 

Bmm     pl^i^^iff  would  have  been  in  a  position  to  determine  whether  to 

A88ociATioir.  demur  or  traverse  the  pleas.    As  these  pleas  stood  he  was  left 

Tnek  c. J.    whoUj  in  the  dark.    He  could  neither  demur  or  traverse.    Under 

these  circumstances  it  appears  to  me  that  the  first  and  eighteenth 

pleas  were  embarrassing  and  were  properly  struck  out  by  the 

learned  Judge  under  the  authority  given  by  60  Vict.,  c.  24.    I 

have  examined  the  numerous  authorities  cited  at  the  argument 

and  have  found  none  of  them  in  conflict  with  Benham  v.  The 

Earl  of  Maminffton  (1).    In  Stratford  Gas  Co.  v.  Gordon  (2) 

it  was  held,  following  the  decision  in  Heugh  v.  Chamberlain  (3) 

that  the  meaning  of  ^'  embarrassing/'  as  used  in  the  rule,  is 

bringing  forward  a  defence  which  the  defendant  is  not  entitled 

to  make  use  of.    I  think  it  is  equally  embarrassing  to  bring 

forward  a  defence  in  such  a  manner  that  it  cannot  be  used. 

In  Hope  V.  Caldwell  (4)  it  was  held  that  to  displace  the  de- 
fence to  a  note  by  showing  the  lex  loci  eontracttM  as  different 
from  the  law  of  Ontario  Courts,  such  foreign  law  must  be  re- 
plied and  set  out  on  the  record. 

I  think  that  the  third  and  twentieth  pleas  alleging  that  the 
death  of  August  P.  B.  LeBlanc  was  from  a  cause  excepted  by  the 
provisions  and  agreements  contained  in  the  certificate,  are  good 
and  should  not  have  been  struck  out.  The  plaintiff  can  tell 
from  the  certificate  what  the  exceptions  are,  even  if  in  number 
they  amount  to  fifteen  or  sixteen,  and  can  be  prepared,  if  he  is 
able  so  to  do,  to  answer  the  pleas  at  the  trial.  In  Bullen  & 
Leake,  at  page  612, 1  find  that  the  following  pleas  are  mention- 
ed, to  wit :  ^^  Plea  that  the  loss  was  an  average  loss  within  the 
"  exception  in  the  policy,"  citing  Corcoran  v.  Qv,mey  (6),  and 
Dawson  v.  Wrench  (6).  ^^Plea  that  the  goods  were  not  lost 
"by  the  perils  insured  against  but  were  safely  delivered," 
Entwiele  v.  Ellie  (7),  and  Ralli  v.  Janson  (8),  and  ''plea  that 


(1)  10  Jar.  618.  (5)  1  £.  &  B.  455. 

(2)  14  Prac.  Rep.  (Ont).  407.  (6)  3  Exch.  359. 

(3)  25  W.  R.  742.  (7)  2  H.  &  N.  549. 

(4)  21  U.  C.  C.  P.  241.  (8)  6  E.  &  B.  422. 
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•*  the  ship  was  lost  by  perils  from  which  it  was  warranted  free ^^ — 

"  by  the  policy/'  Powell  v.  Hyde  (1.)  I  think  also  that  it  is  a  ^^^ 
common  form  of  plea  that  the  loss  occurred  from  a  cause  ex-  cotwaxt 
empted  by  the  conditions  contained  in  the  policy. 


I  am,  therefore,  of  opinion  that  so  much  of  the  learned  a««o^atio». 
Judge's  order  as  strikes  out  the  third  and  twentieth  pleas  should    ^^^^£-<^- 
be  set  aside,  but  as  regards  the  first  and  eighteenth  pleas  this 
application  is  refused. 

There  will  be  no  costs. 

Hakingtok,  Barker,  and  Yak  Wart  JJ.  took  no  part. 

Ordered  accordingly. 


Ex  Pawk  the  troop  SAILING  SHIP  COMPANY,  LiMrrKP.        ^w- 

Certiorari  —  Dietreesed  eeaman  —  Action  to  recover  expenees  incurred 
on  behalf  of —  Proof  of  payment  of —  "  Oumcr$/or  the  time  being  " 
—  Certificate  of  ownership  —  SuffUneTicy  of —  Merchant  Shipping 
Act,  1854,  $$.  107,  21S  and  227. 

By  sectioa  213  of  the  Merchant  Shipping  Act,  1S54,  it  is  provided  that  the 
Board  of  Trade,  in  the  name  of  Her  Majesty,  may  sae  for  and  recover  from 
the  person  who  is  the  owner  of  the  ship  for  the  time  being  the  expenses  of  any 
seaman  dischaiged  or  left  behind  at  any  pUoe  oat  of  the  United  Kingdom 
without  fall  oomplianoe  on  the  part  of  the  master  with  all  the  provisions  in 
that  behalf  in  the  Act  contained,  who  becomes  distressed  and  is  relieved 
under  the  provisions  of  the  Act. 

Section  2S7  of  the  same  Act  provides  that  if  any  such  expenses  in  respect  of 
the  illnesBy  injnry,  or  hurt  of  any  seaman  as  are  to  be  borne  by  the  owner  are 
paid  by  any  consular  officer  or  other  person  on  behalf  of  Her  BCajesty,  etc., 
etc,  in  any  proceeding  for  the  recovery  thereof,  the  production  of  a  certifi- 
cate of  the  facts  signed  by  such  officer  or  other  person  shall  be  sufficient  proof 
that  the  said  expenses  were  duly  paid  by  such  consular  officer  or  other 
person* 

(1)  5  E.  A;  B.  607. 
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£x  parte 
Troop 
Sailiko 

Ship 
Ck)XPAirT. 


And  by  section  107  thereof  it  is  provided  that  every  register  of  a  decUration 
made  in  pursuance  of  the  second  part  of  the  Act  may  be  proved  in  any  coart 
of  justice,  etc.,  etc.,  by  a  copy  thereof  purporting  to  be  certified  under  the 
hand  of  the  registrar  or  other  person  having  charge  of  the  original. 

In  an  action  brought  before  the  Police  Magistrate  of  the  City  of  St.  John  to 
recover  hospital  fees,  board  and  cost  of  conveying  from  Hong  Kong  to  London 
a  seaman  of  the  ship  Troop,  a  certificate  of  the  payment  of  the  said  expenses 
by  the  Board  of  Trade,  signed  by  the  assistant  secretary  of  the  Board,  was  put 
in  evidence.  The  present  ownership  of  the  ship  was  proved  by  a  copy  of  the 
registry  certified  under  the  hand  of  the  Registrar  Greneral  at  London,  the 
ship  being  registered  at  Liverpool. 

The  expenses  for  which  the  action  was  brought  were  incurred  in  1891,  and  the 
defendants  did  not  become  owners  of  the  ship  until  1892. 

The  plaintiff  had  a  verdict  for  the  full  amount  claimed. 

A  rule  niai  for  a  certiorari  having  been  obtained  to  bring  up  the  finding  and 
judgment  of  the  magistrate  with  a  view  of  quashing  the  same,  upon  the  re- 
turn thereof  it  was 

Heldf  (1.)  that  the  words  "  owner  for  the  time  being  "  mean  the  person  who 
is  owner  when  the  action  is  brought,  and  not  him  who  was  owner  when  the 
expenses  were  incurred ; 

(2.)    that  the  payment  of  the  expenses,  etc.,  was  sufficiently  proved  by  the 
certificate  of  the  Assistant  Secretary  of  the  Board  of  Trade,  and 
(3.)    that  the  certificate  of  the  Registrar  Oeneral  was  insufficient  to  prove 
the  ownership,  there  being  nothing  to  show  that  he  had  charge  of  the  original 
registry. 

January  27, 1898.  0.  A.  Palmer^  Q^C.^  in  Michaelmas  Term 
last  having  obtained  a  rule  nisi  calliug  upon  Her  Majesty  the 
Queen  and  Robert  J.  Ritchie,  Police  Magistrate  of  the  City  of 
St.  John,  to  show  cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  into  this  Court  a  certain  judgment  of  the  said  Police 
Magistrate  in  a  cause  wherein  Her  Majesty  the  Queen  was 
plaintiff  and  The  Sailing  Ship  Troop  Company,  Limited,  were 
defendants,  with  a  view  of  quashing  the  same. 


Mr.  J.  A.  Belyea  now  shewed  cause. 

0.  A.  Palmer^  Q.O.  in  support  of  the  rule. 

The  facts,  grounds  and  points  argued  by  the  counsel  will  be 
found  in  the  judgment  of  the  learned  Chief  Justice. 


Cur.  adv.  wiU. 
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The  jadgment  of  the  Court  was  now  delivered  by  ^^^ 

BxparU 
Xboop 

Tuck  C.J.  An  action  was  brought  in  the  Police  Court  of  saiuno 
the  City  of  St.  John  at  the  suit  of  the  Queen  against  this  com-  q^®^^ 
pany  to  recover  hospital  fees  and  board,  and  the  conveyance  of 
Carl  Silstrom  from  Hong  Kong  to  London.  Silstrom  was  a 
distressed  seaman  from  the  ship  ^^  Troop "  who  had  been  left 
aboard.  Judgment  was  rendered  against  the  defendants  for 
fifty-eight  dollars  and  sixty-five  cents. 

On  application  to  this  Court  a  rule  nin  was  granted  to  bring 
up  the  proceedings  with  a  view  to  the  same  being  quashed. 

The  certificate  of  ownership  of  the  ship  is  signed  by  J. 
Clarke  Hall,  Registrar  General  of  Shipping  and  Seamen,  Custom 
House,  London,  England.  This  compauy  became  the  registered 
owners  on  the  81st  of  March,  1892.  A  certificate  dated  the 
22Dd  of  May,  1895,  signed  by  Cosmo  Monthouse,  Assistant 
Secretary  of  the  Board  of  Trade,  London,  certifies  that  the 
Board  of  Trade  had  paid  on  behalf  of  Her  Majesty  the  sum  of 
twelve  pounds  one  shilling  and  nine  pence,  being  the  amount  of 
expenses  incurred  in  the  months  of  August,  September,  October, 
and  November,  1891,  by  the  Harbor  Master  at  Hong  Kong,  and 
the  Superintendent  of  the  Mercantile  office  at  Victoria  Docks, 
London,  in  the  relief,  according  to  the  provisions  of  the  Mer- 
chant Shipping  Act  of  1854,  of  Carl  Silstrom,  formerly  of  the 
ship  ^^  Troop,"  distressed  British  seaman.  The  document 
showing  how  the  sum  of  twelve  pounds  one  shilling  and  nine 
pence  was  made  up  was  annexed  to  this  certificate.  And  it  was 
further  certified  that  this  certificate  was  issued  under  the  pro- 
visions of  the  Merchant  Shipping  Act  of  1854, 17  and  18  Vict., 
c.  104.  Section  213  of  the  Act  of  1854  enacts  ''that  if  any 
''seaman  or  apprentice  of  any  British  ship  is  discharged  or 
"left  behind  at  any  place  out  of  the  United  Kingdom,  without 
"full  compliance  on  the  part  of  the  Master  with  all  the  provis- 
"ions  in  that  behalf  in  this  Act  contained,  and  becomes  dis- 
"  tressed  and  is  relieved  under  the  provisions  of  this  Act,  etc., 
"the  wages,  (if  any)  due  to  such  seaman  or  apprentice,  and  all 
"expenses  incurred  for  his  subsistence,  necessary  clothing,  con- 
'^veyance  home,  burial,  etc.,  shall  be  a  charge  upon  the  ship, 
"  whether  British  or  foreign,  to  which  he  so  belonged  as  afore- 
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.^^said  and  the  Board  of  Trade  may,  in  the  name  of  Her  Majesty 
^^  (besides  suing  for  any  penalties  which  may  have  been  in- 
^^  curred)  sue  for  and  recover  the  said  wages  and  expenses,  with 
*^  costs,  either  from  the  master  of  the  said  ship  as  aforesaid  or 
^^  from  the  person  who  is  the  owner  thereof  for  the  time  being," 
etc. 

Section  227  provides  that  ^^if  any  such  expenses  in  respect  of 
^^  the  illness,  injury  or  hurt  of  any  seaman  or  apprentice  as  are  to 
^^  be  borne  by  the  owner,  are  paid  by  any  consular  ofiScer  or  other 
^^  person  on  behalf  of  Her  Majesty,  etc.,  etc.,  such  expenses  shall 
«^  be  repaid  to  such  o£5cer  or  other  person  by  the  master  of  the 
^^  ship ;  and  if  not  so  repaid,  the  amount  thereof,  with  costs,  shall 
^^  be  a  charge  upon  the  ship  and  be  recoverable  from  the  master 
^^  or  owner  of  the  ship  for  the  time  being,  as  a  debt  due  to  Her 
"  Majesty,  and  shall  be  recoverable  either  by  ordinary  process  of 
^4aw  or  in  the  manner  in  which  seamen  are  hereby  enabled  to 
"  recover  wages,  and  in  any  proceeding  for  the  recovery  thereof 
^^  the  production  of  a  certificate  of  the  facts,  signed  by  such 
"  officer  or  other  person,  together  with  such  vouchers  (if  any) 
^  as  the  case  requires,  shall  be  sufficient  proof  that  the  said  ex- 
^^penses  were  duly  paid  by  such  consular  officer  or  other 
*^  person  as  aforesaid.'' 

Section  208  of  the  Merchant  Shipping  Act  of  1894  makes 
provisions  as  to  the  expenses  attendant  on  the  illness,  hurt  or 
injury  of  a  seaman  or  apprentice,  and  recovery  thereof  from  the 
master  or  owner  of  the  ship,  similar  to  the  provisions  contained 
in  ss.  218  and  229  in  the  Act  of  1854. 

On  behalf  of  the  defendants  it  is  argued  that  these  certificates 
are  insufficient,  and  also  that  only  the  owners  of  the  ship  at  the 
time  the  expenses  were  incurred  are  responsible  for  the  repay- 
ment. 

I  think  that  the  words  ^^  owners  for  the  time  being  "  used  in 
the  above  in  part  recited  sections,  mean  the  persons  who  are 
owners  when  the  action  is  brought.  It  may  seem  hard  that 
persons  who  became  owners  in  1892  should  be  held  liable  for 
expenses  incurred  in  1891,  but  I  am  satisfied  that  the  correct 
interpretation  of  the  words  of  the  statutes  makes  them  liable. 

I  am  also  of  opinion  that  the  certificate  of  the  Assistant 
Secretary  of  the  Board  of  Trade,  as  to  the  payment  of  expenses 
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by  the  Board  of  Trade,  is  sufficient.     The  section  says  that  if. 
any  such  expenses  are  paid  by  any  such  consular  officer  or 
other  person,  the  production  of  a  certificate  of  the  facts,  signed 
by  such  officer  or  other  person,  shall  be  sufficient. 

I  think  that  a  certificate  signed  by  the  Assistant  Secretary 
that  the  Board  of  Trade  had  paid  the  money  meets  the  require- 
ments of  the  statute.  '^  Other  person  "  in  the  section  includes 
the  Board  of  Trade. 

Then  there  is  the  other  objection  that  the  certificate  of  the 
ownership  of  the  ship  is  not  sufficient.  This  is  the  certificate  of 
ownership : 

'*  I  hereby  certify  that  the  foregoing  particulars  of  the  registry 
and  present  ownership  and  interest  of  the  ship  *  Troop,'  official 
number  87977,  have  been  duly  extracted  from  the  Records  in 

my  charge. 

[Signed.]  J.  Clabkb  Hall, 

Registrar  General. 
"  For  official  purposes. 
^^  General  Register  and  Record  Office  of  Shipping  and  Seamen, 
^*  Custom  House,  London,  E.  C,  14th  January,  1897.'' 
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By  section  107  of  the  Merchant  Shipping  Act,  1854,  every 
register  of  a  declaration  made  in  pursuance  of  the  second  part 
of  the  Act,  in  respect  of  any  British  ship,  may  be  proved  in  any 
court  of  justice,  etc.,  either  by  the  production  of  the  original 
or  an  examined  copy  thereof,  or  by  a  copy  thereof  purporting 
to  be  certified  under  the  hand  of  the  Registrar  or  other  person 
having  charge  of  the  original. 

My  difficulty  here  is  to  be  able  to  determine  from  the  tran- 
script and  certificate  that  Mr.  Hall,  the  Registrar  General,  who 
made  the  certificate,  had  charge  of  the  original.  I  incline  to 
think  that  the  original  was  at  the  Custom  House  in  Liverpool, 
where  the  ship  is  registered,  and  that  Mr.  Hall  made  his  certifi- 
cate from  a  copy.  The  transcript  of  the  registry,  annexed  to 
the  certificate,  is  headed  ^^  Transcript  of  register  for  transmis- 
^^  sion  to  the  Registrar  General  of  shipping  and  seamen."  This 
transcript  has  the  following: 

Name  of  SUp.  No.,  Date  and  Port  of  Begiatry. 

"Troop."  81/1884,    Liverpool. 


Offleial  Number  of  Ship. 

87,977 
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Chapter  81,  section  11  of  56  Victoria,  Statutes  of  Canada,  an 
Act  respecting  witnesses  and  evidence,  does  not  help  me  any. 
This  section  provides  that  ^*  Imperial  proclamations,  orders  in 
^^  council,  treaties,  certificates,  etc.,  may  be  proved  in  the  same 
^^  manner  as  the  same  may  from  time  to  time  be  provable  in  any 
**  Court  of  England." 

Assuming  that  it  is  within  the  competence  of  the  Parliament 
of  Canada  to  pass  an  Act  as  to  evidence  in  a  Provincial  Court, 
in  a  case  like  this,  I  do  not  see  that  the  section  gets  rid  of  the 
difficulty.  If  the  certificate  is  not  what  the  Merchant  Shipping 
Act  requires,  then  it  would  not  prove  the  ownership  of  a  vessel 
in  any  Court  of  England. 

Being  of  opinion  that  the  certificate  of  ownership  is  not  suf- 
ficient under  the  Merchant  Shipping  Act,  the  rule  must  be 
absolute  for  a  eertwraru 


Haninqton,  Landby,  VanWabt  and  McLbod  JJ,  con- 
curred. 


Babebb  J.  took  no  part. 


Rule  absolute.* 


*  Beversed  on  i4>peal  to  the  Supreme  Court  of  Canada. 
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Certiorari  —  Selling  liquor  unthotU  license  —  Improper  rejection  oj  evi- 
dence—  Dieqttalijieation  o/  magistrate — Relationship  —  Bias  — 
Application  to  call  magistr<Ue  as  a  toitness  —  Bona  fides  of — Li- 
quor License  Act,  1896,  s.  IO4, 

An  order  nisi  haviDg  beea  obtained  to  quash  a  conviction  for  selling  liquor 
without  a  license  upon  the  ground,  among  others,  of  the  improper  rejection 
of  evidence  tendered  on  behalf  of  the  defendant. 

EelAy  that  this  was  no  ground  for  certiorari. 

There  was  a  number  of  other  objections  going  to  show  that  the  magistrate 
was  disqualified  by  reason  of  his  relationship  to  the  real  prosecutor  and  by 
reason  of  bias,  etc.,  but  it  was  held  that  these  objections  were  not  established 
in  point  of  fact. 

The  defendant  applied  to  call  the  magistrate  as  a  witness,  but  as  he  declined  to 
state  in  any  other  than  in  a  general  way  what  he  purposed  to  prove  by  him, 
the  magistrate  refused  to  leave  the  Bench  to  be  sworn.  In  this  he  was 
sustained  by  the  Court,  notwithstanding  the  defendant  swore  that  the 
application  was  made  in  good  faitb. 

The  magistrate  is  not  disqualified  because  of  his  being  a  ratepayer  in  the 
district  where  the  case  was  tried. 

Certiorari  is  taken  away  in  cases  of  convictions  for  selling  without  license  by 
the  Liquor  License  Act,  1896,  s.  104. 

January  28,  1898,  White^  Attorney  General^  now  shewed 
cause  against  an  order  nisi  granted  by  Hanington  J.  in  vacation 
calling  upon  Robert  H.  Davis,  Stipendiary  Magistrate  for  the 
Parish  of  Richibucto,  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  the  conviction  in  the  above  case 
with  a  view  of  quashing  the  same. 

Phinnetf  Q.C.  in  support  of  the  order. 

The  grounds  upon  which  the  order  was  granted  and  the 
points  argued  by  the  counsel  will  be  found  in  the  judgment  of 
the  learned  Chief  Justice. 

Cur.  advn  vulU 
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^^^  The  judgment  of  the  Court  was  now  delivered  by 

Ex  parte 

Tuck  C.J.  The  defendant  was  convicted  before  Robert  H. 
Davis,  Stipendiary  Magistrate  for  the  Parish  of  Richibucto,  on 
the  first  day  of  November,  1897,  of  selling  intoxicating  liquor 
contrary  to  the  provisions  of  the  Liquor  License  Act,  1896,  and 
was  fined  fifty  dollars. 

Mr.  Justice  Hanington  in  vacation  granted  an  order  ni»i  for 
a  certiorari  with  a  view  to  the  conviction  being  quashed. 

The  grounds  upon  which  the  order  was  granted  are : 

1.  That  Charles  S.  Weeks,  the  real  complainant,  is  a 
nephew-in-law  of  the  presiding  magistrate,  who  is  thereby  dis- 
qualified from  hearing  the  case. 

2.  Improper  rejection  of  the  evidence  of  Weeks  of  a  resolu- 
tion against  Hebert,  passed  by  the  Sons  of  Temperance. 

8.  Information  having  been  laid  at  the  request  of  Weeks, 
who  receives  a  salary  out  of  the  license  fund  and  is  related  to 
the  magistrate. 

4.  The  magistrate  having  been  called  as  a  witness  to  give 
evidence  he  becomes  disqualified,  and  another  magistrate  should 
have  been  called  to  try  the  case. 

5.  Proceedings  were  taken  at  the  request  of  the  Sons  of 
Temperance,  and  Weeks  and  Lawson,  being  members  of  the 
division  of  the  Sons  of  Temperance,  and  being  informants  and 
pecuniarily  interested,  the  conviction  is  bad. 

I  have  read  the  evidence  given  before  the  magistrate  and  am 
satisfied  that  the  charge  made  against  Hebert  was  fully  proved. 

By  section  104  of  the  Liquor  License  Act,  1896,  it  is  enacted 
that  ^4n  all  cases  of  prosecution  for  any  offence  against  any  pro- 
^^  visions  of  this  Act  for  which  any  penalty  or  punishment  is 
^^  prescribed,  a  conviction  or  order  of  the  said  justices  or  police 
^^  magistrates,  as  the  case  may  be,  except  as  hereinafter  provided, 
^^  shall  be  final  and  conclusive,  and  except  as  hereinafter  mention- 
*'  ed,  against  such  conviction  or  order  there  shall  be  no  appeaL" 
The  only  exception  where  there  has  been  a  conviction  under 
this  Act  is  where  the  person  convicted  is  a  licensee,  or  in 
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respect  of  premises  licensed  under  the  Act.  In  such  cases  an  "^' 
appeal  shall  lie  to  the  Judge  of  the  County  Court  of  the  county  ^^^ 
in  which  the  conviction  is  made,  sitting  in  chambers  without  a 
jury.  Provision  is  made  as  to  the  manner  in  which  the  appeal 
sbflJl  be  prosecuted.  It  seems  to  me  that  as  a  conviction 
against  a  person  selling  without  a  license  is  made  final  and  con- 
elusive,  certiorari  is  in  effect  taken  away.  By  section  100  the 
police  magistrate  or  justices  trying  the  case  are  made  the  final 
judges  of  the  sufSciency  of  the  evidence  to  establish  the  infrac- 
tion of  the  law  complained  of.  By  section  101  it  is  provided 
that  when  a  person  is  charged  with  selling  without  a  license  it 
is  incumbent  upon  him  to  prove  that  he  is  duly  licensed. 

This  being  the  law,  I  think  that  some  of  the  points  taken  for 
a  certiorari  are  not  arguable.  The  only  question  is :  Had  the 
magistrate  jurisdiction  to  convict? 

It  is  said  that  Charles  S.  Weeks,  called  an  assistant  inspector, 
is  the  real  prosecutor ;  that  he  is  a  relation  of  the  magistrate 
who  tried  the  cause,  and  that  this  relationship  rendered  the 
magistrate  incompetent  to  act.  The  Rev.  William  Lawson  laid 
the  information,  and  he  makes  affidavit  that  he  made  the  com- 
plaint at  his  own  instance,  and  not  at  the  instance  of  any 
division  of  the  Sons  of  Temperance,  or  any  other  organization, 
or  any  other  person  or  persons.  That  the  matter  of  the  prose- 
cution was  never  brought  up  in  the  Kingston  division  of  the 
Sods  of  Temperance,  or  any  other  place,  and  discussed,  to  his 
knowledge,  and  that  in  making  the  complaint  he  acted  entirely 
on  his  own  responsibility,  and  for  the  purpose  of  vindicating 
the  Liquor  License  Act  of  1896.  I  believe  this  affidavit  of 
Mr.  Lawson,  and  that  he  was  the  real  informer  and  acted  bona 
fide. 

The  rejection  of  a  question  put  to  Weeks  is  not  a  ground  for 
certiorari. 

The  information  was  not  laid  at  the  request  of  Weeks,  and 
whether  or  not  he  receives  his  pay  or  salary  out  of  the  license 
fund,  or  is  related  to  the  magistrate,  does  not  make  this  convic- 
tion bad. 

The  mere  calling  of  Robert  H.  Davis,  the  police  magistrate 
who  tried  the  cause,  to  give  evidence,  did  not  disqualify  him, 
and  he  did  not  thereby  cease  to  have  jurisdiction. 
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'^^  The  defendant  appeared  by  counsel  and  was  himself  present 

Bxparu     ^ymxig  the  whole  trial.     He  did  not  give  evidence,  nor  did  he 


Tuck  C^. 


call  any  other  witness  except  Mr.  Davis.  I  am  convinced, 
notwithstanding  his  afiSdavit  to  the  contrary,  that  Heberfs 
application  to  have  the  magistrate  called  as  a  witness  was  not 
made  bona  fide. 

It  was  admitted  at  the  trial  that  the  magistrate  was  a  rate- 
payer in  the  parish  where  the  case  was  tried,  but  that  does  not 
disqualify  him. 

It  appears  from  the  return  that  Mr.  Carter,  who  appeared  for 
the  defendant,  proposed  to  call  the  presiding  magistrate  as  a 
witness,  and  that  another  magistrate  be  called  in  to  finish  the 
case.  Mr.  Sayre,  for  the  prosecution,  opposed  this  application 
unless  Mr.  Carter  would  state  the  nature  of  the  evidence  which 
the  police  magistrate  would  give.  Mr.  Carter  would  only  state 
in  a  general  way  that  the  evidence  he  proposed  to  give  by  the 
magistrate  had  relation  to  certain  proceedings  which  took  place 
in  Kichibucto  division,  and  certain  acts  and  conversations  be- 
tween the  members  of  the  division,  or  some  of  them,  as  to  the 
matter  of  Pascal  Hebert  and  the  institution  of  proceedings 
against  him  for  selling  liquor  contrary  to  law.  The  application 
to  examine  the  magistrate  was  supported  by  an  affidavit  of  the 
defendant. 

The  presiding  magistrate  refused  the  application  because  he 
considered  the  affidavit  of  Hebert  insufficient  because  it  simply 
states  that  Mr.  Davis  is  a  material  and  necessary  witness  with- 
out stating  specifically  what  he  meant  to  prove  by  the  witness. 

In  an  affidavit  which  was  read  before  the  Court  Mr.  Davis 
swears  that  the  matter  of  the  complaint  was  never  at  any  time 
brought  up  or  discussed  by  the  complainant  and  S.  Charles 
Weeks  and  himself  in  the  Kingston  division  or  any  other 
division  of  the  Sons  of  Temperance,  or  in  any  other  place; 
nor  was  it  discussed  in  his  presence  or  hearing  by  other  persons; 
that  he  has  no  knowledge  that  a  committee  was  ever  appointed 
to  have  such  proceedings  taken,  and  that  he  never  heard  of 
Weeks  being  one  of  such  committee,  and  that  he  had  no  bias 
against  the  defendant  on  the  trial. 

Weeks  in  his  affidavit  says  that  Robert  A.  Irving,  clerk  of 
the  County  Court,  conducted  the  proceedings  for  any  violation 
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of  the  Act,  and  had  full  direction  of  this  case  before  the  magis-  ^^- 
trate ;  and  that  he,  deponent,  took  no  part  therein  except  to  ^^p<«^« 
give  evidence  when  he  was  called  upon  by  the  counsel  of 
Pascal  Hebert ;  that  Mr.  Lawson,  the  complainant,  did  speak  to 
deponent  and  said  that  he  had  evidence  that  Pascal  Hebert  had 
sold  liquor  without  a  license  and  said  that  he  would  lay  an  in- 
formation against  him,  and  that  he,  deponent,  told  Mr.  Lawson 
that  he  had  a  perfect  right  under  the  law  to  do  so. 

From  all  the  evidence  I  am  convinced  that  these  proceedings 
against  Hebert  were  not  taken  at  the  request  of  any  division  of 
the  Sons  of  Temperance  or  any  committee  thereof.  On  the 
contrary  I  think  that  the  Rev.  Mr.  Lawson  made  the  complaint 
on  his  own  responsibility  and  without  direction  or  request  by 
anyone. 

Being  fully  of  opinion  that  the  defendant  was  convicted 
according  to  law  for  a  violation  of  the  staj^ute,  the  rule  or  order 
for  certiorari  must  be  discharged. 

Hakikgtok,  VakWabt  and  MgLeod  JJ.  agreed  with  the 
learned  Chief  Justice. 

Landbt  and  Babeeb  JJ.  took  no  part. 

Order  discharged. 
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^^'        Ex  Parte  THE  WOODSTOCK  ELECTRIC  LIGHT  COMPANY. 

April  73, 

Certiorari  —  Summon/  conviction — Liability  of  corporation  to  —  Fail- 
ure to  avxjurd  imprisonment — Effect  of — Time  o/  commission  of 
offence  —  BegiUation  of  Governor  in  Council  —  Whether  or  not 
authorized  by  Act —  "  Person  "  —  Meaning  of —  67S8  Vict,  e.  89, 


The  defendanta,  who  were  a  body  corporate,  were  summarily  convicted  under 
57-58  Yict.,  c.  39,  s.  35,  before  two  Justices  of  the  Peace  for  supplying  elec- 
tricity to  purchasers  from  the  first  day  of  August,  1897,  to  the  twenty -seventh 
day  of  October,  1897,  wj^hout  having  first  obtained  from  the  Department  of 
Inland  Revenue,  or  from  an  officer  appointed  for  the  purpose,  a  certificate  of 
registration.  The  information  was  laid  on  the  twenty-seventh  day  of  October, 
1897.    The  conviction  awarded  distress  but  not  imprisonment. 

Section  34  of  the  Act  provides  that  '*  No  action  or  prosecution  shall  be  brought 
against  any  person  for  any  fine  or  penalty  under  this  Act  unless  it  is  com- 
menced within  three  months  after  the  offence  is  committed." 

Section  35,  sub-section  2,  provides  that  ^*  The  certificate  shall  expire  on  the 
thirtieth  day  of  June  in  each  year  and  shall  be  renewable  from  year  to  year." 

Section  37,  sub-section  (c),  authorizes  the  Governor  in  Council  to  establish 
**  such  other  regulations,  not  inconsistent  with  this  Act,  as  are  necessary  for 
giving  effect  to  its  provisions,  and  for  declaring  its  true  intent  and  meaning 
in  all  cases  of  doubt." 

On  the  first  of  August,  1895,  the  following  regulation  was  established:  **For 
every  failure  to  procure  a  certificate  of  registration,  as  required  by  section 
35,  and  the  payment  of  the  fee  established  therefor,  within  thirty  days  after 
the  first  day  of  July  in  each  year,  the  contractor  shall  incur  a  penalty  not 
exceeding  one  hundred  dollars  and  not  less  than  fifty  dollars." 

A  rule  nisi  having  been  obtained  calling  upon  the  convicting  justices  and  the 
department  to  shew  cause  why  a  certiorari  should  not  issue  to  bring  up  the 
conviction  with  a  view  of  quashing  the  same,  upon  the  return  thereof  it  was 

Eeldf  (1.)  That  the  regulation  of  the  Governor  in  Council  imposing  a  penalty 
for  failing  to  take  out  a  certificate  was  authorized  by  section  87,  sub-section 
(c)  of  the  Act. 

(2.)  That  the  prosecution  was  commenced  in  time  —  there  being  no  reason- 
able ground  for  saying  that  the  offence  was  committed  on  the  first  day  of 
July,  1897,  and  not  afterwards.  A  new  offence  was  committed  each  day  that 
electricity  was  supplied  without  the  certificate  having  been  taken  out. 
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(3.)    That  the  conviction  ^a*  bad  for  not  awarding  iitipriBonment  for  want         1MB. 
of  sufficient  difitrees.  Ex  parte 

(4.)    That  a  corporation  cannot  be  convicted  summarily.    The  word  "per-  ^^^T*^ 
son"  in  the  Summary  Conviction  Act  cannot  be  held  to  include  a  corporation     jjoht  Co. 
or  body  corporate,  notwithstanding  the  Interpretation  Act,  c.  1,  s.  7,  sub-s.  22.      m^TT  r 

January  27, 1898.  A.  B.  Connelly  in  Michaelmas  Term  last, 
haying  obtained  a  rule  nisi  calling  upon  Josiah  R.  Murphy  and 
Charles  McLean,  Justices  of  the  Peace  for  the  County  of  Car- 
leton,  and  the  Department  of  luland  Revenue,  to  shew  cause 
why  a  writ  of  certiorari  should  not  issue  to  bring  up  a  conviction 
made  by  the  said  justices  against  the  applicants  under  the 
Statutes  of  Canada,  57-58  Vict.,  c.  89,  s.  85,  with  a  view  to 
quashing  the  same. 

Pugsley  Q.O.  and  JE,  H.  McAlpine  now  shewed  cause. 

A.  B.  Cannell  in  support  of  the  rule. 

The  grounds,  authorities,  etc«,  will  be  found  in  the  judgment 
of  the  learned  Chief  Justice. 

Cur.  adv.  vtUt. 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  The  defendants  were  convicted  before  Josiah  R, 
Murphy  and  Charles  McLean,  Justices  of  the  Peace  for  the 
County  of  Carleton,  for  supplying  electricity  to  the  purchasers 
thereof  from  the  first  of  August,  1897,  until  the  twenty-seventh 
of  October,  1897,  without  first  having  procured  from  the  Depart- 
ment of  Inland  Revenue,  or  from  an  officer  appointed  for  that 
purpose,  a  certificate  of  registration  as  required  by  c.  89,  s.  85, 
57  and  58  Vict.,  Statutes  of  Canada,  contrary  to  the  provisions 
of  the  Act  and  the  Order  in  Council  made  thereunder,  and  were 
adjudged  to  forfeit  and  pay  the  sum  of  fifty  dollars  penalty  and 
eight  dollars  and  fifty-five  cents  costs. 

The  information  was  laid  on  the  twentynseventh  day  of 
October,  1897,  and  the  conviction  was  made  on  the  twenty- 
eighth  day  of  October,  1897. 
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^^^  It  was  ordered  by  the  conviction  that  if  the  penalty  and  costs 

Bxparu  y/^Q^e  not  paid  forthwith  the  same  should  be  levied  by  distress 

Woodstock  ^                                                                                         •' 

electbio  and  sale  of  the  goods  and  chattels  of  The  Woodstock  Electric 

LIGHT  CO.  Light  Company. 


TuokCHJ. 


This  is  an  application  for  a  certiorari  to  bring  np  the  proceed- 
ings in  order  that  they  may  be  quashed. 

Section  85  of  chapter  89  enacts  that  "  before  supplying  elec- 
^^tricity  to  purchasers  the  contractors  shall  obtain  from  the 
^^  department,  or  from  an  ofiScer  appointed  for  the  purpose,  a 
*'  certificate  of  registration,  and  shall  pay  the  officer  issuing  such 
**  certificate  the  fees  prescribed  by  the  Governor  in  Council." 

2.  *^  Such  certificate  shall  expire  on  the  thirtieth  of  June  in 
"  each  year  and  shall  be  renewable  from  year  to  year." 

By  Order  in  Council  of  twenty-eighth  May,  1895,  the  fees  are 
prescribed.  See  Acts  of  1895,  pages  84  and  85  —  Orders  in 
Council. 

It  seems  that  for  failing  to  comply  with  section  85  a  penalty 
has  been  prescribed  by  Order  in  Council. 

Section  88  provides  how  the  penalties  shall  be  recovered. 
Section  87  gives  power  to  the  Governor  in  Council  to  establish 
rules  and  regulations.  Sub-section  (c)  says :  ^^  Such  other  regular 
*^  tions  not  inconsistent  with  this  Act  as  are  necessary  for  giving 
^'  effect  to  its  provisions  and  for  declaring  its  true  intent  and 
^^  meaning  in  all  cases  of  doubt."  On  the  first  of  August,  1895, 
the  following  regulation  was  established :  "  For  every  failure  to 
*^  procure  a  certificate  of  registration  as  required  by  section  85, 
^^  and  the  payment  of  the  fee  established  therefor  within  thirty 
^^  days  after  the  first  day  of  July  in  each  year,  the  contractor 
^^  shall  incur  a  penalty  not  exceeding  one  hundred  dollars  and 
"  not  less  than  fifty  dollars." 

I  think  it  was  quite  within  the  power  of  the  Governor  in 
Council  to  pass  this  regulation  imposing  a  penalty  for  failure  to 
procure  a  certificate  of  registration  as  required  by  section  35. 
This  regulation  is  not  inconsistent  with  the  Act,  and  the  power 
to  pass  it  is  given  by  section  87. 

I  think  also  that  the  prosecution  was  commenced  in  time. 
The  conviction  is  for  supplying  electricity  without  taking  out  a 
certificate  between  the  first  day  of  August  and  the  twenty- 
seventh  of  October,  and  the  information  was  laid  on  the  last 
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named  day.     There  can  be  no  reasonable  ground  for  saying       ^^' 
that  the  offence  was  committed  on  the  first  day  of  July  and  not  ^^^^^ 
afterwards.     It  was  committed  each  day  that  electricity  was    electric 
supplied  without  taking  out  a  certificate. 

An  important  point,  however,  has  been  argaed  as  to  the 
power  to  conyict  a  corporation  under  the  Summary  Conviction 
Act.  Provision  is  made  by  ss.  687  and  688  of  the  Criminal 
Code  whereby  proceedings  by  way  of  indictment  may  be  taken 
against  a  corporation,  but  nothing  is  said  in  any  of  the  sections 
as  to  conviction  in  a  summary  way  of  a  corporation  for  viola- 
tion of  a  statute.  A  corporation  cannot  be  sent  to  gaol  and 
cannot  enter  into  a  recognizance.  A  corporation  aggregate  may 
be  indicted  by  their  corporate  name  for  disobedience  of  an  order 
of  justices  requiring  such  corporation  to  execute  works  pursu- 
ant to  a  statute.  The  Queen  v.  Birmingham  By.  Co.  (1).  But  this 
is  very  different  from  proceeding  against  a  corporation  summar- 
ily, and  adjudging  it  to  pay  a  penalty  and  costs,  and  in  default  of 
payment  that  the  amount  may  be  levied  by  distress  and  sale  of 
its  goods  and  chattels.  An  attachment  cannot  be  granted 
against  a  corporation  for  non-payment  of  costs.  Doe  v. 
Crcarford  (2). 

In  the  Criminal  Code  under  the  head  ^^  summary  convictions '' 
and  ^^  arraigpament  of  accused,"  section  856  enacts  that  *^  if  the 
^'defendant  is  present  at  the  hearing  the  substance  of  the  in- 
*^  formation  or  complaint  shall  be  stated  to  him  and  he  shall  be 
*^  asked  if  he  has  any  cause  to  show  why  he  should  not  be  con- 
^*  victed,  or  why  an  order  should  not  be  made  against  him,  as 
^*the  case  may  be."  And  section  2  provides  that  if  the  defend- 
ant thereupon  admits  the  truth  of  the  information  or  complaint, 
and  shows  ^^  no  sufficient  cause  why  he  should  not  be  convicted, 
^^etc,  the  Justice  present  at  the  hearing  shall  convict  him  or 
^^rnake  an  order  against  him  accordingly." 

A  conviction  cannot  be  made  such  as  the  law  requires.  In 
the  present  conviction  no  imprisonment  is  awarded.  All  the 
forms  in  the  Criminal  Code  award  imprisonment  in  default  of 
sufficient  distress  to  pay  penalty  and  costs.    All  the  forms  in 


(1)  3  Q.  B.  223.  (2)  3  AIL  260. 
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^^^       schedule  1  to  the  Criminal  Code  are  made  valid  by  section  982- 
wwi^ocK  ^  ^^^^^  ^^^^  ^^^  magistrate  is  bound  to  award  imprisonment  for 

electbio    want  of  sufficient  distress. 

LIGHT  Co.  J  ]^^^Q  ijQgjj  unable  to  find  a  case  in  English  reports  where 
this  point  was  taken.  There  are  cases,  however,  where  a  coi^ 
poration  has  been  summarily  convicted.  One  such  case  is 
Bowyer  v.  The  Percy  Supper  Olub^  Limited  (1).  In  that  case 
the  respondents,  a  registered  company,  were  the  proprietors  of 
a  club.  The  appellant  applied  to  become  a  member  of  the  dab, 
and  having  paid  a  subscription  was  elected  an  honorary  member 
pending  inquiries,  and  was  then  supplied  with  beer,  wine  and 
spirits,  for  which  he  paid.  The  respondents  did  not  hold  any 
license  for  the  sale  of  intoxicating  liquors.  It  was  held  that 
the  respondents  might  be  convicted  for  selling  beer,  wine,  and 
spirits  without  a  license  and  the  case  was  remitted  to  the  mag- 
istrate. The  judgment  was  given  by  Matthew  and  Wright  JJ., 
and  was  argued  for  the  respondents  by  Poland,  Q.C.,  and 
Danckwerts,  and  for  the  appellant  by  Crump,  Q.C.,  and  E.  W. 
BuUen.  But  the  point  as  to  the  power  to  convict  summarily 
was  not  taken  by  counsel  or  referred  to  by  the  Court.  And 
that  is  what  shakes  the  strong  view  I  entertain  upon  this  ques- 
tion. Either  the  counsel  before  the  Queen's  Bench  Division 
thought  there  was  nothing  in  the  point,  or  else  their  sole  object 
without  questioning  the  magistrate's  power  under  the  Summary 
Jurisdiction  Act  was  to  obtain  a  judicial  decision  as  to  the  right 
of  clubs  to  sell  liquors  to  their  own  members  without  a  license. 
But  whatever  may  have  been  the  reason  the  point  was  not 
taken. 

The  information  against  this  club  was  laid  under  the  statute 
85  and  86  Vict.,  c.  94.  I  have  examined  this  statute  and  also 
the  Imperial  Summary  Jurisdiction  Act,  and  do  not  find  that 
they  have  any  special  provision  in  regard  to  corporations.  In 
that  respect  they  do  not  differ  from  our  own  statutes  of  a  like 
character. 

There  are  two  cases,  Oxford  Tramway  Company  v.  Sankey  and 
Badcoek  v.  Sankey^  argued  together  and  reported  January  18, 
1890  (2).    They  were  under  the  Summary  Jurisdiction  Act,  20 

(1)  [1893]  2  Q.  B.  154.  (2)  6  T.  L.  R.  161. 

Digitized  by  VjOOQIC 


lilOHT  Co. 

Took  C.J. 


XXXIV.]  NBW  BRUNSWICK   BEPORTS.  466 

and  21  Vict.,  c.  48.      These  cases  raised  a  curious  question :       ^^^' 
whether  passengers  can  enforce  against  a  tramway  company  ^^p^*^ 

^  •/  *       «/     t7ooimitock 

rules  or  by-laws  limiting  the  number  of  their  passengers.  A  eiaotbic 
person  who  had  been  a  passenger  in  one  of  the  Oxford  Tramway 
carriages,  and  who  had  been  inconvenienced  by  a  greater  num- 
ber being  carried  than  allowed  by  by-laws,  summoned  the  man- 
ager, and  the  company's  solicitor  appeared  before  the  magis- 
trate. The  objection  was  taken  that  the  company  should  have 
been  summoned,  upon  which  the  summons  was  amended,  and 
the  magistrate  allowed  the  complaint  and  fined  the  company. 
In  another  case,  that  of  Badcock,  the  conductor  was  summoned 
and  he  also  was  fined.  Both  he  and  the  company  appealed  and 
the  justices  stated  a  case.  The  Court,  composed  of  Baron 
Pollock  and  Wills  J.,  allowed  the  appeal  and  set  aside  the  con- 
viction on  the  ground  that  the  justices  had  no  power  to  amend 
the  summons  by  inserting  the  name  of  another  person.  But 
nothing  was  said  as  to  the  power  to  convict  a  company  sum- 
marily. 

In  the  Criminal  Code,  as  to  summary  convictions,  the  expres- 
sion person  is  used,  but  nowhere  is  found  ^^corporation''  or 
"body  corporate." 

The  Interpretation  Act,  c.  1,  s.  7,  sub-s.  22,  makes  provision  as 
to  this  by  enacting  that  ^^  the  expression  ^  person '  included  any 
"body  corporate  and  politic,  and  the  heirs,  executors,  adminis- 
"  trators  or  other  legal  representatives  of  such  person  to  whom 
"the  context  can  apply,  according  to  the  law  of  that  part  of 
"  Canada  to  which  the  context  extends.^' 

In  the  PJiarmiieeutical  Society  v.  The  London  and  Provincial 
Supply  Association^  Limited  (1),  the  question  was  whether 
the  word  person  in  16  and  16  Vict.,  c.  56,  includes  a  corpora- 
tion. In  delivering  judgment  the  Lord  Chancellor  (Selborne) 
said :  "  There  can  be  no  question  that  the  word  *  person'  may,  and 
"  I  should  be  disposed  myself  to  asLy  prima  facie  does,  in  a  public 
"  statute  include  a  person  in  law,  that  is,  a  corporation  as  well 
"as  a  natural  person."  Again  he  said:  "It  is  certain  that  this 
"  word  is  often  used  in  statutes  in  a  sense  in  which  it  cannot  be 
"intended  to  extend  to  a  corporation."    The  Interpretation  Act 

(1)  6  App.  Cas.  857- 
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^^^  makes  it  clear  that  the  word  "  person ''  may  mean  a  body  corpor- 

wooDBTCKJK  *^®  ^^  politic  according  to  the  law  of  that  part  of  Canada  to 

elsctbio  which  the  context  extends. 

LIGHT  CO.  There  is  a  case  in  Ontario  which,  while  it  does  not  govern, 


TnckCJ. 


is  directly  in  point.  It  is  the  opinion  of  a  single  Judge,  Mr. 
Justice  Robertson.  Re  Chapman  and  the  Corporation  of  the  City 
of  London  (1).  The  head  note  to  that  case  is  :  ^^  A  writ  of 
^^  prohibition  may  be  issued  to  a  justice  of  the  peace  to  prohibit 
^^him  from  exercising  a  jurisdiction  which  he  does  not  possess." 
The  word  ^^  person "  in  the  Revised  Statutes  of  Canada,  c.  1, 
s.  7,  sub-s.  22,  includes  any  corporation  ^^to  whom  the  context 
"  can  apply  according  to  the  law  of  that  part  of  Canada  to  which 
^^  such  context  extends,''  but  as  justices  of  the  peace  have  not 
now,  and  never  had  jurisdiction  by  the  criminal  procedure  to 
hear  charges  of  a  criminal  nature  preferred  against  corpora- 
tions, such  word  does  not  include  corporations  in  oases  where  a 
justice  of  the  peace  is  attempting  to  exercise  such  a  jurisdiction. 
A  justice  of  the  peace  cannot  compel  a  corporation  to  appear 
before  him,  nor  can  he  bind  them  over  to  appear  and  answer  to 
an  indictment,  and  he  has  no  jurisdiction  to  bind  over  the 
prosecutor  or  person  who  intends  to  present  an  indictment 
against  them. 

The  motion  in  that  case  was  before  a  single  Judge,  Mr. 
Justice  Robertson.  In  the  course  of  his  judgment  he  says:  ^^ I 
^^  am  clearly  of  opinion  that  the  justice  has  no  jurisdiction  in 
^^  this  matter ;  he  cannot  compel  the  corporations  or  either  of 
^^  them  to  appear  before  him ;  should  he  summon  them  they 
"  need  not  obey;  should  they  not  obey  he  cannot  issue  a  warrant 
^^  to  bring  them  or  either  of  them  before  him :  although  they  and 
^*  each  of  them  are  a  corporate  body,  yet  their  body  cannot  be 
^^  taken  into  custody  and  the  justice  has  no  power  to  proceed 
^^  ex  parte.  The  accused  must  be  before  the  Court  when  the 
^^  testimony  is  given,  and  the  procedure  points  out  what  is  to  be 
^^  done  when  the  accused  does  appear,  etc.  Nor  can  the  justice 
^^  commit  or  detain  in  custody  nor  can  he  bind  over  to  appear 
^^  and  answer  to  an  indictment ;  that  being  so  he  has  no  joris- 


(1)  19  0.  R.  33. 
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"diction  to  bind  over  the  prosecutor  or  person  who  intends  to       ^^^ 
"present  the  indictment."  w^iS. 

My  own  views  on  this  point  are  in  accord  with  those  ex-    elkctbio 
pressed  by  Mr.  Justice  Robertson,  and  in  the  absence  of  any 
direct  authority  to  the  contrary,  I  am  constrained  to  give  ex- 
pression to  my  own  opinion. 

The  rule  must  be  made  absolute. 

Hanmgton,  VanWabt  and  MgLbod  J  J.  agreed  with  the 
learned  Chief  Justice. 

Landby  and  Babkeb  JJ.  took  no  part. 

BiUe  discharged. 


McDOUGALL  v.  THE   CAMPBELLTON  WATER  SUPPLY  i«8> 

COMPANY.  "^"^ 

Trespass  qu.  daus.  Jreg. — Eight  of  reversioner  to  maintain  —  Evidence 
of  damage  to  reversion  or  in  denial  of  reversion's  right  —  Eight  of 
plaintiff  to  recover  in  case^  though  declaration  laid  in  trespass  — 
60  Vict.,  c.  24,  s.  96. 

A  tenant  for  years,  not  in  possession,  cannot  maintain  trespass  against  a  de- 
fendant who  enters  upon  the  land  without  objection  on  the  part  of  those 
actually  in  possession ;  nor  can  he  recover  in  case,  unless  there  is  evidence  of 
an  act  necessarily  injurious  to  the  reversion  or  in  denial  of  his  right. 

Where  the  declaration  is  in  trespass  and  the  plaintiff  on  the  trial  relies  upon 
and  directs  all  his  evidence  to  proving  injury  to  his  possession,  the  attention 
of  the  trial  Judge  not  being  in  any  way  called  to  the  fact  that  he  was  pro- 
ceeding for  injury  to  the  reversion,  he  cannot  afterwards,  upon  a  motion  to 
set  aside  a  non-suit  and  enter  a  verdict  for  himself,  claim  the  right  under 
60  Vict.,  c.  24,  s.  95,  to  have  a  verdict  entered  for  him  in  case  as  if  he  had 
declared  for  and  proved  damages  to  his  reversionary  interest. 

This  was  an  action  of  trespass  guare  elatuum  fregit  tried 
before  Van  Wart  J.  and  a  jury  at  the  last  Restigouche  Circuit. 
It  appeared  on  the  trial  that  the  plaintiff  was  a  tenant  for  years 
of  three  adjoining  lots  of  land  in  the  town  of  Campbellton, 
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*^^        which  he  had  sub-let  to  three  different  tenants,  who  at  the  time 
McDouoALL  q£  ^Jjq  alleged  trespass  were  in  possession  •  thereof.     That  the 
campbklltom  defendants,  who  were  a  company  incorporated  for  the  purpose  of 
^™      supplying  the  town  of  Campbellton  with  water,  while  the  said 
coMPAiTT.    tenants  were  so  in  possession  and  without  any  objection  on 
their  parts,  entered  upon  the  said  lots  and  dug  trenches  there 
in  which  they  laid  their  water  pipes.     Upon  these  facts  the 
learned  Judge,  having  first  taken  the  opinion  of  the  jury  as  to 
the  damages  occasioned  to  the  plaintiff,  which  they  fixed  at  the 
sum  of  twelve  dollars  for  each  lot,  non-suited  the  plaintiff^  re- 
serving to  him  leave  to  move  to  have  a  verdict  entered  for  him 
for  the  amounts  fixed  by  the  jury,  or  such  part  thereof  as  to  the 
Court  might  seem  proper. 

January  81, 1898.  Currey  Q.  C.  and  Mott  now  moved  to  set 
aside  the  non-suit  and  enter  a  verdict  for  the  plaintiff. 

The  learned  Judge  non-suited  the  plaintiff  on  the  ground  that 
the  tenants,  who  were  in  possession,  did  not  object  to  the  com- 
pany's action,  and  because  the  plaintiff,  who  was  only  a  tenant 
for  years,  and  not  in  possession,  could  not  maintain  trespass. 
(Hanington  J.  I  think  that  the  learned  Judge  was  right  If 
the  tenants  could  have  put  the  pipes  there  they  could  authorize 
the  company  to  do  so.)  They  might  move  out  at  the  end  of  a 
month.  (Hanington  J.  That  is  so ;  but  the  pipes  could  be 
removed  as  well.)  The  statute  GO  Vict,  c.  24,  s.  96,  abolishes 
the  distinction  between  trespass  and  case.  (Tuck  C.J.  Not 
exactly  that.  You  might  have  recovered  in  case  if  you  had 
tried  it  out  as  an  action  of  case,  though  the  action  was  in  form 
trespass.)  The  declaration  is  a  mere  form,  and  under  the 
statute  we  can  recover  in  case,  though  the  action  was  in  form 
trespass. 

Stockton  Q.  O.  and  McLatchey  contra.  To  maintain  an  action 
of  trespass  to  land  the  possession  of  the  plaintiff  is  necessary. 
Topham  V.  Dent  (1),  Attersoll  v.  Stevens  (2),  Cox  v.  Glue  (3). 
Here  there  was  no  possession  in  the  plaintiff.  He  even  does 
not  own  the  fee,  but  is  a  tenant  for  a  long  term  of  years  under 

(1)  6  Ring.  515.  (2)  1  Taant.  183. 

(3)  5  G.  B.  533. 
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one  Duncan.  The  declaration  alleges  as  if  the  plaintiff  were  *^^ 
the  owner  of  the  fee.  Evelyn  v.  Radduh  (1).  A  reversioner  mcdouoall 
cannot  sue  in  trespass  unless  there  is  a  permanent  injury  to  the  caxpbbllton 
reversion.  Baxter  v.  Taylor  (2),  Simpson  v.  Savage  (3).  It  J^™ 
does  not  even  appear  that  injury  may  result  to  the  reversion,  oompajty. 
and  that  should  be  shown.  Metropolitan  Association  v.  Petch 
(4).  The  action  for  injury  to  the  reversion  is  case.  1  Ch.  PI. 
(16  Am.  Ed.)  195,  197;  Bertie  v.  Beaumont  (5).  The  plain- 
tiff should  show  in  his  declaration  that  he  had  a  reversionary 
interest  at  the  time  that  the  injury  was  committed.  Hosking  v. 
Phillips  (6),  Vbwles  v.  Miller  (7),  Baseom  v.  Dempsey  (8). 
The  legal  estate  is  not  in  the  plaintiff.  He  is  a  tenant  under 
Duncan,  the  owner  of  the  fee,  and  he  could  not  sue  in  respect 
of  injury  to  the  reversion  even  if  the  declaration  were  correct. 
Vallanee  v.  Savage  (9).  There  must  be  actual  possession :  to 
maintain  trespass.  Bex  v.  Watson  (10).  The  landlord  has  no 
right  of  action  against  a  party  who  enters  premises  leased  to 
and  in  possession  of  a  tenant  and  pulls  down  the  fences. 
BUeker  v.  Colman  (11);  Clarke  Land.  &  Ten.  810.  The 
possession  of  the  tenant  is  not  for  all  purposes  that  of 
the  landlord.  Cooper  v.  Crahtree  (12).  In  this  case  placing 
water  pipes  through  the  locus  in  quo  was  for  the  benefit 
of  the  property  and  was  done  without  objection  from  the 
tenants  in  possession.  One  of  the  tenants  took  the  water.  If 
injury  was  occasioned  by  defendants  under  the  authority  of  the 
tenants  the  reversioner  cannot  recover.  Where  a  plaintiff  had 
let  his  house  ready  furnished  to  A.,  he  cannot  maintain  trespass 
against  the  Sheriff  for  seizing  goods  under  execution  at  suit 
against  A.;  the  latter  should  sue.  Ward  v.  MacauUy  (18), 
Harrison  v.  Blackburn  (14),  Mumford  v.  (hford  By.  Co.  (16). 
Woodfall,  Land.  &  Ten.  (2nd  ed.)  687,  691.    60  Vict.,  c.  24, 


(1)  Holt  543.  (8)  143  Mass.  400. 

(2)  4  B.  &  Ad.  72.  (9)  7  Bing.  606. 

(3)  1  C.  B.  N.  S.  347.  (10)  5  East.  480. 

(4)  6  C.  B.  N.  S.  604.  (11)  3  U.  C.  Q.  B.  172. 

(6)  16  East.  33.  ( 12)  10  Ch.  Div.  193  per  Fry  J.  at  196. 

(6)  3  Ex.  168.  (13)  4  T.  R.  489. 

(7)  3  Taunt.  137.  (14)  17  C.  B.  N.  S.  678. 

(16)  1  H.  A  N.  34. 
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^^^       B.  96,  has  no  application.    That  section  was  only  intended  to 

McDouoALL  protect  the  plaintiff  from  non-suit  in  cases  where  it  might  be 

CAKPBELLTosr  doubtful  whctheF  to  declare  in  trespass  or  case.     It  does  not 

suppi!t     a^^c^  ^h®  substance  of  the  case  made  out  by  the  plaintiff.    The 

coMPAmr.    pleadings  must  meet  the  facts.     60  Vict.,  c.  24,  s.  88.     The 

Tuck  C.J.    non-suit  was  right  and  should  be  sustained. 

Currey  Q.  0.  in  reply. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  In  this  case  a  non-suit  was  entered,  with  leave 
reserved  to  the  plaintiff  to  enter  a  verdict  for  him  to  the  amount 
of  twelve  dollars  for  each  of  the  three  lots,  or  such  part  as  the 
Court  may  think  right. 

This  is  an  action  for  trespass,  and  it  is  alleged  that  the  de- 
fendant company  entered  upon  these  lots  of  land,  the  property 
of  the  plaintiff,  dug  trenches  across  the  land,  and  laid  water 
pipes  therein. 

The  land  in  question  was,  in  1889,  leased  in  three  separate 
lots  by  one  George  Duncan  to  John  LeBlanc,  Casimere  Gallant, 
and  Joseph  Gallant  respectively.  Each  of  them  had  a  lease  of 
a  lot,  and  the  lots  adjoined  one  another. 

Afterwards  John  P.  Mowat  became  the  owner  and  went  into 
possession  of  these  lots,  and  the  houses  thereon,  under  the 
respective  leases,  and  in  1893  he  sold  and  assigned  all  his 
interest  in  the  land  to  the  plaintiff.  In  the  years  1898,  1894, 
and  1895,  Mowat  acted  as  agent  for  McDougall  in  collecting  the 
rents  of  the  three  properties. 

The  lots  were  sub-let  by  McDougall  to  Malcolm  McArthur, 
Christine  Perch,  and  Joseph  London,  as  monthly  tenants  by 
separate  leases.  One  Travis  went  into  possession  of  the  London 
(or  east)  lot  in  the  fall  of  1894. 

The  defendant  company  dug  trenches  across  the  lots  and  laid 
their  pipes  without  authority  from  the  plaintiff,  and  they  form 
part  of  the  system  of  the  Campbellton  Water  Supply  Company. 
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McArthur,  one  of  the  tenants,  was  at  the  time  of  the  trial       '^- 
getting  water  from  the  pipes.     He  applied  to  the  defendants  for  mcdouoall 
the  water.     The  tenants  did  not  give  permission  to  lay  the  campbbllton 
pipes,  but  made  no  objection  when  they  were  being  laid.  supply 

From  the  evidence  it  is  clear  that  McArthur  and  Perch,  and  compaky. 
either  London  or  Travis,  were  in  possession  of  the  land  as  ten-  to^oj. 
ants  at  the  time  the  alleged  trespass  was  committed.  The 
plaintiff  was  not  in  the  actual  possession.  So  far  as  it  appears 
the  fee  was  in  George  Duncan.  It  is  contended  (and  this  is 
one  of  the  grounds  of  the  motion  for  a  non-suit)  that  the  plain- 
tiff must  have  had  actual  or  constructive  possession,  and  that 
the  actual  possession  was  in  the  tenants. 

Where  the  action  is  trespass  pure  and  simple,  and  not  case,  I 
think  that  this  contention  is  sound.  In  order  to  maintain  this  • 
action  the  plaintiff  ought  to  have  possession,  actual  or  construc- 
tive. Persons  who  have  merely  the  right  to  enter  upon  the 
locus  in  qtu)  for  the  purpose  of  doing  certain  acts  cannot  main- 
tain trespass.  Ownership  of  the  soil  or  exclusive  possession 
without  property  in  the  soil  is  sufficient  to  maintain  trespass. 
Here  the  plaintiff  has  neither  property  in  the  soil  nor  exclusive 
possession.  He  is  the  lessee  under  Duncan,  the  owner  of  the 
soiU  and  has  sub-let  the  property,  which  was  out  of  his  pos- 
session when  the  alleged  trespass  was  committed,  and  he  has 
never  since  been  in  possession. 

I  jcannot  find  from  the  evidence  that  the  plaintiff  was  ever  in 
possession  of  the  property,  and  the  record  does  not  show  that 
his  documentary  title  is  complete. 

There  is  no  doubt  that  McArthur  and  Perch  were  in  occupa- 
tion, and  I  think  London,  at  the  time  of  the  alleged  trespass. 
London  was  there  in  1894,  when  the  water  works  were  con- 
structed, and  since  that  time  there  has  been  only  one  change, 
when  Travis  became  possessed  of  the  London  lot.  All  the 
right  which  the  plaintiff  has  is  as  lessee  under  Duncan. 

I  cannot  (for  the  reasons  already  given)  think,  as  it  has  been 
argued,  that  the  tenants'  possession  here  is  that  of  their  im- 
mediate landlord.  When  the  trespass  was  committed  either 
London  or  Travis  was  in  occupation  of  the  lot  to  the  eastward. 
It  i&  not  clear  from  the  evidence  which  of  them. 


Digitized  by 


Google 


472 


NEW  BRUNSWICK  REPORTS. 


[vol. 


1898. 


Water 

Supply 

Compact. 

Tuck  C.  J. 


I  agree  that  if  the  plaintiff  has  a  right  of  action  not  in  tres- 
McDouGAix  pj^gg  |j^|.  jjj  some  other  form,  any  permission  by  the  tenants  to 
CAMPBBLLTON  dig  trenches  and  lay  the  pipes  cannot  take  away  that  right. 

A  tenant  for  years  not  in  actual  occupation  of  the  land 
cannot  be  said  to  be  in  possession  simply  because  he  receiyes 
the  rents  and  profits.  He  might  be  able  to  maintain  some  kind 
of  action  for  injury  to  his  reversion,  but  not  the  ordinary  action 
of  trespass. 

Suppose  one  of  the  tenants  had  dug  the  trenches  and  laid  the 
pipes,  could  the  landlord  have  maintained  an  action  of  trespass 
against  him  ?  I  think,  certainly  not.  As  regards  the  action  of 
trespass  I  think  that  the  defendants  having  gone  on  the  land 
without  objection  on  the  part  of  the  sub-tenants,  are  in  the  same 
position  as  if  they  themselves  were  sub-tenants. 

In  Clarke's  Landlord  and  Tenant,  at  page  810,  it  is  said, 
^^  When  premises  have  been  leased  and  the  tenant  is  in  posses- 
^^  sion  the  landlord  has  no  right  of  action  against  a  party  for 
^^  breaking  and  entering  the  premises  and  pulling  down  the 
^^  fences  around  the  field  of  which  the  tenant  was  in  possession 
'*  when  such  breaking  and  entering  was  all  one  act."  Bleeker  v. 
Colman  (1). 

A  smoky  or  noisy  nuisance  may  be  an  actionable  nuisance  to 
the  tenant  in  possession,  but  not  to  the  reversioner.  Simpson 
V.  Savage  (2),  Mumford  v.  Oxford  Railway  Company  (^3). 

Creamer  v.  Mogan  (4)  was  an  action  on  the  case.  I  can  find 
no  authority  to  the  effect  that  trespass  will  lie  in  a  case  like  the 
one  under  consideration. 

But  the  plaintiff  contends  that  he  can  recover  in  this  action 
for  injury  to  his  reversion,  because  there  is  no  distinction  now 
between  trespass  and  trespass  on  the  case,  and  he  cites  60  Vict., 
c.  24,  s.  95,  which  enacts  ^^  that  in  all  actions  of  trespass  and 
^^  trespass  on  the  case,  the  declaration  shall  be  equally  good  and 
^^  valid  to  all  intents  and  purposes,  whether  the  same  be  in  form 
"  of  declaration  in  trespass  or  trespass  on  the  case." 


(1)  3  U.  C.  Q.  B.  172. 

(2)  1 C.  B.  N.  S.  347. 


(3)  1  H.  &  N.  U. 

(4)  2  Thorn.  237. 
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It  seems  to  me  there  are  several  answers  to  this  contention.        ^^^ 
In  the  first  place  no  such  point  was  urged  by  the  plaintiff's  mcdouoall 
counsel  at  the  trial.     There  he  relied  upon  his  right  to  bring  campbellton 
this  action  as  tenant  in  possession.    Nothing  was  said  about     ^^plt 
reversionary  right  or  trespass  on  the  case.    It  was  the  old  form    compajty. 
of  trespass  to  his  possession  upon  which  the  plaintiff  relied,  and     xookaj. 
the  attention  of  the  Court  was  not  called  to  c.  24,  s.  95,  and  the 
counsel  at  no  time  said  that  he  could  recover  in  this  form  of 
declaration  the  same  as  if  he  had  declared  in  case.    It  was 
evidently  not  present  to  his   mind.     His  evidence  was  not 
directed  to  injury  to  his  reversionary  interest ;  his  sole  conten- 
tion was  that  he  could  recover  in  trespass  the  same  as  if  he  were 
in  possession.    I  doubt  very  much  if  he  can  before  this  Court 
take  a  course  entirely  different  from  that  which  he  took  at  the 
trial. 

In  Dearborn  v.  Wellman  it  is  held  that  ^^  if  an  action  for  tort 
*'for  breaking  and  entering  the  plaintiff's  close,  the  plaintiff 
"does  not  assert  or  prove  any  injury  to  the  reversion  of  the 
"  premises,  but  relies  only  upon  his  possession  at  the  time  of  the 
^^  trespass  sued  for,  and  the  Judge  who  tried  the  case  without  a 
"jury,  finds  as  a  matter  of  fact  that  he  was  not  in  possession,  a 
"  ruling  as  a  matter  of  law  that  he  cannot  maintain  the  action 
"is  right.''  . 

I  incline  to  think  also  that,  call  it  by  what  name  you  please, 
whether  trespass  or  trespass  on  the  case,  notwithstanding  c.  24, 
8.  95,  the  declaration  must  state  something  which  shows  that 
the  act  complained  of  is  an  injury  to  the  reversion.  The  decla- 
ration ought  to  state  the  facts,  otherwise  the  defendant  cannot 
know  what  he  has  to  meet. 

But  suppose  that  the  plaintiff  is  entitled  to  recover  in  this 
form  of  action,  and  that  the  cause  had  been  tried  as  if  brought 
in  case  for  an  injury  to  the  reversion,  I  think  there  is  no 
evidence  of  permanent  injury,  and  that  on  that  ground  the 
non-suit  is  right. 

In  Clarke's  Landlord  and  Tenant,  at  page  810,  the  law  is  thus 
stated:  "  A  reversioner  cannot  sue  for  anything  as  an  injury  to 
"his  reversion  unless  it  permanently  injures  his  estate  or  oper- 
"ates  in  denial  of  his  right."      For  this  text  the  author  cites 
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^^'       Hopwood  V.  Schofield  (1),  Baxter  v.  Taylor  (2),  Mumford  v. 

McDouGALL  Qj^e>r(J  ^y.  (7o.  (8),  Simpson  v.  ^Savogre  (4),  and  MetropoUUxh 

caxpbellton  Association  v.  Peteh  (5).    Several  instances  of  permanent  injury 

Supply     *^®  given.     The  reversioner  may  sue  a  third  party  when  the 

COMPANY,    injury  is  of  such  a  permanent  character  as  to  be  necessarily 

Tack  c. J.    injurious  to  the  reversioner.    There  is  no  evidence  that  such  is 

the  case  here. 

The  lessor  of  a  mill  cannot  maintain  an  action  for  the  diver- 
sion of  the  water  during  the  continuance,  of  the  lease ;  nor  can 
he  maintain  trespass  for  an  entry  upon  the  land  while  in  the 
occupation  of  the  tenant ;  nor  enter  upon  the  land  and  remove 
a  fence  therefrom  against  the  consent  of  the  tenant.  See  Clarke 
p.  812. 

In  Baxter  v.  Tat/lor  (6)  Park  J.  says :  "  I  ana  clearly  of  opinion 
"that  there  was  no  injury  to  the  plaintiff's  reversionary  in- 
"terest,  and  to  entitle  him  to  maintain  this  action  it  was 
"  necessary  for  him  to  allege  and  prove  that  the  act  complained 
"  of  was  injurious  to  his  reversionary  interest,  or  that  it  should 
*^  be  of  such  a  permanent  nature  as  to  be  necessarily  injurious. 
"  A  simple  trespass,  even  accompanied  with  a  claim  of  right,  is 
"  not  necessarily  injurious  to  the  reversionary  estate,  and  what 
"  Lord  Tenterden  said  in  Toung  v.  Spencer  must  be  considered 
"  in  reference  to  the  subject  matter  then  under  coiiisideration, 
"  an  action  on  the  case  in  the  nature  of  waste  by  a  reversioner 
"  against  his  tenant." 

To  avoid  prolixity,  I  omit  stating  for  what  injury  Cooper  v. 
Crabtree  (7)  was  brought,  but  it  was  there  held  "  that  the  poles 
"  and  hoarding  were  not  a  structure  of  such  a  permanent  char- 
"  acter  as  necessarily  to  injure  the  reversion,  and  that  in  the 
"  absence  of  any  positive  evidence  of  injury  to  the  reversion, 
"  the  plaintiff  being  only  a  reversioner  could  not  maintain  the 
"action." 

I  am  of  opinion  that  there  is  certainly  no  positive  evidence  of 
injury  to  the  reversion  in  the  case  before  us. 


(1)  2  Moo.  &  Rob.  34.  (4)  1  C.  B.  N.  S.  347. 

(2)  4  B.  &  Ad.  72.  (5)  5  C.  B.  N.  S.  504. 

(3)  1  H.  &  N.  34.  (6)  4  B.  &  Ad.  76. 

(7)  19  Ch.  Div.  193. 
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It  is  not  necessary  to  refer  to  all  the  cases  which  have  been       '^^ 

cited.  MCDOUOALL 

I  think  for  the  reasons  given  that  the   non-suit  must  be  oaxfbvlltov 
allowed  to  stand,  and  this  motion  refused. 


Wateb 

Supply 

oompajty. 


The  rest  of  the  Court  concurred.  xn^taj. 

Motion  refused. 


WOODSTOCK   WOOLLEN    MILLS    COMPANY,    LIMITED,     - 

V.    MOORE    BT   AL. 

Highway  —  Dedication  —  User  — Plan  attached  to  deed  but  not  re/erred 
to  therein  —  Estoppel  —  Evidence. 

In  an  action  for  obBtrnctiDg  a  highway  there  was  conflicting  evidence  as  to  ite 
location  and  user  by  the  public.  Part  of  the  defendants'  title  were  a  lease 
and  an  assignment  thereof,  both  of  which  had  a  plan  attached  exhibiting  the 
highway  as  located  where  the  plaintifib  claimed  it  to  be.  Neither  the  lease 
nor  the  assignment  made  any  reference  to  the  plans.  The  defendants' 
evidence  showed  the  highway  as  actually  used  in  a  location  differing  from 
that  shown  by  the  plans.  The  jury  found  in  favour  of  the  defendants,  both  as 
to  location  and  user.  The  learned  Judge  who  tried  the  cause  held,  that  as 
the  deeds  and  plans  must  be  read  together,  the  defendants  were  estopped 
from  disputing  the  location  of  the  highway,  and,  disregarding  the  findings  of 
the  jury  as  to  its  location  and  user,  ordered  a  verdict  to  be  entered  for  the 
plainti£b. 

Eeldf  that  the  verdict  was  properly  so  entered. 

Action  of  trespass  quare  claueum  /regit  and  for  obstructing  a 
highway  tried  before  VanWabt  J.  and  a  jury  at  the  Carleton 
Circuit  in  October  last.    Verdict  for  the  plaintiffs  for  150.00. 

The  declaration  contained  two  counts,  one  for  trespass  upon 
the  lands  of  the  plaintiffs,  upon  which  the  defendants  had  a 
verdict,  and  the  other  for  obstructing  a  highway.  There  was 
much  conflicting  evidence  as  to  the  location  of  the  highway  in 
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^»^        questioD,  the  plaintiffs  contending  that  it  ran  along  the  line 

^woo^ra^  which  divided  the  property  of  the  plaintiffs  from  that  of  the 

Mills  Co.    defendants  and  which  was  known  as  the  ^^  English  line ; "  the 

M<wBB      defendants  on  the  other  hand  alleging  that  if  there  were  any 

et  ai.       highway  over  their  lands  at  all  it  ran  directly  from  King  Street 

to  the  Meduxnakik  River  and  thence  along  the  bank  of  that 

river  to  the  River  St.  John.     There  were  in  evidence  two  plans 

attached  to  a  lease  and  an  assignment  thereof  (under  which 

assignment  the  defendants  held  the  locus  in  quo)  which  plans 

supported  the  contention  of  the  plaintiffs.    The  jury,  however, 

found  that  the  location  of  the  highway  was  as  contended  for  by 

the  defendants  and  they  negatived  any  user  by  the  public  of  the 

road  as  described  in  the  plans.     The  learned  Judge,  who  tried 

the  cause,  although  neither  the  lease  nor  the  assignment  made 

any  reference  to  the  plans  attached,  held,  that  they  must  be 

read  together,  and  that  the  defendants  were  therefore  estopped 

from  setting  up  the  highway  as  being  located  otherwise  than  as 

exhibited  by  the  plans,  and,  disregarding  the  findings  of  the 

jury  both   as  to  location  and  user,  ordered    a  verdict  to  be 

entered  for  the  plaintiffs  on  the  second  count  of  the  declaration. 

February  2  and  8,  1898.  Gregory  Q.O.  and  F.  B.  CarveU 
now  moved  according  to  leave  reserved  at  the  trial  to  enter  a 
verdict  for  the  defendants,  or,  failing  that,  for  a  new  trial. 
There  was  not  sufficient  evidence  to  show  that  the  place  ob- 
structed by  the  defendants  was  a  public  road.  No  right  in  the 
public  can  be  created  by  a  contract  between  individuals  not 
followed  by  some  action  in  which  the  public  participate.  In 
addition  to  dedication  there  must  be  shown  an  acceptance  on 
the  part  of  the  public,  of  which  acceptance  user  is  evidence: 
Bermondsey  Vestry  v.  Brown  (1),  Bughy  Charity  v.  Merryweather 
(2),  WirUerbottom  v.  Lord  Derby  (8),  Hemphill  v.  City  of  Boston 
(4),  Poole  V.  Buskinson  (6),  Attorney  General  v.  Old  Colony  and 
Newport  Railway  Company  (6).  The  learned  Judge  was  in 
error  as  to  the  lease  and  the  assignment  and  the  plans  attached: 


(1)  35  Beav.  226.  (4)  8  Cush.  (62  Mass.)  195. 

(2)  11  East.  376,  n.  (5)  11  M.  &  W.  827. 

(3)  L.  R.  2  Ex.  316.  (6)  12  AUen  404. 
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Wy9e   V.   Leahy    (1),    In  re   Otwa%f%   Estate  (2),   Barlow  v.       ^«^ 


Rh>de%   (8),    5«m(f^<j   v.   Ward  (4),  iyZ«   v.  BichardM   (5),  ^^^^ 

Elphinstone  on  Deeds,  161, 162.  mills  go. 

Stocktm  Q.C.  and   Connell  Q.C.  contra,  cited  the  following  ^^^ 

authorities :   Reg.  v.  InhabitanU  of  East  Mark  (6),  Spedding  v.  x^^^^j. 

Fitzpatrick   (7),    -Fore   v.   C/nfow   iSw^^ar    Refinery    (8),    -Fam«-  

trortA  V.  Taylor  (9),  Rodgers  v.  Parker  (10),  ilfann  v.  Brodie 
(11),  2  Devlin  on  Deeds,  section  1020. 


Gregory  Q.C.  in  reply. 


Cttr.  arfr.  tFl*Z^ 


The  judgment  of  the  Court  (Tuck  C.J.,  Hanikqton, 
Landby  and  VanWabt  J  J.)  was  now  delivered  by 

Tuck  C.J.  In  this  cause  the  defendants  move  to  have  the 
verdict  entered  for  them,  on  the  findings  of  the  facts  by  the 
jury ;  and  failing  that,  then  for  a  new  trial. 

In  the  declaration  two  causes  of  action  are  alleged.  First 
that  the  defendants  have  committed  trespass  on  lands  owned 
and  occupied  by  the  plaintiffs ;  and  next  that  the  defendants 
have  encumbered  or  obstructed  a  public  highway,  which  adjoins 
the  plaintiffs'  property,  and  have  prevented  them  having  access 
to  the  road  as  they  otherwise  might  and  should  have  had. 

The  land,  which  is  mentioned  and  described  in  the  declara- 
tion as  belonging  to  the  plaintiffs,  is  situate  on  the  southern 
side  of  King  Street  in  the  Town  of  Woodstock.  A  portion  of 
the  premises  is  that  upon  which  the  brick  building  stands. 
About  sixty  years  ago,  the  whole  of  that  block,  including  both 
this  land  and  the  land  occupied  by  the  defendants,  was  owned 
by  one  Richard  Smith.  Richard  Smith  conveyed  a  portion  of 
this  land,  extending  from  the  westerly  corner  of  the  woollen 
mill  building  to  the  River  St.  John,  to  one  Richard  English ; 


(1)  Ir.  R.  0  C.  L.  384. 

(2)  13  Ir.  Ch.  233. 

(3)  1  C.  &  M.  439. 

(4)  10  C.  B.  N.  S.  400. 

(5)  1  E.  &  I.  App.  222. 


(11)  10  App.  Cas.  378. 


(6)  12  Eng.  Rul.  Gas.  505. 

(7)  38  Ch.  Div.  410. 
(0)  109  Mass.  292. 

(8)  9  Gray  162. 
(10)  9  Gray  445. 
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^^-        and    the   southwesterly  portion  of  the  land,  so  conveyed  to 

^^^r  I^ichard  English  at  that  time,  is  now  the  land  or  line  which 

Mills  co.    divides  the  Richard  English  land  from  the  mill  privilege. 

MooRB  Right  southwesterly  of  this  dividing  line  was  at  that  time  a 

etai.       public  street,  leading  from  King  Street  down  and  along  the  line 

Tuokc.j.    which  the  plaintiflFs  say  is  the  dividing  line.    Previous  to  that 

time  there  was  no  King  Street  as  at  present  travelled  upon ; 

and  the  plaintiffs'  contention  is  that  this  was  the  only  road  then, 

and  that  the  public  were  compelled  to  and  did  travel  over  this 

road  mentioned  in  the  declaration ;  and  that  is  the  road  which 

the  plaintiffs  say  the  defendants  have  obstructed. 

Whether  the  plaintiffs'  contention  in  this  particular  is  right 
or  not  is  the  main  question  in  this  action. 

Sometime  after  1829,  by  divers  conveyances,  the  land  on  the 
northeasterly  side  of  the  Richard  English  line  came  into  the 
possession  of  the  plaintiff  corporation,  and  the  land  south  of 
that  became  vested  in  the  late  Charles  Connell,  under  whom  the 
defendants  now  claim. 

The  plaintiffs  allege  that  the  defendants,  from  February  till 
May,  1897,  wrongfully  obstructed  that  road  by  piling  logs  along 
that  line  on  the  side  of  the  road  called  Mill  Street,  which  line 
adjoins  the  property  of  the  plaintiff,  blocking  up  all  the 
entrances  there  and  making  a  complete  barrier  from  the  lower 
end  of  the  Kelly  lot,  as  far  up  as  the  plaintiffs'  line  ;  that  they 
encumbered  the  road  on  both  sides  and  rolled  and  piled  some  of 
their  logs  on  the  plaintiffs'  land ;  and  that  is  where  the  plain- 
tiffs, in  the  first  count  of  their  declaration,  say  a  trespass  was 
committed. 

The  defendants  plead  not  guilty  and  that  the  land  was  not 
the  plaintiffs. 

A  large  number  of  witnesses  were  called,  and  a  great  deal  of 
conflicting  evidence  was  given  as  to  the  position  of  the  roadway 
on  what  is  called  Mill  Street  and  its  use  by  the  public. 

As  to  the  principal  question  of  fact,  the  plaintiff's  evidence 
went  to  show,  and  that  was  their  contention,  that  the  roadway 
on  Mill  Street  went  right  up  or  is  contiguous  to  what  on  the 
plan  produced  is  marked  "English  line."  On  this  point  the 
defendants'  evidence  is  to  the  effect  that  this  roadway  is,  and 
always  has  been,  on  the  north  or  mill  property  side  of  the  street. 
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Fred.  Moore,  one  of  the  defendants,  in  giving  testimony,  says       ^^^ 
that  they  acted  on  the  theory  that  there  was  no  roadway  there  ^"^mtock 
at  all ;  that  they  owned  the  whole  of  what  is  called  Mill  Street    uillb  co. 
Tip  to  the  English  line,  and  had  a  right  to  pile  their  logs  where      m^bb 
they  pleased.  etai. 

The  learned  Judge  left  a  large  number  of  questions  to  the    Tookaj. 
jary,  including  some  proposed  by   Mr.  Gregory,  defendants' 
counsel. 

Charles  F.  K.  Dibblee  was  called  by  the  plaintiffs.  He  had 
made  a  survey  of  the  property  and  prepared  a  plan,  which  he 
produced. 

Abraham  6.  B.  Stone  was  called  by  the  defendants,  and  he 
produced  a  plan  which  he  had  prepared. 

In  answering  the  questions  the  jury  say  that  the  true  division 
Una  between  the  property  owned  by  the  plaintiff  and  the  lands 
under  lease  to  the  defendants  (referred  to  as  the  English  line) 
is  indicated  on  the  plan  prepared  by  Stone.  2.  That  the  plain- 
tiffs placed  no  obstruction  on  the  defendants'  line.  3.  That 
there  was  no  public  street  or  way  leading  from  King  Street  in  a 
southeasterly  direction  towards  the  River  St.  John  along  and 
past  the  lands  and  buildings  of  the  plaintiffs,  that  is  along  and 
beside  the  English  line.  5, 6  and  7.  No  public  way  was  located 
on  the  eighth  of  October,  1877,  or  at  any  other  date;  and  no 
public  way  was  ever  located.  8.  That  the  owners  of  the  fee  of 
the  lands  under  lease  to  defendants,  during  the  time  the  property 
was  under  lease,  previous  to  the  lease  to  Craig  and  others,  had 
knowledge  and  notice  of  the  way  or  thoroughfare  over  said 
premises,  and  they  intended  when  they  made  the  lease  to  Craig 
and  others  to  recognize  such  use  and  concur  therein,  and  con- 
firm the  right  of  the  public  to  the  use  of  the  same.  9.  That  the 
owners  in  fee  intended  by  the  plan  inserted  in  the  said  lease  to 
Craig  and  others  to  define  and  fix  the  location  of  said  way  as 
therein  indicated.  10.  That  the  covenant  in  the  lease  to  Craig 
and  others,  by  the  lessees  to  keep  open  and  unobstructed  the 
public  street  or  way  did  not  have  reference  to  the  public  way 
as  indicated  in  and  located  on  the  plan  in  the  lease.  11.  That 
the  defendants  did  place,  or  cause  to  be  placed,  obstructions  on 
the  lands  to  the  south  of  and  within  ten  feet  of  the  English 
line  in  rear  of  plaintiffs'  property  as  alleged.    12.  That  the 
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18P8'       plaintiffs  did  not  thereby  sustain  special  damage.     18.  That  the 

^w^^r  Pla-intiffs  sustained  damages,  assessed  at  $60.00.     18J.  If  the 

Mills  €k>.    public  way  was  located  along,  beside,  and  past  the  English  line, 

M<K)BB      ^^^  plaintiffs  by  the  obstructions  sustained  special  injury  and 

etcu.       damage.    14.  That  George  H.  Connell,  in  1874,  stated  at  the 

Tnek  c. J.    time  and  under  the  circumstances  detailed  by  Mr.  Leighton 

^^that  there  was  a  public  road  right  along  the  English  line." 

15.  That  George  H.  Connell  was  one  of  the  owners  of  the  fee, 

in  and  during  all  the  year  1874,  of  the  lands  now  under  lease  to 

the  defendants,  and  was  the  agent  of  the  other  owners. 

To  the  questions  submitted  by  Mr.  Gregory  the  jury  an- 
swered :  1.  That  there  was  a  way  leading  from  King  Street,  past 
the  mill  to  the  river,  in  use  at  the  time  of  the  lease  to  Jeremiah 
Craig  and  others,  eighth  of  October,  1877;  and  that  it  was 
located  where  it  is  now.  2.  That  the  owners  of  the  fee  of  the 
lands  now  under  lease  to  the  defendant,  C.  Miles  Moore,  dedi- 
cated a  way  ten  feet  wide,  about  where  it  is  now,  over  the  same 
from  King  Street  past  the  mill  to  the  river,  to  the  public  use. 
8.  That  the  owners  of  the  fee  when  they  made  the  lease  to 
Craig  and  others  meant  to  recognize,  concur  in,  and  confirm  the 
right  of  the  public  to  use  a  way  over  the  demised  premises,  past 
the  plaintiffs'  property,  in  accordance  with  the  plan  in  the  lease. 
4.  That  there  was  no  concurrence  of  the  owners  of  the  fee  and 
the  lessees  in  dedicating  any  way  to  the  public. 

The  answer  of  the  jury  to  the  seventh  question,  wherein  they 
say  that  there  was  no  public  way  at  all,  is,  it  seems  to  me, 
strikingly  inconsistent  with  their  answers  to  other  questions 
put  by  the  learned  Judge,  and  also  to  those  submitted  by 
Mr.  Gregory.  I  am  wholly  unable  to  reconcile  the  answers, 
one  with  the  other. 

The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
defendants  on  the  first  count  of  the  declaration,  and  a  verdict 
for  the  plaintiffs  on  the  plea  of  not  guilty  to  the  second  count, 
and  on  the  third,  fourth  and  fifth  pleas. 

If  the  learned  Judge  had  directed  a  verdict  in  accordance 
with  the  findings  of  the  jury  it  ought  to  have  been  entered  gen- 
erally for  the  defendants. 

But  the  learned  Judge  declined  to  be  bound  by  the  jury's 
answers,  and  gave  the  following  reasons :    ^^  My  mind  on  one 
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''  branch  of  the  case  is  not  free  from  doubt;  but  I  must  direct       ^^' 
"  according  to  my  impressions  of  the  law.     I  think  the  plan  in  ^omtock 

o  *f         r  r  Woollen 

*'^  the  lease  should  be  construed  with  the  description  of  the  prop-    mills  go. 
"  erty  in  words,  and  the  two  taken  together.  ,  It  is,  to  my  mind,      ^^^^^ 
'^  quite  evident  that  the  intention  was  to  dedicate  a  right  of       etai. 
**  way  along  and  beside  the  English  line.     The  jury  have  found     Tack  c. j. 
"  that  the  covenant  in  the  lease  is  referable  to  some  other  way 
"  than  that  mentioned  in  the  plan.     Taking  the  answer  of  the 
"jury  to  question  seven,  that  on  the  eighth  of  October,  1877, 
"  when  the  lease  to  Craig  was  given  there  was  no  public  way,  I 
'^  think  that  the  covenant  in  this  lease  is  referable  to  the  road- 
"  way  refen-ed  to  in  the  plan.     The  whole  document  must  be 
"  construed  together.     I  think  on  that  ground  that  the  lessees 
"would  be  estopped  from  saying  it  was  not  where    it  was 
"  located  on  the  plan.    That  is  my  present  opinion.     I  am  not 
"altogether  free  from  doubt  on  the  matter.     With  that  view  of 
"  the  law  and  with  the  answers  of  the  jury  to  the  questions,  I 
"think  it  will  be  my  duty  to  enter  a  verdict  for  the  plaintiffs 
"  on  the  second  count  and  assess  the  damages  at  $50.00,  reserv- 
"ing  leave  to  the  defendants  to  enter  a  verdict  for  them,  or  for 
"  the  Court  to  do  as  they  think  proper  under  the  answers  and 
"under  the  law.'' 

If  the  learned  Judge  was  wrong  in  his  construction  of  the 
effect  of  the  plan  incorporated  in  the  lease  with  the  words  of 
description  therein,  then  either  a  verdict  should  be  entered  for 
the  defendants  or  there  should  be  a  new  trial. 

The  lease  from  Ann  Council,  the  widow,  and  George  H.  Council 
and  others,  the  devisees  of  the  late  Charles  Connell,  deceased, 
to  Jeremiah  Craig  and  others,  is  dated  the  eighth  of  October, 
1877.  In  that  lease  the  land  demised  is  described  as  "  all  that 
"piece  of  land  and  privilege  on  the  south  side  of  King  Street  in 
"the  Town  of  Woodstock,  and  bounded  as  follows :  Commenc- 
"ing  on  the  southern  line  of  land,  formerly  purchased  by  the 
"late  Richard  English  from  the  late  Richard  Smith,  at  a  point 
"twelve  (12)  feet  easterly  from  the  eastern  side  of  a  building 
"standing  on  the  south  side  of  Mill  Street,  owned  by  the  heirs 
"  of  the  late  Charles  Connell  and  at  present  occupied  by  Charles 
"  Miller,  thence  easterly  along  the  said  Richard  English's  south- 
"em  line  to  the  mouth  of  the  Meduxnakik  creek  or  stream  at 
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"the  River  St.  John,  thence  into  or  near  the  centre  of  said 
"  creek  or  stream,  as  far  as  said  heirs  of  late  Charles  Connell 
"may  own  them,  thence  westerly  up  said  creek  or  stream, 
"  crossing  a  ledge  of  rocks  in  or  near  the  centre  of  said  creek  or 
"  stream,  to  a  point  in  or  near  the  centre  of  said  creek  or  stream 
"  opposite  a  point  twelve  feet  from  the  southeastern  comer  of 
"  the  above  mentioned  building  owned  by  the  heirs  of  the  late 
"  Charles  Connell  and  at  present  occupied  by  Charles  Miller, 
"  on  the  eastern  side  thereof,  thence  northerly  and  parallel  with 
"the  eastern  side  of  said  building  to  the  place  of  beginning: 
"  being  all  the  right  the  heirs  of  the  said  Charles  Connell  have 
"  to  the  mill  privilege  and  grounds  belonging  to  the  same,  com- 
"  prised  within  the  aforesaid  bounds,  with  all  the  right  and 
"  privilege  which  the  said  heirs  of  the  said  Charles  Connell  now 
"  have  to  hang  a  boom  for  the  safety  of  logs  and  timber  any- 
"  where  between  the  centre  of  the  said  creek  or  stream,  and  the 
"northern  shore  thereof,  up  as  far  as  the  lower  side  of  the 
"  present  Meduxnakik  bridge,  and  for  the  convenience  of  pass- 
"  ing  up  and  down  on  any  land  owned  by  the  heirs  of  the  said 
"Charles  Connell.  This  indenture  being  intended  to  demise 
"  and  lease  to  the  said  Jeremiah  Craig  and  others,  all  the  right, 
"  title  and  interest  which  the  heirs  of  the  late  Charles  Connell 
"aforesaid  have  within  the  bounds  of  the  above  described 
"  lands,  premises,  privileges  and  booms.'' 

Then  there  follows,  and  is  inserted  in  the  lease,  a  plan  similar 
to  that  which  I  have  sketched  below : 


Mr/  Af  G 


S  r  fil  £  £    T 
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^*^lat 


^^ 


^/. 


Digitized  by  >^JVJ\^ 


XXXIV.]  NBW  BEUNSWICK  BKP0ET8.  488 

Then   follows  the  habendum  clause  "  to  have  and  to  hold,        ^^' 
«  etc.,  for  the  term  of  fifteen  years."  Woodstock 

*'  WooLLxar 

Then  there  is  a  covenant  by  the  lessees,  their  executors,  ad-    mills  oo. 
ministratoTS  and  assigns,  to  pay  the  rent  reserved ;  and  further,      m<m>bb 
**that  the  road  or  street,  now  open  between  the  rear  of  the       etcu. 
'^land,  deeded  to  the  late  Richard  English,  and  the  bank  of  the    xookaj. 
*'  Meduxnakik  to  the  River  St.  John  and  Meduxnakik  Creek, 
"  will  be  kept  open  to  the  use  of  the  public,  ten  feet  wide." 

On  the  seventh  of  June,  1898,  a  renewal  of  the  above  lease 
was  made  to  Albert  H.  Sawyer,  assignee  of  the  original  lease  to 
Craig,  and  on  the  eighteenth  of  November,  1896,  Albert  H. 
Sawyer  assigned  this  lease  to  C.  Miles  Moore,  one  of  the  de- 
fendants. A  plan,  like  that  in  the  first  lease,  is  inserted  in  the 
one  to  Sawyer,  and  in  his  assignment  to  Moore,  but  there  is  no 
mention  in  either  of  the  covenants  to  keep  open  the  road. 

There  is  not  a  word  in  the  lease  which  relates  to  the  plan  or 
diagram,  which  is  incorporated  in  the  lease  in  the  manner  above 
described. 

The  defendants'  contention  is  that  the  diagram  ought  not  in 
any  way  to  affect  or  control  the  words  in  the  lease ;  Van  Wart  J. 
thought  that  it  did.  If  we  are  to  be  guided  as  to  where  the 
road  is  by  the  diagram,  then  it  is  located  beside  and  past  the 
English  line.  If,  on  the  contrary,  we  are  to  go  by  the  findings 
of  the  jury,  then  if  there  is  a  highway  at  all  it  passes  by  the 
mill. 

But  the  defendants  argue  further,  that  even  if  the  lease  to 
Craig  and  the  diagram  make  the  road  pass  by  the  English  line, 
that  of  itself  does  not  make  it  a  highway;  that  while  by 
the  owner  of  the  fee  there  might  be  a  dedication,  yet  some- 
thing more  is  required,  namely,  user  by  the  public,  to  make 
it  a  highway.  Supposing  this  to  be  a  correct  statement  of 
the  law,  still,  I  think,  when  once  it  is  admitted  that  Judge 
Van  Wart's  construction  as  to  the  diagram  is  correct,  and  that 
the  owners  of  the  fee  dedicated  a  road  to  pass  by  the  English 
line,  then  there  is  abundant  evidence  of  user  by  the  public. 

It  is  true  that  Albert  H.  Sawyer  and  Fred.  Moore,  two  wit- 
nesses examined  for  the  defendants,  thought  they  owned  the 
whole  of  the  property  without  regard  to  any  road,  and  that 
they  could  block  the  whole  of  Mill  Street  with  lumber  and 
were  not  bound  to  keep  a  passage  way  open  on  either  side. 
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^^^  The  jury  also,  in  answer  to  the  seventh  question,  say  there 

^oo^EN^  was  no  public  way.  But  this  cannot  be  true  if  their  answers  to 
Mills  Co.  Other  questions  are  correct.  For  they  say  that  before  the  lease 
MTOEB  ^^  Craig  the  owners  of  the  fee  had  knowledge  and  notice  of  the 
etai.  way  or  thoroughfare  over  the  premises,  and  that  when  they 
Taekcj.  made  this  lease  they  meant  to  recognize  this  user  and  concur  in 
it ;  and  they  said  further  that  they  intended  by  the  plan,  insert- 
ed in  the  lease  to  Craig,  to  define  and  fix  the  location  of  the 
way  as  indicated  in  the  plan.  The  location  indicated  by  the 
plan  or  diagram  is  next  to  the  English  line.  And  witness  after 
witness,  Tobias  McLean,  Charles  Bohom,  Charles  W.  Raymond, 
Charles  Beardsley,  William  F.  Dibblee,  Owen  Kelly,  PhoBbe 
Noddin,  Odbur  Foster,  Gilbert  W.  Vanwart,  Fred.  H.  Hale, 
John  S.  Leighton  and  others,  all  testify  to  a  road  or  way 
through  Mill  Street  and  next  to  the  English  line,  being  used  by 
the  public  for  years  before  the  lease. 

True  it  is  the  jury  have  found  the  other  way,  as  to  the  loca- 
tion of  the  road,  but  that  finding  does  not  get  rid  of  the  fact 
that  there  is  evidence  of  user  by  the  public  of  a  thoroughfare 
adjoining  the  English  line;  and  when  one  comes  to  the  con- 
clusion that  a  way  through  Mill  Street,  next  to  the  English 
line,  was  there  dedicated  by  the  owners  of  the  fee  or  had  long 
previously  been  dedicated  by  the  owners  and  used  by  the  public 
as  a  public  road,  then  one  has  the  right,  notwithstanding  the 
finding  of  the  jury,  to  look  to  the  evidence  to  see  if  there  was  a 
user  of  this  way  by  the  public. 

I  am  not  concerned  to  inquire  particularly  as  to  a  proposition 
put  forward  by  the  plaintiffs'  counsel,  namely,  that  where  there 
are  two  contradictory  clauses  in  a  deed  it  is  the  first  and  not 
the  last  which  governs.  I  do  not  see  that  the  covenant  where 
it  speaks  of  the  road  or  street  now  open  is  contradictory  of  or 
in  opposition  to  the  plan.  My  view  is  that  the  plan  and  coven- 
ant must  be  read  together,  and  that  the  one  helps  to  explain  the 
other.  I  think  that  the  plan  or  diagram  forms  part  of  the  de- 
scription and  must  be  read  With  it,  just  as  if  the  words  in  the 
description  referred  directly  to  the  plan ;  and  as  if  the  statement 
had  been  made  that  the  road  or  street  to  be  kept  open,  is  that 
part  of  the  premises  above  described,  marked  "public  road"  in 
the  foregoing  diagram,  which  is  to  be  read  as  part  of  this  lease. 
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This  being  so,  all  the  lines  and  words  in  the  plan  are  intelligible        ^^^ 
and  when  read  with  the  covenant  show  conclusively  that  the  Woodstock 
road,  which  the  Connell  heirs  meant  to  dedicate  and  referred  to    mills  co. 
as  dedicated  and  used  as  a  road,  is  that  marked  on  the  plan      .,  ^' 
^^  public  road,"  next  to  the  English  line.  etai. 

My  opinion  is  that  the  plan  is  not  repugnant  to  the  words  in    xnekoj. 
the  covenant.     If  the  words  "  road  or  street  now  open  "  do  not 
refer  to  ^^  public  road  "  in  the  plan,  then  it  is  meaningless,  and 
it  is  idle  to  have  it  inserted  and  form  part  of  the  lease. 

It  is  said  that  this  plan  is  not  drawn  on  a  correct  scale,  but  I 
do  not  see  how  that  sheets  the  result. 

If  I  am  right  in  the  view  I  take,  then  there  is  more  than  a 
breach  of  contracts  between  the  lessors,  and  the  lessee  and  his 
assigns.  In  my  opinion  there  was  a  highway  dedicated  by  the 
owner  of  the  fee,  which  was  used  by  the  public.  It  was  not  the 
contract  which  fixed  the  highway ;  it  was  dedication  and  user. 
I  take  it  that  the  public  used  the  road  when  individuals  passed 
over  it  in  the  ordinary  way,  and  of  that  there  is  ample  evidence. 
Leaving  out  the  minor  points,  which  have  been  urged  for  a  new 
trial,  I  think  that  the  deed  and  plan,  together  with  the  evidence, 
justify  a  verdict  for  the  plaintiffs,  notwithstanding  the  answers 
to  some  of  the  questions.  I  do  not  say  that  there  is  not  ample 
evidence  (it  may  be  that  the  weight  of  evidence  is  in  that 
direction)  to  warrant  the  findings  of  the  jury. 

In  Winterbottam  v.  Lard  Derby  (1)  in  order  to  prove 
that  the  way  was  in  fact  public,  evidence  was  given  of  acts 
of  user,  extending  over  nearly  seventy  years;  but  during 
the  whole  period  the  land  crossed  by  the  way  had  been 
leased.  The  Judge  told  the  jury  that  they  were  at  liberty, 
if  they  thought  proper,  to  presume  from  these  acts  a  dedica- 
tion of  the  way  to  the  public  by  the  defendant  or  his  ancestor 
at  a  time  anterior  to  the  land  being  leased.  Held,  a  proper 
direction.  In  Hemphill  v.  City  of  Boston  (2)  Shaw  C.J.  says : 
^^  Dedication  stands  upon  a  different  footing.  It  is  the  gift 
^'  of  land  by  the  owner  for  a  way,  and  an  acceptance  of  the  gift 
"  by  the  public,  either  by  some  express  act  of  acceptance,  or  by 


(1)  L.  R.  2  Ex.  316.  (2)  8  Caah.  196. 
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^^^'       "  strong  implication  arising  from  obvious  convenience  or  fre- 
W00D8TOCK  «quent  and  long  continued  use,  repairing,  lighting  or  other 
Mills  Go.    ^^significant  acts  of  persons  competent  to  act  for  the  public  in 
„^«.      "that  behalf." 

etai.  The  use  must  be  such  as  to  show  that  the  way  is  needed  for 

Took  0. J.  the  public  accommodation,  and  that  the  owner  intended  to 
dedicate.  In  the  present  case  we  have  both  the  intention  to 
dedicate  and  the  user. 

In  order  to  constitute  a  dedication  of  a  way  to  the  public  by 
the  owner  of  the  soil  there  must  be  an  intention  to  dedicate,  of 
which  the  user  by  the  public  is  evidence,  subject  to  be  rebutted 
by  contrary  evidence  of  interruption  by  the  owner. 

In  respect  of  the  argument  that  if  there  are  two  contradic- 
tory clauses  in  a  deed  the  first  governs,  it  is  held,  that  if  there 
be  two  clauses  or  parts  of  a  deed,  repugnant  the  one  to  the 
other,  the  former  shall  be  received  and  the  latter  rejected,  un- 
less there  be  some  special  reason  to  the  contrary,  for  instance  in 
a  grant,  if  words  of  restriction  are  added  which  are  repugnant 
to  the  grant,  the  restrictive  words  must  be  rejected. 

As  to  the  plan  under  the  circumstances  of  the  present  case 
forming  part  of  the  description,  and  that  it  should  be  read  with 
it  I  can  find  no  direct  authority.  The  difference  between  thia 
and  the  cases  cited  is,  that  here  no  reference  is  made  to  the 
plan  in  the  words  of  the  lease.  I  think  that  in  the  text  books, 
and  all  the  decided  cases  on  this  point,  reference  to  the  plan 
which  is  to  govern  is  made  in  the  description  in  the  deed.  But 
where,  as  in  this  case,  it  is  evident  that  the  plan  forms  part  of 
the  deed  it  must,  as  I  have  already  said,  be  read  with  the 
description. 

A  deed  for  the  description  of  the  land  conveyed  may  refer  to 
another  deed  or  to  a  map,  and  the  deed  or  map  to  which  refer- 
ence is  thus  made  is  considered  as  incorporated  in  the  deed 
itself:  2  Devlin  on  Deeds,  section  1020.  The  same  doctrine  is 
laid  down  in  Elphinstone  on  the  Interpretation  of  Deeds,  at  page 
161. 

When  a  plan  is  referred  to  in  a  deed  as  containing  a  descrip- 
tion of  an  estate,  the  courses,  distances  and  other  particulars 
appearing  upon  the  plan  are  to  be  as  much  regarded  in  ascer- 
taining the  true  description  of  the  estate  and  the  intent  of  the 
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parties  in  making  it  as  if  they  had  been  expressly  recited       "^ 
and  enumerated  in  the  deed :  Thoma%  v.  PooU  (1).      See  also  ^oodbtock 
FarMworth  v.  Taylor  (2).  mills  co. 

In  Orasett  v.  Carter  (3),  Strong  J.  held,  that  when  lands  are      m«>be 
described  by  reference  to  a  plan,  the  plan  is  considered  as  incor-       etai, 
porated  with  the  deed, and  the  boundaries  of  the  lands  conveyed    xookaj. 
as  defined  by  the  plan  are  to  be  taken  as  part  of  the  description. 

In  LyU  V.  Jiichards  (4)  the  boundaries  of  the  land  in  the 
lease  or  '^Sett''  of  a  mine  were  described;  and  at  the  end  of 
the  description  were  these  words:  ^^  Which  said  premises  are 
*^  particularly  delineated  by  the  map  on  the  back  of  this  Sett." 
It  was  held,  that  the  Judge  was  bound  to  look  at  the  map  as 
forming  part  of  the  deed,  and  to  tell  the  jury  that  the  line  was 
to  be  drawn  as  marked  on  the  map.  These  are  all  the  authori- 
ties to  which  I  think  it  is  necessary  to  refer. 

Mr.  Gregory  complains  that  the  Judge  altered  the  questions 
which  he  asked  to  have  submitted  to  the  jury,  and  that  that  is 
a  ground  for  a  new  trial  under  60  Vict.,  c.  24,  s.  158. 

Mr.  Gregory's  question,  having  relation  to  there  being  a  way 
from  King  Street  past  the  mill  to  the  river  at  the  time  of  the 
lease  to  Craig  and  if  so  where  was  it  located,  concluded  in  the 
following  words :  ^^  Near  the  edge  of  the  bank,  or  along  the 
^  English  line,  or  where  else.''  The  Judge  struck  out  these 
words  and  inserted  in  their  place  the  following :  *^  And  if  so 
*^  where  was  it  located  in  reference  to  the  English  line  in  pass- 
"  ing  the  plaintiflfa'  property."  The  answer  to  the  question  was: 
"  Yes,  about  where  it  is  now."  The  answer  to  the  question 
would  doubtless  have  been  the  same,  had  it  not  been  altered ; 
and  I  do  not  see  where  the  defendants  were  injured  by  the 
alteration. 

I  heard  no  sufficient  reason  given  at  the  argpiment  why  the 
deed  from  Hay  to  plaintifEs,  and  that  from  Van  Wart  to  plain- 
tiff, and  the  deed  of  partition  between  Beardsley  and  McLiean, 
should  not  have  been  received  in  evidence.  I  think  there 
should  not  be  a  new  trial  because  of  the  improper  reception  of 
evidence. 


(1)  7  Gray  (Maw.)  83.  (3)  10  S.  C.  R.  105. 

(2)  9  Gray  102.  (4)  1  £.  &  L  App.  222. 
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For  these  reasons  I  think  this  application  must  be  refused, 
and  the  verdict  must  stand. 


Barkeb  and  MgLeod  J  J.  took  no  part. 
Tttcfcc.j.  Motion  refused.* 


I  AprU2i. 


i88e.  LABELLE  v.  McMILLAN. 


FaUe  imprisonment  —  Protection  of  justices  —  Plaintiff '«  innocence  oj 
the  charge  upon  which  he  toas  imprisoned —  By  what  evidence  de- 
termined—  Con,  Stat,^  c.  90,  s,  11, 

By  Con.  Stat.,  c.  90,  s.  11,  it  is  enacted  that,  "  where  the  plaintiff  shall  be 
entitled  to  recover  in  any  action  against  a  justice,  he  shall  not  have  a  verdict 
for  any  damages  beyond  two  cents,  or  any  costs  of  suit,  if  it  shall  be  proved 
that  he  was  guUty  of  the  offence  of  which  he  was  convicted,  etc." 

In  an  action  of  false  imprisonment  brought  against  a  magistrate,  who  withoat 
jurisdiction  had  committed  to  prison  the  plaintiff  for  making  default  in  the 
payment  of  a  fine  imposed  upon  him  for  selling  liquor  without  a  lioeDse, 
evidence  was  offered  and  admitted  in  proof  of  the  plaintiffs  innocence  of  the 
charge. 

neld,  that  the  evidence  was  properly  received  and  that  the  plaintiff,  in  order 
to  prove  his  innocence,  was  not  confined  to  such  evidence  as  had  been  given 
before  the  magistrate  on  the  trial  of  the  information. 

This  was  an  action  of  trespass  for  false  imprisonment  tried 
before  Van  Wart  J.  and  a  jury  at  the  Restigouche  Circuit  in 
August,  1897.  Verdict  for  the  plaintiff  for  $16.00.  The  facts 
will  be  found  in  the  judgment  of  the  learned  Chief  Justice. 

February  1, 1898.  McLatehy  now  moved  according  to  leave 
reserved  to  enter  a  verdict  for  the  defendant,  or  for  a  nonnsuit 
or  for  a  new  trial.  The  question  as  to  whether  the  plaintiff 
was  innocent  or  guilty  of  the  charge  for  which  he  was  im- 
prisoned by  the  defendant  should  have  been  determined  entirely 

^Reversed  on  appeal  to  the  Supreme  Court  of  Canada. 
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upon  the  evidence  given  before  the  magistrate  at  the  hearing  of  ^^- 

the  information,  and  therefore  the  learned  Judge  was  in  error  ^^^^^^ 

in  admitting  evidence  which  went  to  prove  the  plaintiff's  inno-  mcmillav. 

cence  of  the  chaise :   Brois  v.  Hvber  (1),  ArrMtrong  v.  McCaffrey  Took c. j. 
(2),  Smith  V.  iSimmans  (3),  Stilei  v.  Brewster  (4) ;  Con.  Stat., 
c.  90,  s.  11 ;  69  Vict.,  c.  6,  ss.  90,  91  and  92. 

Stockton  Q,C.  and  Montgomery  contra. 
McLatehy  in  reply. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  (Tuck  C.  J.,  Hanington,  Landby, 
VanWabt  and  MgLeod  J  J.)  was  now  delivered  by 

Tuck  C.J.  In  this  case  the  jury  in  answer  to  a  question  put 
by  the  Court  said  that  the  plaintiff  was  not  guilty  of  selling 
liquor  without  a  license,  and  found  in  his  favour,  assessing  the 
damages  at  $15.00. 

LfCave  was  reserved  by  the  defendant  to  move  to  enter  a 
verdict  for  him  or  to  enter  a  verdict  for  the  plaintiff  for  two 
cents,  or  for  the  Court  to  mould  the  verdict  upon  the  facts  found 
by  the  jury  and  as  the  law  warrants. 

This  motion  is  made  pursuant  to  leave  reserved  at  the  trial. 

This  is  an  action  for  false  imprisonment  against  the  defend- 
ant, who  is  Parish  Court  Commissioner  for  Durham,  in  the 
County  of  Restigouche.  The  plaintiff  was  convicted  before  him 
for  selling  liquor  without  a  license,  was  fined  $50.00  and  costs, 
and  in  default  of  payment  was  committed  to  the  couuty  gaol 
for  fifteen  da^s.  He  was  afterwards  released  on  habeas  corpus^ 
on  the  ground  that  the  magistrate  had  no  jurisdiction  to  hear 
the  complaint  and  try  the  cause. 

By  Con.  Stat.,  c.  90,  s.  11,  it  is  enacted  that,  "  when  the 
"  plaintiff  shall  be  entitled  to  recover  in  any  action  against  a 
"justice,  he  shall  not  have  a  verdict  for  any  damages  beyond 


(1)  15  U.  C.  Q.  B.  625,  (3)  15  N.  B.  R.  203. 

(2)  12  N.  B.  R,  517.  (4)  0  N.  B.  R.  414. 
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^g^*        "  two  cents  or  any  costs  of  suit,  if  it  shall  be  proved  that  he  was 

LABELLB     u  guilty  of  the  offence  of  which  he  was  convicted  or  was  liable 

McMiLLAir.   "for  the  sum  he  was  ordered  to  pay,  or  had  undergone  no 

TackcTj.     "  greater  punishment  than  that  assigned  by  law  for  the  offence 

"of  which  he  was  convicted,  or  for  the  non-payment  of  the 

"  sum  he  was  ordered  to  pay." 

The  principal  contention  here  is  that  the  defendant  is  entitled 
to  the  protection  given  by  section  11,  and  that  the  plaintiff's 
guilt  or  innocence  should  have  been  determined  by  the  evidence 
given  before  the  magistrate  who  convicted.  Something  was 
said  at  the  argument  that  notice  of  action  should  have  been 
given  to  the  magistrate  as  required  by  the  statute.  The  evi- 
dence of  James  E.  Stewart,  sheriff  of  Restigouche,  and  that  of 
J.  Cunard  Barberie,  the  plaintiff's  solicitor,  show  that  the 
requisite  notice  of  action  was  given. 

It  is  not  questioned  that  the  Parish  Court  Commissioner  had 
no  jurisdiction  to  hear  the  complaint  and  try  the  cause,  nor  that 
the  plaintiff  was  properly  released  on  habeas  carptu. 

It  was  argued  that  whenever  a  Justice  of  the  Peace  is  en* 
titled  to  notice  of  action  he  is  entitled  also  to  the  protection 
given  by  s.  11,  c.  90.  I  can  find  no  warrant  for  this  either  in 
section  11  or  in  section  90  of  the  Liquor  License  Act,  which 
provides  for  notice  of  action. 

The  plaintiff  in  his  evidence  swore  that  not  in  1896,  nor  in 
1897,  and  never  in  his  life,  did  he  sell  intoxicating  liquor  in  the 
Province  of  New  Brunswick.  And  the  jury,  by  their  verdict, 
seem  to  have  believed  him,  and,  as  I  think,  it  was  within  their 
right.  Their  verdict  is  therefore  in  law  not  against  the  weight 
of  evidence. 

I  think  that  the  learned  Judge  was  quite  right  in  not  direct- 
ing the  jury,  that  in  deciding  the  guilt  or  inndcence  of  the 
plaintiff  on  the  charge  of  selling  liquor  without  license  they 
were  to  consider  only  the  evidence  given  before  the  defendant 
on  the  trial  of  the  charge.  If  it  were  otherwise,  section  11  of 
chapter  90  is  meaningless.  That  section  provides  that  when 
the  plaintiff  shall  be  entitled  to  recover  in  any  action  against  a 
justice  he  shall  not  have  a  verdict  beyond  two  cents,  nor  any 
costs  of  suit,  if  it  be  proved  that  he  was  guilty  of  the  offence  of 
which  he  was  convicted.    Proved  where  ?  Before  the  magistrate 
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who  convicted  him  ?  Surely  not,  for  it  had  already  been  proved       ^^^ 
there  to  the  satisfaction  of  the  magistrate.     It  seems  to  me     ^^»*^" 
beyond  question  that  the  only  correct  interpretation  of  this  mcmillait. 
section  is  that  in  an  action  against  a  justice,  the  plaintiff  may     Tuck  c. j. 
give  evidence  to  prove  his  innocence  of  the  charge  of  which  he 
was  convicted.    Otherwise,  it  would  seem  almost  absurd  for  the 
convicted  person  ever  to  bring  an  action.    If  the  defendant's 
contention  is  correct,  the  plaintiff  in  the  trial  of  his  action  is 
confined  to  the  evidence  which  secured  his  conviction  before 
the  magistrate ;   although  important  evidence  may  have  been 
discovered  after  the  conviction   and  before  the  trial  of  the 
plaintiff's  action,  which  evidence,  if  given  in  the  first  instance, 
would  have  resulted  in  his  acquittal. '  I  cannot  believe  that  it 
was  meant  by  the  statute  to  work  such  injustice. 

I  think  that  the  defendant  got  all  the  protection  he  was  en- 
titled to  under  sections  90  and  92  of  the  Liquor  License  Act  of 
1896,  and  that  the  ruling  of  the  learned  Judge  at  the  trial  was 
correct. 

I  have  carefully  examined  the  cases  which  were  cited  by  the 
defendant's  counsel  at  the  trial,  but  they  do  not  seem  to  affect 
the  conclusion  to  which  I  have  come.  In  Arscott  v.  Lilley 
(1)  it  was  held  that  the  fourth  section  of  the  Revised  Statutes 
of  Canada,  chapter  78,  as  amended  by  41  Vict.,  c.  8,  pre- 
vents an  action  being  brought  for  anything  done  under  a 
conviction,  whether  there  was  jurisdiction  to  make  the  convic- 
tion or  not,  so  long  as  the  conviction  remains  unquashed  and  in 
force.  But  that  decision  was  under  a  statute  of  Ontario  and 
we  have  no  similar  one  here. 

I  think  that  the  verdict  is  right  and  this  motion  must  be 
refused. 

Babkbb  J.  took  no  part. 

Application  r^uBed. 


(1)  11  Ont.  Rep.  285. 
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1808.  LANG  V.  BROWN. 


AprU2l^ 


Contract  of  hiring  —  Payment  in  satisfaction  for  a  breach  of —  Effed 
of —  Notice  of  motion  for  a  new  trial  —  Service  of. 


In  an  action  upon  a  contract  for  the  hire  of  chattels,  the  plaintiff  is  entitled  to 
recover  damages  for  the  improper  use  of  or  injury  to  the  chattels  or  for  a 
conversion  of  them.  Therefore  when  a  plaintiff  sued  in  assumpsit  for  the  hire 
of  blocks  and  gear  for  hoisting,  and  also  added  a  count  in  trespass  for  the 
improper  use  and  injury  to  the  same  and  a  count  in  trover  for  a  conversion  of 
a  part  thereof,  and  the  learned  Judge  who  tried  the  cause  found  that  a  sum 
of  money  paid  by  the  defendant  to  the  plaintiff  before  action  was  an  ample 
compensation  for  the  plaintiff's  claim  on  the  count  for  hiring, 

Held,  that  this  amounted  to  a  finding  in  favour  of  the  defendant  on  the  pleas 
of  not  guilty,  pleaded  to  the  counts  in  tort. 

A  copy  of  the  notice  of  the  motion  for  a  new  trial  must  be  served  upon  the 
Judge  who  tried  the  cause.  The  mere  filing  of  the  same  with  the  clerk  is 
not  sufficient. 

Action  of  assumpsit  for  a  breach  of  a  contract  of  hiring,  to 
which,  by  leave  of  a  Judge,  were  added  counts  in  trespass 
and  trover,  tried  before  the  learned  Chief  Justice,  without  a 
jury,  at  the  Saint  John  Circuit  in  March  last.  Verdict  for  the 
defendant.  The  following  are  the  judgment  and  findings  of  the 
learned  Chief  Justice : 

Tuck  C.J.  This  is  an  action  brought  to  recover  a  balance 
due  for  the  hire  of  gear,  and  for  damages  done  to  gear  while 
under  hire.  It  consisted  of  winches,  blocks,  ropes  and  jack- 
screws,  which  were  hired  by  the  defendant  for  the  purpose  of 
removing  certain  buildings  for  the  railway  authorities  at 
Moncton. 

The  original  hiring  was  for  fourteen  days  for  the  sum  of 
$22.50. 

The  defendant  kept  it  for  a  much  longer  time,  the  plaintiff 
says  in  all  forty-four  days.  A  part  of  it  was  never  returned, 
and  what  was  returned  was  so  broken  and  damaged  that  the 
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plaintiff  says  it  was  unfit  for  use.     When  the  hiring  took  place       ^^^ 
defendant  paid  on  account  $20.00.    Subsequently  and  after  the       ^^^^ 
claim  had  been  put  in  an  attorney's  hands  for  collection,  the     browv. 
defendant  sent  $40.00  to  the  attorney,  which  was  retained,  but    Took  cj. 
this  action  was  brought. 

The  pleas  before  trial  were :  never  indebted ;  not  guilty  as  to 
damage  to  gear ;  satisfied  the  claim  for  hire  before  suit ;  and 
fourth,  that  before  action  he  paid  the  plaintiff  $40.00,  and  he 
received  it  in  full  satisfaction. 

At  the  trial  the  fourth  plea  was  amended,  by  inserting  $60.00 
instead  of  $40.00. 

The  plaintiff  gave  evidence  as  to  the  hiring,  the  detention  be- 
yond the  fourteen  days,  what  he  charged  for  the  extra  days, 
$2.00  a  day,  that  the  price  was  reasonable,  and  also  as  to  the 
condition  of  the  gear  which  was  returned.  He  had  this  ex- 
amined by  Samuel  Dunlop  and  Robert  O'Brien.  Plaintiff  says 
it  was  badly  damaged,  and  what  it  was  worth. 

On  cross-examination  the  plaintiff  says  that  he  offered  by 
letter  to  the  defendant,  to  accept  $40.00  for  his  claim,  and  got 
no  answer.  He  rendered  a  bill  to  the  defendant  charging 
for  $30.00  extra  as  $1.00  a  day.  At  the  trial  he  admitted  that 
there  were  only  twenty-eight  days.  He  says  that  subsequently 
he  raised  the  charge  to  $2.00  a  day,  because  the  defendant 
would  not  come  to  settle  with  him ;  and  that  the  $2.00  a  day  is 
his  honest  claim.  In  the  first  instance  he  rendered  a  bill  for 
$55.00  as  the  balance  due  him,  and  for  this  amount  he  after- 
wards agreed  to  take  $40.00. 

Plaintiff  did  not  get  the  $40.00  from  his  attorney,  and  did 
not  know  it  had  been  paid  until  after  action  was  brought. 

Dunlop  gave  evidence  for  the  plaintiff  as  to  the  condition  of 
the  gear  when  returned,  and  the  value  of  the  blocks,  wire,  etc., 
when  new. 

Robert  O'Brien  also  gave  evidence  of  the  same  purport. 

The  defendant  gave  evidence  as  to  the  gear,  when  he  got  it 
and  when  he  returned  it.  He  says  that  including  Sundays  he 
kept  the  gear  twenty-four  days  beyond  the  fourteen ;  that  the 
defendant  rendered  him  an  account  for  $55.00 ;  that  he  offered 
to  pay  $85.00,  and  finally  did  pay  $40.00,  which  the  plaintiff 
had  previously  agreed  to  accept  in  full  payment.    In  answer  to 
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law.        plaintiff's  letter,  offering  to  take  $40.00,  he  agreed  to  pay  this 

^^^^       amount  to  avoid  further  dispute,  and  that  he  would  send  the 

bbowv.     money  as  soon  as  he  got  closed  up  with  the  railway. 

Took  C.J.        Mr.  Palmer,  plaintiff's  attorney,  refused  to  accept  the  $40,00 

in  full  payment,  but  kept  the  money.     Defendant  wrote,  both 

to  the  plaintiff  and  Mr.  Palmer,  after  the  latter  had  refused  to 

accept  the  $40.00  in  full  payment.     The  defendant  also  tells 

how  the  wire  was  used  and  the  condition  of  the  gear. 

William  Ferguson,  defendant's  foreman  at  Moncton,  gave 
evidence  as  to  the  gear  and  how  it  was  used. 

Edward  Lantalum  testified  as  to  the  value  of  blocks  and 
wire. 

At  the  close  of  the  evidence,  Mr.  Palmer  claimed  $18.50  on 
the  first  count  for  hire,  and  twenty-eight  days'  detention  at  two 

dollars  a  day, $66  00 

Balance  of  original  hiring,    ...  2  50 

$58  50 
Credit  by  cash, 40  00 


$18  50 
For  damage  to  gear,     ....         29  50 

$48  00 

Mr.  Phinney,  for  the  defendant,  contended  that  the  defendant 
fully  paid  and  satisfied  the  plaintiff  on  all  three  counts  iu  the 
declaration,  and  that  the  $40.00  was  paid  and  accepted  in 
accord  and  satisfaction. 

I  think  the  evidence  does  not  justify  this  contention,  and 
that  Mr.  Palmer  is  right  when  he  says  that  he  never  accepted 
$40.00  in  full,  but  on  the  contrary  an  additional  claim  of  $41.00 
was  made ;  and  that  before  there  had  been  any  acceptance  by 
the  defendant  of  any  proposition  made  by  the  plaintiff,  he 
insisted  upon  his  full  rights  as  to  the  detention  of  gear  and  his 
full  damages. 

While  being  of  this  opinion,  I  think  also  that  this  action 
should  not  have  been  brought,  and  that  it  would  have  been  the 
wiser  course  if  the  attorney,  when  he  received  the  $40.00,  had 
informed  his  client  and  advised  him  to  accept  the  amount,  and 
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not  to  go  to  the  expense  of  an  action  in  the  Supreme  Court.  ^^^ 
Why,  if  the  plaintiff  were  to  get  a  verdict  for  his  present  claim  ^^^^ 
it  would  cost  him  in  counsel  fees  and  other  expenses  more  than     bbowk. 

the  whole  of  it.  Tuck  C.J. 

I  think  also,  from  the  evidence,  when  the  defendant  paid 
$40.00  be  paid  all  the  plaintiff  was  entitled  to,  for  hire  and 
for  damages.     It  was  an  amount  which  he  at  one  time  had  * 

fixed,  and  while  he  is  in  no  way  bound  in  this  action  by  that 
offer,  yet,  from  the  evidence,  I  agree  with  what  the  plaintiff  at 
one  time  thought,  that  the  sum  of  $40.00  is  sufficient  compensa- 
tion. 

I  therefore  give  judgment  for  the  defendant. 

April  19, 1898.  Palmer  Q.  C.  being  about  to  move  for  a  new 
trial,  according  to  notice,  the  learned  Chief  Justice  observed 
that  he  had  not  been  served  with  a  copy  of  the  notice.  Phinney 
Q.C.  thereupon  objected,  that  the  plaintiff  was  not  in  a  position 
to  proceed  with  his.  motion,  as  by  60  Vict.,  c.  24,  s.  866,  the 
notice  must  be  served  upon  the  Judge  who  tried  the  cause. 

Palmer  Q.  C.  contra.  The  notices  were  filed  with  the  clerk 
which  is  sufficiejit. 

Per  Curiam,  A  copy  of  the  notice  must  be  served  on  the 
trial  Judge.  Filing  them  with  the  clerk  is  not  sufficient. 
Under  the  circumstances  we  will  permit  the  plaintiff  to  proceed 
with  his  motion;  but  in  future  the  statute  will  be  strictly 
adhered  to. 

Palmer  Q.  C.  now  moves  accordingly. 

Phinney  Q.  C.  contra. 

Palmer  Q.  C.  in  reply. 

Cur,  adv.  vulU 
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^^'  The  judgment  of  the  Court  (Tuck  C.  J.,  Hanington,  Landry, 

LAKo       VanWart  and  McLeod  JJ.)  was  now  delivered  by 

Bbowk. 

Hanington  J.  Hanington  J.  This  is  an  action  arising  out  of  a  contract  of 
hiring  of  blocks  and  gear  for  hoisting,  made  between  plaintifiF 
and  defendant,  for  use  by  the  latter  in  the  removal  of  the 
^  I.  C.  R.  freight  sheds.     The  declaration  contains  a  count  for 

the  hire  and  use  and  also  a  trespass  and  trover  count.  To  the 
first  count  the  defendant  pleaded  never  indebted  and  payment, 
and  not  guilty  to  the  counts  in  tort.  After  the  hiring,  the 
defendant  took  the  gear  to  Moncton  and  used  it  in  the  heavy 
work  contemplated  when  the  contract  was  made.  The  plain- 
tiff's proof  and  contention  were  that  the  defendant  used  it 
longer  than  agreed,  and  did  not  return  the  whole,  and  that 
some  of  the  blocks  returned  were  broken.  The  defendant  on 
the  contrary  contended  and  proved  that  he  was  justified  under 
the  arrangement  in  using  it  as  long  as  he  did,  that  what  was 
broken  or  destroyed  was  broken  in  fair  use  in  the  contemplated 
work,  and  without  any  neglect  or  fault  of  himself  or  his  men, 
also  that  he  returned  all  that  was  of  any  use.  It  seems  to  have 
been  all  returned  but  some  small  portions  of  broken  wire  rope 
of  comparatively  little  value. 

After  some  disputing  the  plaintiff  agreed  to'  take  ^0.00  in 
full  for  his  claims;  but  afterwards  withdrew  his  offer,  after 
which  and  before  this  suit  was  brought  the  defendant  sent  him 
$40.00  in  full,  which  he  declined  to  receive  in  full  but  kept  it 
on  account.  The  case  was  tried  before  the  learned  Chief 
Justice,  without  a  jury,  who  directed  a  verdict  for  the  de- 
fendant. 

Upon  the  trial,  and  also  upon  the  argument  before  us,  the 
plaintiff  claimed  a  small  balance  of  $2.00  or  $8.00  as  due  for 
the  hire,  and  also  damages  under  the  trespass  and  trover 
counts  for  the  injury  to  the  outfit,  and  for  the  portion  not 
returned.  The  learned  Chief  Justice  found  that  while  the 
plaintiff  refused  to  accept  the  $40.00  so  sent  him  in  full ;  yet 
that  the  sum  so  sent,  which  he  retained,  was  ample  compensa- 
tion for  all  the  plaintiff's  claim  for  the  hire  and  use  of  the  gear. 
He  did  not  find  that  the  defendant  had  used  the  gear  outside  of 
the  contemplated  work  for  which  it  was  hired,  or  that  any  dam- 
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age  occurred  to  it  other  than  arose  in  such  use  in  the  ordinary       ^^'^' 
way ;  nor  did  he  find  that  the  defendant  or  his  servants  had       ^"^^ 
been  guilty  of  any  negligence  or  default  in  respect  to  its  use  or     bbowk. 
return.   And  accordingly  he  entered  a  verdict  for  the  defendant.  Hanington  j. 

On  the  argument  before  us  the  plaintiff's  counsel  contended 
that  he  was,  under  the  findings,  entitled  to  have  the  verdict 
entered  for  the  plaintiff  for  a  small  balance  on  the  common 
count,  and  also  a  verdict  on  the  trespass  or  trover  count,  or  a 
new  trial.  The  defendant's  counsel  asked  that  if  necessary  to 
support  the  verdict,  and  to  make  the  $40.00  available,  the  Court 
would  allow  a  plea  of  set  off  to  be  added.  This  the  plaintiff's 
counsel  opposed  unless  it  was  on  terms  of  payment  of  costs,  etc. 
While  the  Court  has  the  power  to  amend — and  such  power  has 
been  exercised  by  us  —  I  do  not  think  that  this  case  calls  for 
any  such  amendment,  nor  do  I  think  that  it  would  help  the 
defendant's  position  even  if  made.  The  learned  Chief  Justice 
having  found  that  the  plaintiff's  claim  on  the  contract  of  hiring, 
etc.,  was  paid  and  satisfied  by  the  $40.00  and  the  amounts 
theretofore  paid,  that  is  a  finding  of  the  issue  of  payment  in  the 
defendant's  favour.  If  the  defendant  had  used  the  gear  in  a 
way  not  contemplated  by  the  contract  of  hiring  or  had  been 
guilty  of  any  fault  or  neglect  in  its  use,  the  plaintiff  could  have 
recovered  for  that  in  assumpsit  under  the  defendant's  contract 
of  hiring.  Even  had  a  good  cause  of  action  for  damages  arisen 
for  the  misuse  or  neglect  to  return  it,  the  plaintiff  could  have 
recovered  it  in  assumpsit  on  the  same  principles  as  govern  the 
recovery  of  damages  for  any  breach  of  contract.  The  obligation 
of  the  bailee  on  a  contract  of  hiring  is  to  return  the  goods  in  as 
good  order  and  condition  as  when  received,  usual  wear  and  tear 
and  accidents  in  the  reasonable  use  excepted.  Addison  on 
Contracts,  discussing  the  use  of  chattels  let  to  hire  and  losses 
from  negligence,  at  page  620,  says :  "  Every  hirer  of  a  chattel 
^^  is  bound  to  use  the  thing  let  in  a  proper  and  reasonable  man- 
^'  ner,  to  take  the  care  of  it  that  a  prudent  and  cautious  man 
^^  ordinaiily  takes  of  his  own  property,  and  to  return  it  to  the 
"  bailor  or  owner  at  the  time  appointed  for  its  return  (or  within 
^^a  reasonable  period  after  request,  if  no  such  time  has  been 
^^  agreed  on)  in  as  good  condition  as  it  was  in  at  the  time  of  the 
"  bailment,  subject  only  to  the  deterioration  produced  by  ordin- 
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^^^        "  ary  wear  and  tear  and  reasonable  use  and  by  injuries  caused 

LAKo       44jjy  accidents  which  have    happened  without  any  fault  or 

browh.     "  neglect  on  the  part  of  the  hirer." 

Hanington  J.      The  burdou  of  making  out  a  trespass  to,  or  conversion  of  the 

goods,  was  on  the  plaintiff,  and  I  can  find  no  evidence  here  to 

justify  any  such  finding.     The  defendant  returned  what  he  had 

hired  except  some  small  part  that  was  rendered  useless  in  the 

contemplated  use,  and  was  not  guilty  of  conversion,  and  even  i£ 

he  had  been  it  could  all  have  been  recovered  in  an  action  on  bis 

contract. 

I  have  no  doubt  that  the  finding  here  amounts  to  full  pay- 
ment on  the  first  and  not  guilty  on  the  other  counts,  and  that 
there  should  be  an  entry  of  the  issues  accordingly  and  the 
plaintiff's  motion  refused. 

Barker  J.  took  no  part. 

Motion  r^uied. 


1888.  PINDER,  Appkllawt,  and  CRONKHITE,  Respondent. 


ApHlTS. 


Cou/rUy  Cov/rt  appectl  —  Promissory  note  —  Set  off — Remuneration  of 
arbitrator  —  New  trial. 


Where  there  is  evidenoe  of  an  express  promise  to  pay  an  arbitrator  for  his 
services  as  sach  fonnded  on  good  consideration,  it  is  misdirection  to  withdraw 
the  same  from  the  consideration  of  the  jury. 

Per  TuoK  C.J.  When  goods  are  sold  and  delivered  by  the  maker  of  a  promis- 
sory note  to  the  holder  thereof  and  their  value  credited  by  the  latter,  the 
transaction  amounts  in  law  to  a  payment  pro  tanto. 

Appeal  from  a  judgment  of  the  Judge  of  the  York  County 
Court  refusing  a  new  trial  in  the  above  cause,  wherein  the 
plaintiff,  in  an  action  on  a  promissory  note  had  a  verdict  for 
$68.81.  The  facts  will  appear  in  the  judgment  of  the  learned 
Chief  Justice  and  in  that  of  Van  Wart  J, 
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February  8, 1898.     F.  St.  John  Bliss  in  support  of  the  appeal.        ^^- 
In  determining  the  amount  of  their  verdict  the  jury  ignored      ^d^mb 
one  of  the  directions  of  the  learned   County  Court  Judge,  cbohkhitb. 
(Hanington  J.     This  Court  has  refused  to  interfere  where  the     Tuokcj. 
jury  has  ignored  part  of  the  directions  of  the  presiding  Judge). 
The  County  Court  Judge  was  in  error  in  instructing  the  jury 
that  an  arbitrator  is  not  entitled  to  recover  for  his  services.    On 
the  contrary,  a  promise  to  pay  will  be  implied  in  cases  where 
there  is  no  express  undertaking ;  and  here  an  express  agreement 
was  sworn  to :     Crampton  v.  Midley  (1),  Dublin  Railway  Com- 
pany V.  Slattery  (2). 

Wilson  contra.  The  whole  case  was  left  to  the  jury  and  it 
was  within  their  proviuce  to  find  as  they  did.  The  verdict 
should  therefore  not  be  disturbed. 

Bliss  in  reply. 

Cur.  adv.  vulL 

The  following  judgments  were  now  delivered  : 

Tuck  C.J.  This  is  an  appeal  from  the  County  Court  of 
York. 

The  action  is  on  a  promissory  note  for  $100.00,  dated  the 
15th  day  of  July,  1886,  payable  five  months  after  date,  with 
interest  at  10  per  cent.,  made  by  appellant  in  favor  of  Patrick 
Lockard,  and  by  him  endorsed  to  respondent. 

The  plea  is  the  general  issue,  and  notices  of  defence  are  pay- 
ment and  set  o£F. 

The  plaintiff's  whole  claim  was  1117.96 ;  his  verdict  was  for 
163.81. 

The  defendant's  set  off  amounted  to  1150.57;  $39.87  of  this 
were  for  goods  sold  and  delivered.  Another  item  of  set  off  was 
a  charge  of  $30.00  for  five  days'  services,  including  expenses  in 

(1)  20  Q.  B.  D.  48.  (2)  3  App.  Cas.  1155. 
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^^"-       connection  with  an  arbitration  held  in  Fredericton  to  settle 
^™^"»     some   matters  in    dispute    between    respondent  and  his  son 
cbokkhitb.  George. 

Taok  c. J.  Respondent's  counsel  contended  at  the  trial  that,  in  law, 
services  rendered  by  an  arbitrator  were  gratuitous,  and  there- 
fore appellant  was  not  entitled  to  any  pay  for  these  services  and 
that  respondent's  son,  Henry,  was  the  person  liable. 

Appellant,  on  the  contrary,  contended  that  he  was  entitled  to 
remuneration  by  virtue  of  an  express  promise,  supported  by 
good  consideration,  made  to  him  by  respondent.     His  evidence 
as  to  this  promise  is  as  follows:    ^'For  attending  at  Equity 
^^  Court  at  Fredericton,  at  plaintiff's  request,  to  negotiate   a 
"  settlement  of  Equity  suit,  George  A.  Crankhite  v.  Plaintiffs  and 
^^  expenses  for  four  days  I  charged  $24.00,  which  was  a  reason- 
^^  able  charge.    I  first  refused  to  go,  because  I  had  on  a  former 
^^  occasion  in  another  matter  done  the  same  for  plaintiff  and  was 
"  not  paid.     He  said  that  if  I  would  go  he  would  pay  me ;  that 
"in  the  former  suit  Henry  ought  to  pay,  but  if  he  did  not  he 
"  would,  and  that  I  had  the  money  in  my  own  hands  as  I  had 
"  not  paid  the  note.    1  then  went.     I  was  five  days  attending 
"  in  the  former  case  as  an  arbitrator,  a  matter  distinct  from  the 
"former  suits.     I  charged  $6.00  a  day,  including  expenses, 
"which  I  think  was  a  reasonable  charge."     As  to  this  item, 
Henry  A.  Cronkhite  said :    "  Pinder  had  a  part  in  the  settle- 
"  ment  of  the  arbitration  in  the  suit  with  George.     He  effected 
"a  settlement  satisfactory  to  my  father.      My  father  asked 
"Pinder  to  come  to   Fredericton   to   attend  the   hearing  of 
"  the  suit  in  which  the  injunction  was  obtained  and  to  try  to 
"  settle  it.    Pinder  said  he  would  not,  that  he  had  not  been  paid 
"  for  the  time  he  went  before  the  arbitrators.    They  had  some 
"  conversation  about  it.     Father  said  to  him  he  had  the  pay  in 
"  his  own  hands  as  he  had  not  yet  paid  all  his  note.     Father 
"  claimed  I  ought  to  pay  it.     I  refused  to,  as  I  had  nothing  to 
"  do  with  the  arbitration.    It  was  a  matter  between  George  and 
"my  father." 

The  respondent  in  his  evidence  on  this  item  of  set  off  said : 
"  I  did  not  request  Mr.  Pinder  to  go  to  Fredericton  in  the 
"  George  A.  Cronkhite  case.  My  arbitrator  was  George  H. 
"  Fox.  Gideon  Stairs  was  George  A.  Cronkhite's,  and  Pinder 
"  was  the  third  man.     He  did  not  go  for  me." 
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His  Honor  withdrew  from  the  consideration  of  the  jury  this        ^^^ 
charge  of  $30.00  in  connection  with  the  arbitration.     This  is      ^™»*» 
the  main  ground  of  mis-direction.  cbonkhite. 

I  think  the  evidence  as  to  this  item  of  $30.00  should  have  Taek  cj. 
been  left  to  the  jury.  It  is  true  that  the  better  opinion  seems 
to  be  (though  the  cases  are  not  quite  agreed  on  the  subject^ 
that  the  appointment  of  an  arbitrator  is  not  of  such  a  nature  as 
to  raise  an  implied  promise  to  pay  him  a  reasonable  compensa- 
tion for  his  services.  His  remuneration,  it  is  said,  like  that  of  a 
physician  or  a  barrister,  is  to  be  left  to  the  opinion  of  his  em- 
ployers and  cannot  be  enforced  by  action. 

Where,  however,  there  is  an  express  promise  to  pay  he  may 
maintain  an  action,  for  the  taking  upon  himself  the  burden  of 
the  reference  is  quite  a  sufficient  consideration:  Russell  on 
Awards,  Tth  ed.,  793.  Pinder  having  acted  as  arbitrator,  it 
seems  to  me  that  if  the  plaintiff  promised  to  pay  him  for  that 
service  if  he  would  go  to  Fredericton  on  another  matter,  the 
consideration  is  sufficient  to  support  the  promise,  and  the  evi- 
dence on  this  point  should  have  been  left  to  the  jury,  not  only 
as  to  the  promise  but  also  as  to  the  remuneration. 

It  is  also  said  that  the  Judge  was  wrong  in  not  telling  the 
jary  that  the  several  amounts  credited  in  the  particulars  of  the 
plaintiff's  claim,  endorsed  on  the  writ,  are  in  law  to  be  taken  as 
payments  by  defendant  to  plaintiff.  This  is  something  new  and 
I  am  inclined  to  think  that  the  argument  is  a  good  one.  If  the 
plaintiff  from  time  to  time  got  goods  from  the  defendant  and 
credited  him  with  their  value,  it  amounted  to  the  same  thing  as 
if  it  had  been  cash,  and  should  have  gone  in  reduction  of  the 
principal,  upon  which  interest  was  chargeable.  I  cannot  tell 
from  the  return  how  the  jury  calculated  the  interest. 

Another  ground  of  appeal  is  that  the  verdict  is  against  evi- 
dence. It  is  said  that  the  Judge  charged  the  jury  that  the 
defendant  was  entitled  to  be  paid  for  services  rendered  by  him 
to  the  plaintiff  in  the  Equity  suit,  Oronkhite  v.  OronkhUe^  but 
that  the  jury  disregarded  the  Judge's  direction  and  allowed 
nothing  for  those  services. 

I  am  not  prepared  to  say  from  the  amount  of  the  verdict 
whether  or  not  this  claim  was  considered  by  the  jury. 
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^^'  On  the  whole,  I  think  that  the  justice  of  this  cause  will  be 

piifDBB     j^qi  by  sending  it  down  to  the  County  Court  for  another  trial, 
cbokkhitb.  and  consequently  that  this  appeal  must  be  allowed. 


VanWartJ. 


VanWart  J.  This  is  an  appeal  from  the  York  County 
Court.  The  respondent  recovered  a  verdict  for  $68.81.  This 
action  was  brought  on  a  promissory  note,  to  which  the  defend- 
ant pleaded  inter  alia  a  set  off.  There  is  an  item  in  the  partic- 
ulars of  set  off  of  $30.00,  which  was  a  charge  for  services  as  an 
arbitrator,  on  an  arbitration  between  the  respondent  and 'one 
George  Cronkhite,  including  expenses  for  five  days.  This  item 
the  learned  Judge  withdrew  from  the  jury  on  the  ground,  as 
stated  by  him,  that  the  appellant  could  not  recover  for  his 
services  as  an  arbitrator.  All  other  items  of  set  off  were  left  to 
the  jury,  on  which  they  pronounced,  and  with  the  finding  I  see 
no  reason  to  differ. 

The  question  is,  was  the  appellant  entitled  to  recover  for  his 
services  as  an  arbitrator.  The  appellant  swore  positively  that 
there  was  an  express  promise  by  respondent  to  lum  to  pay  him 
for  his  services  as  arbitrator  before  he  would  consent  to  act« 
The  respondent  denied  making  any  promise.  Under  such  cir- 
cumstances the  matter  should  have  been  left  to  the  jury  and  not 
withdrawn  from  their  consideration.  This  case  comes  within 
the  decision  in  Cramptan  v.  Ridley  (1).  There  there  was  an 
express  promise  alleged  to  have  been  made.  The  item  having 
been  improperly  withdrawn  from  the  jury  the  appeal  must  be 
allowed  with  costs.  The  proper  directions  to  the  Court  below 
would  be  that  a  new  trial  be  granted  unless  the  respondent  con- 
sents to  reduce  the  verdict  by  $30.00.  The  jury  on  a  new  trial 
might  not  allow  the  $30.00  or  any  part  of  it  if  submitted  to 
them,  but  as  the  respondent  is  very  aged  and  infirm  he  might 
be  willing  to  allow  the  $30.00  to  be  deducted  from  the  verdict 
rather  than  have  the  trouble  and  expense  incident  to  a  new 
trial.  No  injustice  will  be  done  the  appellant  as  $30.00  is  all 
he  claims  to  be  allowed,  and  under  such  circumstances  the 
respondent  should  be  allowed  the  privilege  of  making  his 
election. 

(1)  20  Q.  B.  D.  48. 
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Hanington,    Landby    and    McLbod    J  J.    agreed    with       ^^- 
VakWabt  J.  ^^^^"'^ 

V. 

Babkeb  J.  took  no  part  vkuitk. 


VanWartJ. 


Appeal  aUowed  tvith  coats.  The  case  to  be  remitted  to 
the  Court  below  tvith  instructions  to  the  Judge  to 
gra/nt  a  new  trial  unless  the  plaintiff,  unthin 
thirty  days,  consents  to  reduce  the  verdict  by  $30. 


ROBINSON  V.  THE  BOARD  OP  SCHOOL  TRUSTEES  OF        1898. 


SAINT  JOHN.  ^^  17. 

Board  oj  School  Trustees — Debenture — Negotiation  of,  without  aiUhbr. 
ity  amd  without  value  received —  Negligence  —  Innocent  holder  /or 
valus. 

A  debentare  of  tte  defendants,  payable  to  bearer,  sealed  with  their  corporate 
seal  and  signed  by  their  chairman  and  secretary,  was  allowed  to  get  into 
circulation  without  the  authority  or  knowledge  of  the  defendants,  and  with- 
out their  receiving  any  value  therefor.  It  was  finally  purchased  by  the 
plaintiff  before  maturity,  who  took  it  in  good  faith  and  gave  full  market 
value  for  it.  In  an  action  brought  upon  two  of  the  interest  coupons  attached 
to  the  debenture,  the  learned  Judge  who  tried  the  cause  asked  the  jury  the 
two  following  questions  (among  others)  which  were  answered  in  the  affirma- 
tive : 

"Bid  the  bond  come  into  the  hands  of  the  plaintiff  as  an  innocent  holder 
for  value  through  the  carelessness  and  neglect  of  the  defendants,  or  those  of 
their  officers  whose  duty  it  was  to  have  the  bonds  properly  executed  and 
issued,  and  in  whose  hands  or  custody  the  bonds  should  be  detained  until 
delivered  to  6onaJlde  purchasers?" 

"  Do  you  find  that  the  Board  of  School  Trustees,  or  their  officers,  were  guilty 
of  such  negligence  in  connection  with  this  bond,  as  that  in  your  opinion  it 
would  be  inequitable  and  unjust  that  the  defendants  should  be  permitted  as 
against  the  plaintiff  to  set  up  a  defence  that  the  bond  was  not  duly  executed, 
or  the  issue  thereof  authorized  by  the  Board  ?  " 

A  verdict  was  thereupon  entered  for  the  plaintiff. 

Held,  that  the  verdict  was  rightly  so  entered. 

eO  Vict.,  c.  24,  s.  159,  in  reference  to  the  trial  Judge  unnecessarily  expressing 
his  own  opinion  upon  the  facts  commented  upon. 
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^^-  Action  brought  to  recover  the  amount  of  two  coupons  of 

RoBiKBON    160.00  each,  attached  to  a  debenture  alleged  to  have  been  issued 

sahjt'johk  by  the  defendants,  tried  before  Hanington  J.  and  a  jury  at  the 

T^us™.    S*^"*  ^^^^  Circuit  in  June,  1897.    Verdict  for  the  plaintiff  for 

^p^^^j     $125.50.      The  facts,  the  points  argued,  and  the  authorities 

cited  by  the  counsel  on  both  sides  will  be  found  in  the  judgment 

of  the  Court. 

November  6,  1897;  January  29  and  80, 1898.     Skinner  Q.C. 
on  behalf  of  the  defendants  now  moved  for  a  new  trial. 

Puffsley  Q.  C.  and  A.  G.  Blair^  Jr.^  contra. 

Skinner  Q.  0.  in  reply. 

Our.  adv.  vuU. 


The  judgment  of  the  Court  (Tuck  C.J.,  Hanington, 
Landry,  VanWabt  and  McLeod  JJ.)  was  now  delivered  by 

Tuck  C.J.  The  question  in  this  case  is  whether  the  defend- 
ants are  liable  on  a  bond  or  debenture  for  $2,000  alleged 
to  have  been  executed  and  issued  by  them.  This  action 
is  brought  to  recover  the  amount  of  two  coupons  for  $60.00 
each,  bearing  date  respectively,  the  1st  day  of  July,  1896,  and 
the  1st  day  of  January,  1897,  being  interest  on  the  said  deben- 
ture at  the  rate  of  6  per  cent.  This  debenture,  to  which  the 
coupons  are  attached,  bears  date  the  2l8t  day  of  July,  188&» 
At  that  time  the  late  Honorable  John  Boyd  was  chairman  of 
the  Board,  and  John  March  was  secretary. 

This  is  a  motion  that  the  verdict  be  set  aside  and  a  new  trial 
granted,  or  that  a  verdict  be  entered  for  the  defendants. 

The  declaration  is  in  the  usual  form.  The  pleas  are :  first, 
that  the  defendants  did  not  make  the  bond  or  the  coupons; 
second,  that  the  bonds  and  coupons  were  not  signed  by  the 
secretary,  as  required  by  the  statute ;  and  thirdly,  even  although 
this  bond  was  apparently  executed  by  the  chairman  and  secre- 
tary, and  under  the  corporate  seal,  that  the  Board  itself  did  not 
order  the  bond  to  be  issued,  and  that  the  trustees  are  not  liable. 
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The  plaintiff's  case  is,  that  this  debenture  came  into  the        ^^^ 
hands  of  the  plaintiff  as  a  bona  fide  purchaser  for  value,  having    ^»nrao» 
paid  for  it  92,000  and  a  premium  to  the  Bank  of  New  Bruns-  SAmrjomr 
wick.     This  debenture  was  hypothecated  to  the  bank  for  a  loan 
made  by  it  to  the  late  J.  Partelow  Mott.    After  his  death  the 
administrator  of  the  estate  directed  the  bank  to  dispose  of  the 
debenture  and  place  the  proceeds  to  the  credit  of  the  estate.    It 
was  sold  accordingly  to  J.  Morris  Robinson,  the  plaintiff,  and  a 
banker.    This  bond  was  first  pledged  to  the  bank  on  the  8rd 
day  of  May,  1888,  by  Willis,  Mott  &  Co. ;  and  afterwards  by 
T.  Partelow  Mott,  on  the  22nd  day  of  November,  1889,  and 
remained  in  the  bank  until  the  30th  day  of  January,  1896. 

It  appears  in  evidence  that  the  first  coupon  attached  to  the 
bond,  which  was  paid  in  the  ordinary  way  by  the  Board  of 
Trustees,  was  presented  sometime  in  the  month  of  February, 
1896.  This  coupon  fell  due  on  the  Ist  of  February,  1896.  It 
may  be  said  here  that  coupons  attached  to  Saint  John  School 
Bonds  are  in  the  first  instance  cashed  by  the  Bank  of  New 
Brunswick,  and  are  afterwards  paid  to  the  bank  by  the  trustees, 
usually  through  their  secretary.  Mr.  Manning  was  secretary  in 
1896,  who  went  to  the  bank,  looked  over  the  coupons,  accepted 
this  one  with  others  and  paid  it.  Afterwards  the  Board,  upon 
investigation,  came  to  the  conclusion  that  the  bond  in  question 
had  never  been  issued,  and  although  signed  by  the  late  John 
Boyd  and  sealed  with  the  corporate  seal,  it  had  not  been  signed 
by  the  secretary,  John  March.  When  he  first  saw  the  bond 
and  coupons  Mr.  March  admitted  that  the  signatures  to  them 
were  his.  Afterwards  he  said  and  swore  that  the  signatures 
were  not  his.  At  the  trial,  evidence  was  given  for  the  purpose 
of  showing  that  Mr.  March  had  signed  the  bond  and  the 
coupons. 

This  bond,  which  is  numbered  277a,  was  never  issued  in  the 
regular  way,  and  no  record  was  made  of  it  in  the  defendants' 
books.  It  is  clear  the  trustees  never  received  any  value  for  the 
bond,  and  that  it  was  put  in  circulation  by  some  person  or  per- 
sons through  fraud  and  dishonesty,  and  without  any  authority 
from  the  Board.  One  of  the  witnesses,  I  think  Mr.  John 
March,  says  this  bond  was,  for  some  purpose,  taken  from  the 
office  by  the  late  chairman,  Mr.  John  Boyd,  and  was  afterwards 
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i8ft8,  returned.  Why  it  should  have  been  in  the  possession  of 
RoBiwaoN  j^jp  Boyd  without  the  secretary's  signature,  I  cannot  very  well 
saiht'johx  say.  I  doubt  if  he  ever  took  it  from  the  office  or  had  it  in  his 
possession.  I  look  with  grave  suspicion  upon  testimony,  the 
tendency  of  which  is  to  cast  a  slur  upon  a  man  who  has  depart- 
ed this  life  and  is  therefore  unable  to  speak  for  himself.  It 
happens  unfortunately  that  two  men,  John  Boyd  and  T. 
Partelow  Mott,  who  could  have  thrown  some  light  on  this 
matter,  are  both  dead. 

Beside  this  bond,  numbered  27Ta,  there  is  only  one  other, 
34a,  admitted  to  be  genuine,  not  numbered  in  regular  course. 

An  equitable  replication,  that  the  trustees  had  been  negligent, 
was  allowed  at  the  trial. 

In  answer  to  questions,  put  by  the  learned  Judge,  the  juvy 
say :  1.  That  the  plaintiff  became  the  purchaser  of  this  bond 
for  value  and  before  maturity.  2.  That 'it  was  executed  under 
the  corporate  seal  and  together  with  the  coupons  was  signed  by 
John  Boyd,  chairman.  8.  That  it  was  signed  also  by  John 
March,  secretary.  4.  That  there  was  a  general  order  or  author- 
ity of  the  defendants  made  and  given  to  execute  and  issue  the 
bond  in  question  with  the  coupons.  5.  That  there  was  no 
special  authority  given  to  execute  and  issue  this  bond.  6.  That 
the  defendants  did  not  sell  or  negotiate  this  bond,  and  did  not 
receive  any  money  or  consideration  for  it.  t.  That  the  defend- 
ants did  order  or  direct  the  chairman  to  sign  the  bond  and 
coupons.  8.  That  they  did  also  order  the  secretary  to  sign  or 
countersign  the  bond.  9.  That  the  bond  came  into  the  hands 
of  the  plaintiff,  as  an  innocent  holder  for  value,  through  the 
carelessness  or  neglect  of  the  defendants,  or  those  of  their 
officers  whose  duty  it  was  to  have  the  bonds  properly  executed 
and  issued,  and  in  whose  hands  or  custody  the  bonds  should  be 
detained  until  delivery  to  bona  fide  purchasers.  10.  That  the 
bond  was  not  issued  through  the  fraud  of  the  officers  of  the 
Board,  or  any  of  them.  11.  That  the  bond  was  not  issued  by 
the  officers  of  the  Board  for  value  and  was  not  entered  in  the 
registry  of  bonds  by  any  omission,  but  because  no  proceeds  had 
been  received  by  the  Board.  12.  That  this  bond  was  one  of 
the  two  bonds  for  like  amount  but  made  to  bear  different  dates, 
which  Mr.  John  March  states  were  delivered  to  John  Boyd, 
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upon  the  nnderstandiDg  that  the  person  who  was  to  invest  in        ^^^ 
the  bond  should  decide  which  he  would  take.    18.  That  the    »ob™o» 
Board  of  School  Trustees,  or  their  officers,  were  guilty  of  such  sahit  jomr 
negligence  in  connection  with  bond  2T7a,  that  it  would  be    jjj^^^ 
inequitable  and  unjust  that  the  defendants  should  be  permitted    j^^^^^ 

as  against  the  plaintiff  to  set  up  as  a  defence  that  the  bond  was       

not  duly  executed  or  the  issue  thereof  authorized  by  the  Board, 
and  lastly :  14.  That  the  Board  never  received  any  money  or 
other  consideration  for  bond  277a  or  the  coupons. 

Upon  these  answers  the  learned  Judge  directed  a  verdict  to 
be  entered  for  the  plaintiff  for  $125.50,  being  the  amount  of  thc| 
two  coupons  and  interest. 

It  is  noteworthy  that  the  jury  believed  one  part  of  John 
March's  testimony,  and  did  not  believe  another  part.  For  in- 
stance they  gave  him  credit  when  he  swore  that  277a  was  one 
of  the  two  bonds  for  like  amount  delivered  to  John  Boyd,  etc., 
but  they  did  not  credit  him  when  he  swore  that  he  did  not  sign 
the  bond  or  the  coupons.  They  were  quite  within  their  right 
as  to  their  belief  and  disbelief.  And  while  I  might  have  found 
differently,  the  jury,  who  heard  all  the  evidence  and  saw  the 
witnesses,  were  better  able  to  judge  of  the  facts. 

It  is  urged  that  the  verdict  was  entered  against  the  weight  of 
evidence.  But  I  think  there  is  ample  evidence  to  justify  all  the 
findings,  even  when  the  jury  find  that  the  Board  of  School 
Trustees,  or  their  officers,  were  guilty  of  such  negligence  in 
connection  with  this  bond  as  to  make  it  inequitable  that  the 
plaintiff  should  not  recover  in  this  action.  They  say  this  was  a 
matter  of  fact.    I  think  it  is  also  true  in  law. 

The  bond  was  properly  filled  in  and  was  certainly  executed 
by  the  chairman  under  the  corporate  seal.  It  was  left  lying 
about  the  office;  was,  according  to  John  March's  testimony, 
given  to  Mr.  Boyd  for  the  purpose  of  being  negotiated  and  then 
returned  by  him,  nobody  knows  when  or  how,  and  finally  gets 
into  circulation  with  no  cash  for  it  coming  to  the  trustees.  If 
this  is  not  evidence  of  gross  carelessness  on  the  part  of  the  trus- 
tees, or  their  officers,  it  would  be  hard  to  find  such  evidence 
unless  their  action  amounted  to  fraud. 

I  take  the  answer  to  question  number  four  to  mean,  that 
there  was  general  authority  to  execute  and  issue  all  bonds. 
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M^-  Mr.  Boyd  signed  this  bond  under  that  general  authority,  and  if 
BoBDiBOH  ^g  secretary  did  sign  it  he  had  the  same  authority. 
SAnn'joHir  I  have  already  said  there  is  ample  evidence  of  carelessness 
and  neglect.  There  is  evidence  upon  which  the  jury  might  give 
the  answer  which  they  did  to  question  number  twelve.  John 
March  gave  the  evidence.  If  the  verdict  depended  upon  the 
answer  to  this  question,  I  should  hesitate  before  I  concluded  it 
was  correct.  But  apart  from  this  the  answers  to  the  other 
questions  justify  the  verdict. 

I  think  that  the  evidence  and  the  finding  of  the  jury  justify 
the  Court  in  concluding  that  the  signatures  of  John  Boyd  and 
John  March  to  the  coupons  in  this  suit  are  both  genuine ;  that 
there  is  no  forgery.  Bank  of  Ireland  v.  Evantfs  Charities  (1)  is 
not  an  authority  in  point.  There  the  instruments  were  forge- 
ries and  Her  Majesty's  Judges,  to  whom  questions  were  put  by 
the  Lords,  in  their  answers  say:  ^^We  all  concur  in  opinion 
^^  that  the  evidence  given,  which  was  only  of  a  supposed  negli- 
^^gent  custody  of  their  corporation  seal  by  the  trustees,  in 
^^  leaving  it  in  the  hands  of  Mr.  Grace,  whereby  he  was  enabled 
^^to  commit  the  forgeries,  is  not  sufficient  evidence  of  that 
^^  species  of  negligence  which  alone  would  warrant  a  jury  in 
^^  finding  that  the  plaintifb  were  disentitled  to  insist  on  the  trans- 

^^fer  being  void It  must  be  negligence  in  or  imme- 

"  diately  connected  with  the  transfer  itself."  Further  they  say : 
^^  It  is  clear,  we  think,  that  the  negligence  in  the  present  case, 
^^if  there  be  any,  is  much  too  remote  to  affect  the  transfer 
^^tself,  and  to  cause  the  trustees  to  be  parties  to  misleading 
*^  the  Bank  in  making  the  transfer  on  the  forged  power  of  at- 
"tomey."  Toung  v.  Orote  (2),  and  Coles  v.  The  Bank  of  JEng- 
land  (8)  are  referred  to  and  distinguished.  Seholfield  v.  The 
Earl  of  Londesborough  (4)  is  entirely  different  from  this  case. 
There  it  was  held  that  the  acceptor  of  a  bill  of  exchange  is  not 
under  any  duty  to  take  precautions  against  fraudulent  altera- 
tions in  the  bill  after  acceptance.  A  bill  for  £500  was  pre- 
sented for  acceptance  with  a  stamp  of  much  larger  amount 
than  was  necessary  and  with  spaces  left.    The  acceptor  wrote 

(1)  5  H.  &  L.  cases  389.  (3)  10  A.  &  E.  437. 

(2)  4  BiDg.  253  (4)  [1896]  App.  Cas.  614. 
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his  acceptance  and  handed  the  bill  to  the  drawer,  who  fraudu- 
lently filled  up  the  spaces  and  turned  it  into  a  bill  for  £8,600. 


BoBorsoN 


V. 


Being  sued  on  the  bill  by  a  bona  fide  holder  for  value  the  saixtjohk 
acceptor  paid  JS600  into  Court.  It  was  held,  affirming  the  tr^^tbs. 
decision  of  Charles  J.  (1),  and  of  the  Court  of  Appeal  (2),  that  tu^oj. 
the  acceptor  owed  no  duty  of  precaution  to  the  plaintiff  and 
was  guilty  of  no  negligence,  and  was  entitled  to  judgment.  It 
will  readily  be  seen  how  that  case  differs  from  this  one.  Here 
the  negligence  is  in  allowing  an  instrument,  regular  on  its  face, 
properly  executed  with  the  corporate  seal  of  the  trustees,  to 
get  into  circulation  and  into  the  hands  of  an  innocent  purchaser 
for  value  without  notice. 

There  are  several  objections  urged  under  the  head  **  improper 
^'reception  of  evidence.^'  I  think  there  is  nothing  in  those  ob- 
jections to  warrant  the  Court  in  granting  a  new  trial.  I  think 
nearly  all  the  questions  objected  to  are  proper.  I  have  some 
doubt  as  to  the  admissibility  of  the  evidence  of  John  March 
where  he  gives  his  impression  that  the  bond  27Ta  was  one  of 
two  issued  to  John  Boyd. 

I  find  in  an  earlier  part  of  the  record  that  Mr.  March  speaks 
of  his  impression,  without  objection,  that  it  was  one  or  the 
other  of  these  bonds  that  Mr.  Boyd  took.  Subsequently  this 
question  is  put :  ^^  Although  you  have  no  positive  knowledge  upon 
^*  that  point  did  I  not  understand  you  to  say  that  your  impres- 
^^  sion  was  that  it  was  one  of  these  bonds  that  was  issued  in 
'^duplicate  to  Mr.  Boyd?  A.  Yes,  that  is  the  impression  which 
"is  on  my  mind  because  of  the  surrounding  circumstances." 
While  I  do  not  admire  the  manifest  disposition  on  the  part  of 
Mr.  March  to  cast  some  imputation  on  the  memory  of  the  late 
John  Boyd,  I  think  that  this  question  is  proper  in  view  of  what 
had  gone  before. 

A  good  deal  of  time  was  occupied  (I  do  not  say  unneces- 
sarily) in  discussing  the  question  of  misdirection  by  the  learned 
Judge.  At  the  argument  it  seemed  to  me  that  the  objections 
were  pointed  more  to  the  manner  and  style  of  the  charge  than 
to  any  improper  ruling  on  the  law  which  governs  the  case. 


(1)  [1894]  2  Q.  B.  660.  (2)  [1805]  1  Q.  B.  536. 
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^^'  Looking  at  the  whole  charge,  I  can  see  no  impropriety  in  the 

EoBOfBOK    Judge  telling  the  jury  in  effect  that  if  the  bond  had  been  so 

saint'johk  carelessly  dealt  with  by  the  Board's  officers  as  to  enable  some 

iSuBTMBs.   ^^®  ^  eflfect  its  issue  that  the  defendants  would  be  liable  to 

j^^^^^^    pay»  or  if  by  such  carelessness  the  bond  was  allowed  to  get 

innocently  into  the  hands  of  a  person  for  value,  defendants 

would  be  liable  to  pay.  There  was  no  harm  done  in  directing 
the  jury's  attention  to  the  fact  that  either  the  plaintiff  or  the 
Bank  would  lose  the  amount  of  the  bond  and  coupons.  The 
question  of  negligence  was  properly  left  to  the  jury.  What 
the  learned  Judge  said  as  to  Alexander  y.  Vye  is  pardonable 
seeing  the  important  principles  of  law  which  that  case  settled. 
In  telling  the  jury,  if  he  did  so  tell  them,  that  they  could  find 
that  John  March  was  not  to  be  believed,  he  only  stated  a  simple 
fact.  What  was  said  as  to  Ernest  March  and  the  foreign  mis- 
sion money  was  not  improper  direction.  It  was  in  effect  that 
because  Ernest  March  had  gone  wrong  as  to  that  money  it  did 
not  follow  that  he  had  to  do  with  the  wrong  issuing  of  this 
bond.  As  a  simple  statement  of  a  self  evident  proposition  this 
direction  cannot  be  impeached.  I  fancy  that  it  was  the  em- 
phatic utterance  of  the  learned  Judge  which  grated  rather  than 
his  wrong  law. 

From  the  report  of  the  charge  I  have  no  doubt  that  the 
learned  Judge  was  earnest  in  his  manner  and  language,  and 
whether  he  meant  to  do  so  or  not,  he  made  the  jury  understand 
what  verdict  he  would  find  if  he  were  in  their  place.  But  I  am 
not  prepared  to  say,  and  it  would  be  difficult  for  any  one  to  say, 
after  reading  the  charge,  that  the  learned  Judge  acted  contrary 
to  the  duty  imposed  upon  him  by  60  Vict.,  c.  24,  s.  159,  which 
enacts  that  ^*  it  shall  be  the  duty  of  the  presiding  Judge  on  the 
"  trial  of  any  jury  causes  to  sum  up  the  facts  to  the  jury  with- 
^*  out  unnecessarily  expressing  his  own  opinion  upon  such  facts, 
^^and  it  shall  be  a  ground  for  a  new  trial  if  the  Supreme  Court 
^^  shall  determine  that  such  opinion  has  been  erroneously  or  too 
^^  strongly  expressed."  I  am  not  prepared  to  say  that  the  facts 
were  so  summed  up  as  to  be  in  violation  of  the  statute,  but 
parts  of  the  charge  seem  to  be  pretty  near  the  border  line. 

But  after  all  the  main  question  to  be  determined  is  whether 
or  not  the  defendants  are  in  law  liable  on  this  bond  upon 
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the  facts  found  by  the  jury.      I  think  they  are.    There  is       ^^^ 
a  distinction  between   negotiable   instruments  and   ordinary    bobihsok 
personal   property.    Debentures  payable  to  bearer  pass  from  SAnrr'josir 
hand  to  hand  with  as  little  question  and  almost  as  freely    ^J^^^g 
as   bank   notes.     This   debenture   upon    its  face  appears  to    TuoiTo  j 

have  been  regularly  issued.     It  has  on  it  the  corporate  seal       

of  the  trustees,  and  is  signed  by  the  chairman  and  secre- 
tary of  the  Board.  No  person  seeing  the  instrument  would 
have  any  information,  or  knowledge,  or  reason  to  suspect 
that  there  is  anything  wrong  in  respect  of  the  issue,  or  that  the 
trustees  had  not  received  its  full  market  value,  or  that  there 
had  been  any  fraud  or  dishonesty  in  putting  the  instrument  in 
circulation.  There  was  nothing  in  the  instrument  itself  to  put 
an  innocent  purchaser  on  inquiry,  and  when  the  Bank  of  New 
Brunswick  first  negotiated  the  bond  with  Willis,  Mott  &  Go.  it 
acted  in  the  ordinary  way  of  every  day  dealing.  And  when 
Mr.  Morris  Robinson  purchased  from  the  Bank  he  did  the  same. 

Considering  these  facts,  and  the  further  one  that  negligence 
by  the  defendants  has  upon  sufficient  evidence  been  found  by 
the  jury,  with  the  additional  important  factor  that  instruments 
such  as  this  one  should  be  readily  negotiated  in  the  market,  I 
am  constrained  to  come  to  the  conclusion  that  the  plaintiff  must 
be  paid,  even  though  the  City  of  Saint  John  should  lose. 

Between  two  innocent  parties,  on  whom  shall  the  loss  fall  ? 
The  answer  is,  on  him  through  whose  fault  or  negligence  the 
loss  occurred. 

In  ex  parte  Swan  (1),  Erie,  C.J.,  in  delivering  judgment, 
says  at  page  440:  ^^In  the  well  known  case  of  Lickharrow  v. 
**  MoBOH  (2)  Mr.  Justice  Ashurst  says :  *  We  lay  it  down  as  a  broad 
^^  ^  general  principle  that  whenever  one  of  two  innocent  persons 
«««must  suffer  by  the  act  of  a  third,  he  who  has  enabled  such 
*'  *  person  to  occasion  the  loss  must  bear  it.'  The  principle,  in 
^^tself  so  just,  has  been  applied  in  many  instances  in  our 
^^  Common  Law  Courts,  where  negligence  has  occasioned  the 
^loss,  although,  in  its  application,  it  has  been  more  or  less 
^  modified  by  circumstances."    He  cites  with  approval  Young  v. 


(1)  7  C.  B.  N.  S.  400.  (2)  2  T.  B.  63. 
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^^^        Qrote  (1)  as  illustrating  the  same  principle :    See  also  Ingham 
BoBDfsoH    y^  Primrose  (2). 

sadttjohh  In  Venables  v.  Baring  Bros.  (8),  where  bonds  issued  by  an 
American  Railway  Company  had  been  stolen  from  the  conntlDg 
house  of  Baring  Bros.,  and  some  of  them  were  afterwards 
negotiated  by  a  banker  in  Paris,  it  was  held  that  the  bonds 
were  negotiable  instruments  according  to  the  law  merchant, 
and  that  notwithstanding  the  advertisement  of  the  loss  the 
plaintiff  had  not  obtained  them  under  such  circumstances  as  to 
disentitle  him  to  claim  as  a  bona  fide  holder  for  value.  Such 
negligence  on  the  part  of  the  transferee  of  a  negotiable  instru- 
ment to  avail  himself  of  the  means  at  his  disposal  to  detect  the 
bad  title  of  the  transferer,  cannot  be  pleaded  as  a  defence  to  an 
action  on  the  instrument  by  the  transferee. 

In  JRaphael  v.  Bank  of  JEngland  (4)  it  was  held  that  a  person 
who  takes  a  negotiable  instrument  bona  fide  for  value,  has 
undoubtedly  a  good  title,  and  it  is  not  affected  by  the  want  of 
title  of  the  party  from  whom  he  takes  it. 

In  American  and  English  Encyclopedia  of  Law,  Vol.  2, 
page  488,  it  is  said  that  municipal  bonds  in  the  customary  form 
with  interest  coupons  attached,  and  payable  to  bearer  or  to  a 
named  person  or  order,  are,  when  put  upon  the  market,  treated 
as  commercial  securities  and  possess  the  qualities  and  incidents 
of  negotiable  promissory  notes,  and  it  makes  no  difference  that 
they  bear  the  corporate  seal;  nor  will  such  bonds  be  made 
unnegotiable  on  the  ground  that  their  payment  is  made  con- 
ditional on  the  construction  of  the  railroad  to  ^  aid  which  they 
are  issued,  where  the  language  used  imports  not  a  condition  but 
a  recital  merely  of  the  reasons  influencing  the  contract. 

If  a  bill,  or  promissory  note,  or  bank  note,  which  has  been 
fully  completed  in  form,  and  signed  by  the  drawer  or  maker,  is 
stolen  from  the  possession  of  the  party  who  has  signed  it,  and 
passed  by  the  thief  to  a  bona  fide  holder  for  value,  he  is  entitled 
to  recover.  The  want  of  delivery  is  a  defect  not  apparent  on 
the  face  of  the  bill  or  note.  The  party  has  given  the  appear- 
ance of  delivery  to  his  paper.    His  signature  is  itself  an  assur- 

(1)  4  Bing.  253.  (3)  [1892]  3  Gh.  Div.  627. 

(2)  7  C.  B.  N.  a  82.  (4)  17  C.  B.  161. 
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ance  that  his  obligation  has  been  perfected  by  delivery ;  and  it       ^^' 
being  necessary  that  the  loss  should  fall  on  one  of  two  innocent    ^^^^^^ 
parties,  it  should  fall  upon  the  one  whose  act  has  opened  the  SAnnrjoHx 
door  for  it  to  enter:  See  Daniel  on  Negotiable  Instruments,    ^^^^ 
88.  887,  842,  and  1498.  ^^^j* 

In  Baxendale  v.  Bennet  (1),  cited  by  the  defendant's  counsel,       

Brett,  L.J.,  at  the  conclusion  of  his  judgment,  says:  *^I  think 
*^  there  was  no  estoppel,  no  ratification,  and  no  negligence." 
That  was  a  case  where  the  defendant  gave  H.  his  blank  accept- 
ance on  a  stamped  paper  and  authorised  H.  to  fill  in  his  name 
as  drawer.  H.  returned  the  blank  acceptance  to  the  defendant 
in  the  same  state  in  which  he  received  it.  The  defendant  put 
it  into  a  drawer  of  a  writing  table  at  his  chambers,  which  was 
unlocked,  and  it  was  lost  or  stolen.  C.  afterwards  filled  in  his 
own  name,  without  the  defendant's  authority,  and  an  action 
was  brought  on  it  by  the  plaintiff  as  indorser  for  value.  Held 
that  the  defendant  was  not  liable  on  the  bill. 

Per  Bramwell  L.J.  on  the  ground  that  there  was  no  estoppel 
which  prevented  the  defendant  from  setting  up  the  true  facts, 
and  if  the  defendant  had  been  guilty  of  negligence  it  was  not 
the  proximate  or  effective  cause  of  the  fraud. 

Per  Brett  L.J.  on  the  ground  that  after  the  return  of  the 
blank  acceptance  by  H.  the  defendant  had  never  authorised 
any  one  to  fill  in  the  drawer's  name,  and  that  he  had  never  the 
acceptance  intending  it  to  be  used. 

This  comes  nearest  to  the  defendant's  contention  of  any  of 
the  cases  cited.  And  yet  I  think  that  the  facts  are  different 
from  the  present  case,  and  that  the  jury  were  justified  in  find- 
ing that  there  was  negligence. 

In  Baxendale  v.  Bennett  it  was  held  by  Brett  L.J.  that  there 
was  no  negligence,  and  it  appears  that  the  bill  which  was  stolen 
was  not  complete,  but  was  filled  up  by  a  stranger  and  by  him 
put  in  circulation.  Brett  L.J.  deals  with  that  case,  and  decided 
it  upon  the  particular  facts  which  were  in  evidence. 

The  Mayar^  etc,  of  the  Merchants  of  the  Staple  of  England  v. 
Bank  of  England  (2)  was  also  cited  by  the  defendant's  counsel. 
In  that  case  it  was  held  on  the  authority  of  the  Bank  of  Ireland 

<1)  3  Q.  B.  Div.  525.  (2)  21  Q.  B.  D.  16a 
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^"^       V.  Trtutees  of  JSvans^s  Charities  (1)  that,  assuming  the  plaintifiEs 

BoBDrsoK    Ijj^^  }oQtn  negligent,  their  negligence  was  not  the  proximate 

SAorrjosK  cause  of  the  loss,  and  did  not  disentitle  them  from  recovering  in 

ttrtrsTTO    *^®  action.    The  plaintiflFs,  a  corporate  body,  left  their  seal  in 

^p^^^j^    the  custody  of  their  clerk,  who,  without  authority,  aflSxed  it  to 

powers  of  attorney,  under  which  certain  stock  in  the  public 

funds,  the  property  of  the  plaintiffs,  was  sold.  In  the  course  of 
his  judgment  Wills  J.  says :  ^*  It  appears  to  me,  therefore,  to  be 
^^  made  out  that  this  transfer  was  not  the  deed  of  the  plaintifib 
"  but  a  forgery  by  their  clerk.  A  forgery  can  give  no  title,  and 
**  those  who  rely  upon  it  must  be  able  to  show  some  extraneous 
^^  ground  such  as  that  of  estoppel,  why  they  should  be  entitled 
"  to  act  upon  it." 

It  differs  from  the  present  case  because  the  power  of  attorney 
was  forged  and  it  was  not  a  negotiable  instrument. 

In  Worcegter  Bank  v.  DorcJiester  Bank  (2)  Metcalfe  J.  says : 
^*It  is  well  settled  in  this  Commonwealth  that  in  a  suit  by  the 
**  holder  of  a  bill  of  exchange  or  promissory  note,  which  has 
"  been  stolen,  or  which  has  otherwise  been  fraudulently  put  into 
^*  circulation,  the  burden  is  on  the  plaintiff  to  prove  that  he 
*^  came  fattly  into  possession  of  it  under  circumstances  as  en- 
*'  title  him  to  recover."  In  the  present  case  the  plaintiff  has 
fairly  sustained  that  burden. 

In  Ahouin  v.  Anderson  (8)  Lord  Denman  said :  "  Acting  upon 
"  the  case  of  0-oodman  v.  Harvey  (4),  which  gives  the  law  now 
^^  prevailing  upon  this  subject,  we  must  hold  that  the  owner  of 
*'  a  bill  is  entitled  to  recover  upon  it,  if  he  has  come  by  it 
^'  honestly,  that  that  fact  is  implied  prima  facie  by  possession ; 
^^  and  that  to  meet  the  inference  so  raised  fraud,  felony,  or  some 
"  such  matter  must  be  proved." 

In  Worcester  Bank  v.  Dorchester  Bank  (6)  the  head  note  is 
that  "the  holder  of  a  bank  bill  which  has  been  stolen  from  a 
"  Bank  need  not  prove  how  he  came  into  possession  of  it  in 
"  order  to  recover  against  the  Bank ;  and  that  a  party  taking 
"  a  bank  bill  in  good  faith  may  recover  upon  it  although  he  be 

(1)  5  H.  L.  C.  389.  (3)  1  Q.  B.  604. 

(2)  10  Cash.  488.  (4)  4  A.  <&  £.  870. 

(5)  10  Cush.  488. 
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"guilty  of  gross  negligence  in  not  ascertaining  that  it  had  been        ^^^ 

"fraudulently  put  into  circulation."  robifboh 

In  view  of  all  the  authorities,  the  facts  of  this  case,  and  the  sajotjohn 

findings  of  the  jury,  I  think  a  new  trial  must  be  refused.  i^^^L 

Babkeb  J.  took  no  part. 

Motion  refused. 


Tuok  C.  J. 


LbBELL  v.  the   NORWICH  UNION   FIRE   INSURANCE  ^*»- 

June  17. 

SOCIETY. 

Fire  Irumrance  —  MisrepreaentcUian  as  to  Otvnership  —  Truth  com- 
municcUed  to  Comprnvi/a  Agent — Application — Whether  or  not  a 
part  of  the  Policy. 


An  application  for  insurance  made  by  the  plaintiff  contained  the  following  ques- 
tion :  "  Are  you  the  owner  of  the  land  on  which  the  above  described  building 
stands  ?  "  Before  the  written  answer  to  this  was  put  down  the  plaintiff  told 
M.,  the  defendant's  agent,  that  he  was  not  the  owner  of  the  land,  but  that 
the  building  stood  on  the  highway.  Whereupon  M.  said :  '*  We  will  put  it 
down  as  yours,"  and,  with  the  consent  of  the  plaintiff,  wrote  **  Yes"  as  the 
answer  to  the  question.  The  application  contained  this  provision  also :  **  If 
the  agent  of  the  Company  fiUs  up  or  signs  this  application  he  will  in  that 
case  be  the  agent  of  the  applicant  and  not  the  agent  of  the  Company."  The 
Jury  found  that  the  house  stood  on  the  highway. 

Held,  in  an  action  on  the  policy,  per  Haninotok,  Landkt,  and  McLeod  JJ. 
(Tuck  C.J.  and  VanWakt  J.  dissenting)  that  notwithstanding  the  foregoing 
provision  the  communication  made  to  M.,  the  agent,  must  be  taken  as  if 
made  to  the  Company,  and,  therefore,  there  was  no  misrepresentation  on  the 
part  of  the  plaintiff. 

The  first  condition  in  the  policy  was  as  follows :  **  If  an  application,  survey, 
plan  or  description  of  the  property  herein  insured  is  referred  to  in  this 
policy,  such  application,  survey,  plan,  or  description  shall  be  considered  a 
part  of  this  contract,  etc."  The  only  reference  to  the  application  in  the 
policy  was  as  follows :  "  Situate  on  the  north  side  of  the  Great  Road  from 
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^^^  DalhotLBie  to  Bathurst,  in  the  Parish  of  Durham,  Restigouche  County,  N,  B., 

LeBeli.  as  per  diagram  filed  with  application."    The  diagram  was  on  the  back  of  the 

^»  application,  but  it  was  not  put  there  until  after  the  plaintiff  had  signed  it. 

^iToir  B^^"     ^^®  presumption  is  that  it  was  so  put  there  by  M.,  the  Company's  agent. 

Iirsu&AKCB    Held,  per  Hanikoton,  Lakdkt,  and  MgLrod  J  J.  (Tuck  C.J.  and  VanWabt  J. 

SooDBTY.         dissenting)  that  as  the  diagram  was  treated  as  a  separate  piece  of  paper,  the 

Tnok^.j.         words  of  reference  in  the  policy  were  not  sufficient  to  incorporate  into  it  the 

whole  application. 

Action  on  a  policy  of  fire  insurance  tried  before  Mr.  Justice 
McLeod  and  a  jury  at  the  Saint  John  Circuit  in  November, 
1897.  Verdict  for  the  plaintiff  for  $1,480.00.  The  facts, 
points  argued,  and  authorities  cited  by  counsel  will  be  found  in 
the  judgment  of  the  learned  Chief  Justice  and  in  that  of  Mr. 
Justice  McLfCod. 

April  15, 16  and  18, 1898.  Uarhy  Q.O.,  and  C.J.  Coster,  on 
behalf  of  the  defendants,  now  moved  according  to  leave  re- 
served for  a  non-suit  or  for  a  new  trial. 

C.  A.  Palmer,  Q.C.,  and  Baxter,  contra. 

Earle,  Q.  C,  in  reply. 

Cur.  adv.  vulL 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  an  action  on  a  policy  of  fire  insurance 
effected  on  property  at  Jacquet  River,  in  the  County  of  Resti- 
gouche, in  September,  1896. 

Insurance  was  as  follows :  $950  on  building ;  on  stock,  9250 ; 
on  household  furniture,  $160,  and  $70  on  an  organ. 

This  property,  so  insured,  the  plaintiff  alleges,  was  destroyed 
by  fire  on  the  24th  of  November,  1896. 

The  cause  was  tried  before  Mr.  Justice  McLeod  and  a  jury  at 
Saint  John,  and  the  plaintiff  obtained  a  verdict  for  $1,480. 

There  were  some  twenty-two  pleas  to  the  plaintiff's  declara- 
tion, as  to  some  of  which  the  defendants  offered  no  evidence, 
and  with  which  we  have  nothing  now  to  do^ 
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A  large  number  of  questions  were  left  to  the  jury,  and  as  to  ^^^ 
all  matters  of  fact  they  found  in  plaintiff's  favor.  So  far  as  the  ^^"^ 
answers  are  material  I  make  herewith  a  summary  of  them,  tkb  nobihck 
The  jury  said  that  David  McAllister  was  sub-agent  of  the  com-  ^^[^[^ 
pany  when  this  insurance  was  effected ;  that  when  the  applica-  socdtty. 
tion  for  insurance  was  made  plaintiff  told  McAllister  that  the  Tnekcj. 
house  was  on  the  highway ;  that  McAllister  said  we  will  put  it 
down  as  yours,  and  the  plaintiff  consented  to  this;  that  the 
plaintiff  believed  the  house  was  on  the  highway,  and  the  house 
was  there ;  that  no  part  of  it  was  situate  on  the  land  of  Ross  & 
Company ;  that  the  house  being  situate  on  the  highway  did  not 
materially  increase  the  risk;  that  the  plaintiff  was  not  the 
owner  of  the  land  on  which  the  house  was  built ;  that  the  plain- 
tiffs wife  was  formerly  the  wife  of  Charles  Lapointe,  deceased ; 
that  Lapointe  purchased  the  house  from  Ross  &  Company,  and 
removed  it  to  the  highway,  where  it  was  burned ;  that  Lapointe, 
at  the  time  of  his  death,  professed  and  intended  to  give  to  his 
then  wife  his  house,  as  it  was  then  situate,  and  all  of  his  personal 
property ;  that  Mrs.  Lapointe,  after  the  death  of  Lapointe, 
remained  in  possession  of  the  house  and  personal  property,  left 
by  him,  and  used  it  as  her  own  property ;  that  after  her  mar- 
riage to  the  plaintiff  she  gave  him  all  this  property,  including 
the  house,  so  far  as  she  could  give  it  to  him ;  that  the  plaintiff 
owned  the  property  insured;  that  there  was  not  an  over- 
valuation in  the  application;  that  the  plaintiff  gave  to 
the  company  a  proper  notice  of  his  loss,  and  that  the  pro- 
perty insured  was  worth,  at  the  time  of  the  fire,  $1,480.  In 
answer  to  questions  put  by  the  plaintiff  the  jury  say :  That  the 
policy  had  the  defendants'  seal  thereon ;  that  McAllister  was 
acting  as  the  defendants'  agent  in  receiving  information  that 
the  building  was  on  the  highway ;  that  the  plaintiff  truly  repre- 
sented to  McAllister  the  situation,  etc.,  of  the  property  when 
insured ;  that  the  diagram  was  not  on  the  back  of  the  application 
when  LeBell  signed  his  name  to  the  front  of  that  paper,  and 
that  LeBell  was  in  actual  occupation  of  the  land  on  which  the 
house  stood  at  the  time  of  the  application  and  until  the  time  of 
the  fire. 

In  answer  to  questions  put  by  the  defendants  the  jury  say 
that  the  impression  on  the  policy  constituted  a  seal  of  the  com- 


Digitized  by 


Google 


518  NEW  BBUN8WI0K  BEPOBTS.  [VOL. 
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pany ;  that  Simon  Fraser,  on  behalf  of  Ross  &  Company,  did  not 

lbbell     ^11  LeBeU  ^  remove  the  house  in  question,  and  LeBell  did  not 

Tax  NoKwioH  reply :  "  You  move  it  off; "  that  no  part  of  the  house  was  within 

iKs^Ei^cB  ^^®  fences  bounding  the  highway;  that  plaintiff  might  have 

soOTTT.     stated  to  Butcher  that  the  receipts  for  the  respective  months  of 

Tu^j.     February  to  November  were,  respectively,  WOO,  $100,  $150, 

etc. ;  that  McAllister  did  not  act  as  agent  for  the  defendants 

for  any  other  purpose  than  for  receiving  applications ;  and  that 

the  remains  of  glass,  etc.,  on  the  property  after  the  fire  might 

have  been  covered  by  the  debris. 

This  is  a  motion  to  enter  a  non-suit,  or  for  a  new  trial. 

I  have  carefully  examined  the  objections  which  were  made  at 
the  argument  as  to  the  improper  admission  and  the  improper 
rejection  of  evidence.  I  do  not  propose  to  take  up  the  different 
points  set  out  in  the  notice  and  discuss  them  seriatim.  I  fail  to 
find  that  any  evidence  was  improperly  admitted  or  rejected. 
The  case  was  carefully  tried  by  the  learned  Judge,  and  in  my 
opinion  his  rulings  as  to  evidence  were  correct. 

At  the  trial  the  Judge  reserved  the  questions  of  law,  which 
were  argued  on  the  motion  for  a  non-euit,  and  they  have  been 
heard  on  the  present  motion.  The  only  other  ground  of  mis- 
direction worthy  of  notice  is  that  part  of  tlie  charge  whereby 
the  Judge  directs  the  jury  that  the  building,  stock,  household 
furniture  and  organ  were  without  doubt  destroyed  by  fire  on 
the  24th  day  of  November.  The  subsequent  part  of  the  charge 
shows  clearly  what  was  meant  by  this  direction,  namely,  that 
the  fire  took  place  on  that  day,  and  whatever  property  was  on 
the  premises  at  that  time  was  destroyed.  For  the  jury  have 
found,  upon  the  questions  submitted  to  them,  with  proper 
directions,  that  the  fire  did  take  place ;  and  they  find  also  the 
value  of  the  different  articles,  including  the  house,  which  were 
consumed. 

Upon  all  questions  of  fact  found  by  the  jury  I  think  their 
verdict  is  not  against  the  weight  of  evidence. 

The  evidence  of  LeBell,  his  wife,  and  other  witnesses  called 
by  the  plaintiff  was  ample  to  warrant  the  answers  of  the  jury  to 
all  the  material  questions. 

Having  reserved  the  questions  of  law  I  think,  that  after  the 
findings  by  the  jury,  the  Judge  was  bound  to  order  a  verdict 
for  the  plaintiff. 

Digitized  by  VjOOQ IC 


XXXIV.]  NBW  BBX7K8WIGK   RSF0BT8.  519 

I  think  also  that  the  Judge  was  right  in  ruling  that  the  plain-       ^^^ 
tiff  was  the  owner  of  the  property  destroyed,  including  the     ^■^■"' 
house,  and  there  is  sufficient  evidence  to  show  that  the  contract  thk  nokwich 
was  under  seal.  ^Z'^J^l 

There  remains,  then,  what  to  my  mind  is  the  important  ques-  society. 
tion  in  the  case.  Was  there  such  a  false  representation  made  Tnekcj. 
by  the  insured  as  to  render  the  policy  void  ? 

The  first  condition  in  the  policy  is  as  follows:  *^  If  an  applica- 
"  tion,  survey,  plan  or  description  of  the  property  herein  insured 
*^  is  referred  to  in  this  policy,  such  application,  survey,  plan  or 
^*  description  shall  be  considered  a  part  of  this  contract,  and  a 
«« warranty  by  the  assured,  and  if  any  false  representation  be 
^*  made  by  the  assured  of  the  condition,  situation,  or  occupancy 
**  of  the  property,  or  if  there  be  any  omission  to  make  known 
«« every  fact  material  to  the  risk,  or  an  over-valuation,  or  any 
*^  misrepresentation  whatever,  either  in  a  written  application  or 
**  otherwise  (then  follow  other  provisions  in  the  same  condition, 
*^  but  not  material  to  this  case)  this  policy  shall  be  void."  The 
fourth  condition  of  the  policy  is  in  the  words  following :  *'  If 
^  the  interest  of  the  assured  in  the  property  be  any  other  than 
^^  the  entire  unconditional  and  sole  ownership  of  the  property 
^^  for  the  use  and  benefit  of  the  assured,  or  if  the  building  in- 
*'  sured  stands  on  leased  ground,  unless  the  lease  be  perpetual, 
^^  it  must  be  so  represented  to  the  society,  and  so  expressed  in 
^^  the  written  part  of  this  policy  otherwise  the  policy  shall  be 
"  void." 

In  the  application  of  the  plaintiff  for  this  policy,  on  the  81st 
of  August,  1896,  and  signed  by  him,  are  the  following  questions 
which  are  mateiial : 

1.  "  Are  you  the  sole  owner  of  the  property  to  be  insured  ?  " 
Answer.    "Yes.'' 

2.  "Are  you  the  owner  of  the  land  on  which  the  above 
described  building  stands  ?  "    Answer.    "  Yes." 

At  the  bottom  of  and  part  of  this  application  is  the  following : 
"  And  the  said  applicant  declares  that  the  foregoing  is  a  full 
"and  true  exposition  of  all  the  facts  and  circumstances  in 
"regard  to  the  property  to  be  insured,  so  far  as  the  same  are 
"  known  to  the  applicant,  and  the  annexed  diagram  (if  any) 
"shows  all  buildings  or  combustible  material  within  one  hun- 
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^^^       "  dred  and  fifty  feet  of  the  property  proposed  for  insurance,  and 

lbbell     4(  agrees  that  the  whole  shall  form  the  basis  of  the  insurance 

The  nobwioh  "  Contract.    If  the  agent  of  the  company  fills  up  or  signs  this 

mra^IcB  *^  application,  he  will  in  that  case  be  the  agent  of  the  applicant 

SOCIETY.     "  and  not  the  agent  of  the  company." 

Tnek  c. J.  It  will  be  borne  in  mind  that  the  jury  have  found  that  the 
land  was  situate  on  the  highway,  and  that  the  plaintiff  so  told 
McAllister  when  the  application  was  made ;  that  McAllister  did 
not  act  as  agent  or  sub-agent  of  the  company  for  any  other  pur- 
pose than  for  receiving  applications;  that  when  plaintiff  told 
McAllister  that  the  house  was  situate  on  the  highway,  the  latter 
replied,  '^  We  will  put  it  down  as  yours,"  and  that  the  plaintiff 
consented  to  this ;  that  the  house  insured  was  situate  on  the 
S  highway ;  that  it  was  not  the  land  of  Ross  &  Company ;  that  the 

house  being  on  the  highway  the  risk  was  not  thereby  materially 
increased,  and  that  the  plaintiff  was  not  the  owner  of  the  land 
on  which  the  house  was  built. 

The  plaintiff,  therefore,  when  in  answer  to  the  question, 
^^  Are  you  the  owner  of  the  land  on  which  the  above  described 
"  building  stands  ?  "  answered  "  Yes,"  he  made  a  false  represen- 
tation, that  is,  he  stated  what  was  untrue  in  fact.  As  to  the 
effect  of  this  answer  the  learned  Judge  declined  to  give  any 
opinion  at  the  trial. 

I  leave  out  of  my  consideration  the  question,  ^^  Are  you  the 
"  sole  owner  of  the  property  ? "  and  rest  my  judgment  on  the 
answer  to  the  question,  "  Are  you  the  owner  of  the  land?  "  If 
the  answer  is  untrue  in  fact,  it  is,  in  my  opinion,  a  false  repre- 
sentation within  the  words  of  the  condition,  and  makes  the 
policy  void.  And  it  matters  not,  it  seems  to  me,  whether 
or  not,  the  land  being  in  fact  on  the  highway,  materially 
increased  the  risk.  Further,  I  think  that  whatever  took  place 
between  the  plaintiff  and  McAllister  when  the  application 
was  signed  is  no  waiver  of  the  false  representation.  The 
application  itself  is  explicit  on  this  point,  for  it  says :  ^*  If  the 
*^  agent  of  the  company  fills  up  or  signs  this  application  he 
*^  will  in  that  case  be  the  agent  of  the  applicant,  and  not  the 
"  agent  of  the  company." 

But  it  is  said  that  the  application  is  not  a  part  of  the  policy. 
This,  however,  is  not  so,  for  the  first  condition  makes  the  appli- 
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cation  a  part  of  the  policy.    The  words  are :  ♦*  If  an  application,       ^^^ 
**  survey,  plan,  or  description  is  referred  to  in  this  policy,  such     i-^bbll 
*^  application,  etc.,  shall  be  considered  a  part  of  this  contract  thbnoswich 
"and  a  warranty  by  the  assured."    In  the  written  part  of  the  ^^^^^ 
policy,  wherein  is  the  description  of  property  insured,  there  are     soonrr. 
the  words,  " Situate  on  the  north  side  of  the  Great  Road  from    Tudcoj. 
"  Dalhousie  to  Bathurst,  in  the  Parish  of  Durham,  Restigouche 
"  County,  N.  B.,  as  per  diagram  filed  with  application."    So  it 
is  clear  that  the  application  is  referred  to  in  the  policy,  and 
therefore  forms  part  of  the  contract  and  is  a  warranty  by  the 
assured. 

It  is  not  hard  to  understand  why  insurance  companies  en- 
deavor to  protect  themselves  by  conditions  in  their  policies  such 
as  those  above  quoted. 

It  might  well  be  that  a  company  would  insure  a  man's  house 
and  effects  when  situate  on  his  own  land,  when  the  insurance 
would  be  refused  if  the  property  was  on  leased  land.  More 
readily  might  the  risk  be  declined  if  the  company  had  know- 
ledge that  the  goods  proposed  to  be  insured  were  on  the  high- 
way. 

Even  if  it  is  true,  as  stated  by  McAllister  in  his  evidence, 
that  the  plaintiff  in  answer  to  the  question  "  Are  you  the  owner 
"  of  the  land? "  said  that  he  was  on  the  highway,  and  McAllister 
replied  "  I  will  put  you  down  in  the  application  as  the  ground 
"belongs  to  you,"  that  does  not  operate  as  a  waiver  of  the 
condition  of  the  policy.  McAllister  was  not,  in  writing  the 
answer  to  that  question,  acting  as  agent  of  the  defendants,  for 
the  application  itself  declares  that  in  that  respect  he  was  the 
agent  of  the  assured. 

The  case  of  the  North  British  Mercamtile  Insurance  Oampany 
V.  MeLellan  (1)  was  cited  at  the  argument.  But  the  reasoning 
of  the  learned  Judge  in  deciding  that  case  does  not  apply  to 
Uiisone. 

In  that  case  Ritchie  C.J.  held  that  the  application  of  M.  for 
insurance  not  being  made  part  of  the  policy  by  insertion  or 
reference,  the  statements  in  it  were  not  warranties,  but  were 
collateral  representations,  which  would  not  avoid  the  policy, 

(1)  21 S.  C.  B.  288. 
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^^^       unless  the  facts  mis-stated  were  material  to  the  risk.    If  mate- 
lebell     riaiity  was  a  question  of  law  the  non-communication  of  the 
THE  NORWICH  agreement  with  P.  could  not  affect  the  risk;  if  a  question  of 
?^S^^  fact,  it  was  passed  upon  by  the  jury. 
SOCIETY.        In  the  present  case  the  application  for  insurance  was  made 
Taokcj.    part  of  the  policy  by  distinct  reference,  and  therefore  the  state- 
ments in  it  are  warranties  by  the  assured. 

It  was  held  by  Strong  J.  in  the  same  case  that  *^  The  appli- 
"  cation  being  properly  connected  with  it,  by  verbal  testimony, 
^*  formed  part  of  the  policy,  and  the  statements  in  it  were  wai^ 
^^ranties,  but  as  M.  only  pledged  himself  to  the  truth  of  his 
^^  answers  ^  so  far  as  known  to  him  and  material  to  the  risk,' 
^^  and  such  knowledge  and  materiality  were  for  the  jury  to  pass 
*'  upon,  the  result  was  the  same  whether  they  were  warranties 
**  or  collateral  representations.'^ 

In  the  application  now  under  consideration  there  is  no  limita- 
tion in  the  answers  to  the  questions.  The  plaintiff  pledges  him- 
self absolutely  to  the  truth  of  his  answers  and  there  are  no  such 
words  as  ^^  so  far  as  known  to  him  and  material  to  the  risk." 
In  fact  McLellan  v.  The  North  British  Bmirance  Company  is 
rather  an  authority  for  the  view  I  hold  as  to  the  effect  of  the 
false  representation  in  this  case.  At  all  events  it  does  not 
assist  the  plaintiff. 

In  Sowden  v.  Standard  Fire  Insurance  Company  (1)  the  appli- 
cation contained  an  agreement  that  if  the  agent  of  the  company 
filled  up  the  application  he  should,  in  that  case,  be  the  agent  of 
the  applicant,  and  not  of  the  company.  The  ageut  filled  up 
the  application,  which  had  been  signed  in  blank  by  the  plain- 
tiff. The  jury  found  that  the  application  contained  a  mis- 
description of  a  fact  material  to  the  risk.  It  was  there  held 
that  the  plaintiff  was  bound  by  the  representations  made  by  the 
agent. 

In  Compton  v.  Mercantile  Insurance  Company  (2)  one  ques- 
tion was,  ^^  If  the  applicant  is  the  owner  of  the  said  building, 
^*  state  the  value  of  the  building  and  land,  and  he  answered 
«« $600.  In  fact  the  applicant  did  not  own  the  land,  having  a 
^*  lease  of  it,  which  had  only  a  short  time  to  run,  with  the  right 

(2)  6  Ont  App.  290.  (3)  27  Grant  334. 
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^^  to  remove  the  building,  the  subject  of  the  insurance;  it  was  held  _ 


^^  that  this  was  such  a  misrepresentation  of  the  interest  of  the     ^bbll 
*' applicant  as  rendered  the  policy  void  under  the  first  of  the  thx  nobwick 
"statutory  conditions."    This  decision  was  by  Spragg  C.  and  ^^J^ 
Blake  V.C.  and  Proudfoot  V.C.    Blake  V.C.,  in  the  course  of    sqcibty. 
his  judgment,  says :  "  It  is  a  matter  of  vital  moment  to  an  in-    TnetcJ. 
"  surance  company  to  know  exactly  the  interest  of  the  person 
**  seeking  insurance,  as,  to  a  very  large  extent,  it  must  control 
"  them  in  accepting,  rejecting,  or  fixing  the  rate  of  insurance." 
Proudfoot  V.C.  says :   "  I  may  add  that  in  my  opinion  it  is 
"  perfectly  evident  that  it  is  a  proper  element  of  consideration 
"  for  an  insurance  whether  a  party  insuring  a  building  is  owner 
"  also  of  the  land  on  which  it  stands.    It  is  obvious  without 
"  any  evidence  to  the  point  that  the  owner  of  a  building,  with  a 
"  right  to  remove  it,  standing  upon  land  the  lease  of  which  will 
"shortly  expire,  stands  upon  a  very  different  footing  from  one 
"who  is  owner  of  both  land  and  building,  and  ordinarily  will 
"have  a  less  interest  in  preserving  the  property  from  fire." 

See  also  Connely  v.  Chiardian  Assurance  Company  (1)  and 
Holt's  Law  of  Insurance,  474. 

For  the  reasons  I  have  given,  on  the  ground  that  the  plain- 
tiff's application  for  insurance  contains  a  misrepresentation  as 
to  the  ownership  of  the  land,  I  think  the  verdict  must  be  set 
aside  and  a  non-suit  entered. 

McLeod  J.  This  is  an  action  brought  by  the  plaintiff  on  a 
policy  of  insurance  issued  by  the  defendant  company  whereby 
they  agreed  to  insure  the  plaintiff  on  his  property  as  follows: 
On  building,  ^50 ;  on  stock  in  store  described  in  the  policy, 
1650;  on  general  household  furniture,  $280 — in  the  latter  sum 
there  are  included  $70  on  an  organ,  in  this  way  leaving  $160  on 
the  actual  household  furniture. 

It  appeared  that  Margaret  LeBell,  the  wife  of  the  now  plain- 
tiff, had  been  previously  married  to  one  Charles  Lapointe,  and 
that  Lapointe,  during  his  life-time,  owned  a  small  house  situate 
on  the  same  place  as  the  one  destroyed,  in  which  he  kept  a 


(1)  30  N.  B.  B.  316. 
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^^'       store,  and  that  they  had  a  family  of  five  or  six  children. 
^'^■"'     Lapointe  died,  and,  so  far  as  appears  by  the  evidence,  made  no 
THs  KoswioH  will,  but  it  is  in  evidence  that  just  before  his  death  he  told  his 
iwbtoSot  ^^®  *^**  ^®  would  give  her  all  his  personal  property  in  order  to 
sociBTY.     support  the  family,  and  Mrs.  LeBell,  then  Mrs.  Lapointe,  says 
MeLeodj.    he  gave  her  a  writing  to  that  effect,  which  writing  was  either 
lost  or  destroyed  by  the  fire.    She  continued  to  live  in  the 
house  and  support  the  family.    After  a  short  time  she  married  the 
plaintiff^  Charles  LeBell.     It  appears  also  that  LeBell,   the 
plaintiff,  at  the  time  of  his  marriage,  worked  during  winters  in 
lumbering  operations  in  the  woods,  acting  as  cook,  and  the  evi- 
dence is  that  after  he  married  Mrs.  Lapointe,  and  some  time 
during  the  fall  or  winter  of  that  year,  he  having  gone  into  the 
woods  as  a  cook,  she,  Mrs.  LeBell,  went  to  where  he  was  work- 
ing and  asked  him  to  come  home,  and  told  him  if  he  would 
come  and  remain  there  and  take  care  of  herself  and  the  family, 
she  would  give  him  all  her  property.     Her  property  at  that  time 
consisted  of  the  house,  as  it  then  was,  and  a  small  stock  of  goods 
and  some  money  in  the  Savings  Bank.    He  agreed  to  that  and 
went  home  with  her,  and  she,  in  furtherance  of  carrying  out 
her  agreement,  went  to  the  Savings  Bank  and  transferred  to 
him  a  sum  of  money  that  was  then  in  the  Bank  in  her  name, 
being  her  own  money.     He  remained  after  that  at  home  in  the 
house  and  carried  on  the  business  of  a  small  country  store- 
keeper.    There  was  a  small  amount  of  goods  on  hand  but  he 
purchased  other  goods  and  continued  to  trade  in  buying  and 
selling  goods,  and  at  the  time  of  the  fire  practically  all  the 
goods  burned  were  goods  that  had  been  subsequently  purchased 
by  him.     He  also  improved  and  extended  the  house,  making 
various  substantial  additions  to  it,  and  afterwards,  on  the  Slst 
of  August,  1896,  went  to  David  McAllister,  who  was  the  agent 
of  the  defendant  company  in  that  locality,  and  applied  for  in- 
surance on  his  house  and  stock  and  furniture  in  the  amount  as 
above  named.     The  house  itself  was  in  fact  situate  on  the  high- 
way, that  is,  it  was  situate  within  the  limits  of  the  Great  Road 
passing  through  there,  but  not  on  the  portion  of  the  road  t^t 
was  actually  used  by  the  public.     When  he  made  his  applica- 
tion to  McAllister,  in  answer  to  the  question  in  the  application, 
*^  Are  you  the  owner  of  the  land  on  which  the  above  descril^d 
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** building  stands?"  he  told  McAllister  he  was  not,  that  the. 
building  stood  on  the  highway.  McAllister  told  him  that  the 
proper  answer  to  that  was  "Yes,"  and  therefore  in  the  applica-THs  nobwich 
tion  the  answer  was  put  down  "Yes."  There  is  no  dispute 
between  the  parties  as  to  what  took  place  at  the  time  of  the 
application,  because  both  the  plaintiff  and  McAllister  agree  as 
to  that.  All  the  property  insured  was  destroyed  by  fire  on  the 
24th  November,  1896.  There  is  no  evidence  whatever,  and 
practically  no  pretence,  that  the  fire  itself  was  fraudulent.  The 
defendants'  claim,  or  their  principal  claim,  is  that  the  applica- 
tion is  a  part  of  the  policy ;  that  McAllister,  in  filling  out  the 
application,  was  the  agent  of  the  plaintiff,  and  that  there  was  a 
misrepresentation  in  answering  the  question,  "Are  you  the 
"owner  of  the  land  on  which  the  above  described  building 
"stands?"  "Yes."  The  house  in  fact  being  situate  within 
the  highway.  The  application  itself  contains  this  provision: 
"  If  the  agent  of  the  company  fills  up  or  signs  this  application 
"  he  will  in  that  case  be  the  agent  of  the  applicant  and  not  the 
"agent  of  the  company."  They  also  claim  that  he  did  not 
really  own  the  house  or  goods  destroyed.  A  number  of  ques- 
tions were  left  to  the  jury,  and  all  matters  of  fact  were  found 
in  favor  of  the  plaintiff^  including  the  fact  that  McAllister  was 
the  sub-agent  of  the  company,  that  the  plaintiff  told  McAllister 
that  the  house  was  situate  on  the  highway,  and  that  McAllister 
told  him,  "  We  will  put  it  down  as  yours,"  and  that  the  plain- 
tiff owned  all  the  property. 

Dealing  then  with  the  question  as  to  whether  the  plaintiff  is 
precluded  from  recovering  because  in  the  application  on  which 
the  policy  was  issued  he  stated  that  he  was  the  owner  of  the 
land  on  which  the  building  was  situate,  I  have  come  to  the 
conclusion  that  he  is  not  precluded  in  consequence  of  that.  It 
will  be  borne  in  mind  that  the  application  for  insurance  was 
made  to  McAllister,  who  was  the  agent  of  the  company,  and 
authorized  to  receive  applications  for  insurance.  It  is  true  that 
the  application  itself  says  that  if  the  agent  of  the  company  fills 
up  or  signs  this  application  he  will  in  that  case  be  the  agent  of 
the  applicant  and  not  the  agent  of  the  company,  and  the  appli- 
cation in  this  case  was  filled  up  by  McAllister,  the  agent  of  the 
company,  but  signed  by  LeBell,  the  plaintiff.    In  my  opinion 
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^^-  that  does  not  in  this  case  affect  the  matter  in  issue.  The  plain- 
lxbbll  ijjjf  gj^yg  McAllister,  as  the  agent  of  the  company,  the  correct 
ths  NoBwicH  and  proper  information  on  which  to  fill  out  the  applicatioa. 
iKBTO^TCT  Then  the  company  itself  had  the  information  as  to  the  position 
socisTT.  of  the  house  and  the  ownership  of  the  land  on  which  it  was 
McLeodj.  situate,  and  the  only  mistake  that  was  made,if  mistake  were  made, 
was  in  improperly  describing  it  in  the  application,  and  if  it  was 
improperly  described  it  was  improperly  described  because  the 
agent  of  the  company  directed  him,  the  plaintiff,  improperly  as  to 
the  answer  to  be  made  in  the  information  he,  the  plaintiff,  gave. 
The  plaintiff  gave  him  correct  information  as  to  the  situation  of 
the  house.  He  told  McAllister  that  it  was  situate  on  the  high- 
way, and  McAllister,  as  agent  of  the  company,  told  him  that 
under  these  circumstances  the  proper  answer  to  that  question  was 
*^Yes."  I  cannot  conceive  how  the  company  can  itself  take 
advantage  of  the  wrong,  if  wrong  it  was,  of  its  own  agent.  In 
The  Hastings  Mutual  Fire  Insurance  Company  v.  Shannon  (1) 
the  late  Chief  Justice  Ritchie,  in  giving  judgment,  at  page  408, 
cites  with  approval  the  following:  "Upon  the  authority  of 
**  Newcastle  Insurance  Company  v.  Macmoran  it  seems  that,  even 
"in  case  of  warranty,  it  would  be  a  good  answer  that  the  mis- 
"  take  or  misrepresentation  was  to  be  attributed  solely  to  the 
"insurers  themselves  or  their  agent,  and  finally  the  Supreme 
"  Court  of  Pennsylvania,  in  the  case  of  Bruner  v.  Howard  Fire 
^^  Insurance  Company^  determined  during  the  present  year,  and 
"  not  yet  reported,  has  decided  that  parol  evidence  is  admissible 
"  to  show  that  the  description  of  property  insured,  annexed  to  a 
"  policy,  though  signed  by  the  insured,  was  drawn  up  by  the 
"  agents  of  the  insurer ;  and  that  they  knew  all  about  the  pro- 
"  perty  from  verbal  description  by  the  insured  and  from  actual 
"  survey,  and  that,  therefore,  omissions  and  errors  therein  were 
"  those  of  such  agents,  and  not  of  the  insured,  notwithstanding 
"  a  provision  in  the  policy  that  the  description  should  be  taken 
"  as  part  thereof,  and  as  a  warranty  on  the  part  of  the  insured." 
I  cannot  see  how  it  is  possible  for  the  company,  having  an 
agent  as  McAllister  was,  to  act  for  them  in  the  effecting  of  in- 


(1)  2  S.  G.  R.  394. 
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snranoe,  and  when  the  proper  information  is  given  to  him,  and. 

he  gives  instroctions  to  the  party  asking  for  insurance  as  to 

how  the  application  shoald  be  filled  up,  in  the  face  of  that  takoTHx  Norwich 
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the  premium,  and  if  there  is  no  loss  pocket  it,  and  if  there  is  a 
loss  say  that  notwithstanding  the  fact  that  proper  information 
was  given  to  our  i^ent,  our  agent  instructed  the  party  to  make  MeLeodj. 
an  improper  or  a  wrong  answer  to  the  questions  contained  in 
the  application,  and  therefore  we  will  not  pay  the  loss.  Great 
stress  was  laid  on  the  provision  in  the  application  that  *'  if  the 
**  agent  of  the  company  fills  up  or  signs  this  application,  he  will 
^*in  that  case  be  the  i^nt  of  the  applicant  and  not  the  agent  of 
*'  the  company.^'  As  to  how  far  that  provision  extends  Cannely 
V.  The  Chuxrdian  Asmirance  Company  (1)  may  be  referred  to* 
But  in  my  opinion  whatever  may  be  said  as  to  whether  this 
application  under  the  terms  of  a  policy  forms  a  part  of  the 
policy  or  not,  which  I  will  consider  hereafter,  there  is  a  great 
distinction  between  the  agent  filling  up  and  signing  the  applica- 
tion on  the  information  given  him  by  the  insured,  or  as  in  this 
case  instructing  the  insured  as  to  how  the  answer  should  be 
made,  after  the  agent  has  the  proper  information.  In  this  case 
the  insured  gave  the  agent  proper  instructions  as  to  the  pro- 
perty and  as  to  the  condition  of  it,  and  the  situation  of  the 
house.  When  he  gave  that  to  the  agent  he  gave  it  to  the 
company  itself.  The  principle  is  this :  Notice  to  the  agent  of  a 
matter  clearly  within  the  scope  of  his  agency,  as  this  was,  is 
notice  to  the  principal.  The  company  must  be  regarded  as 
knowing  what  the  agent  knows.  Numbers  of  cases  may  be 
cited  to  this  effect. 

In  the  case  I  have  already  referred  to.  The  JSiastings  Mutual 
Fire  Ineuranee  Company  v.  Shannon  (2),  Chief  Justice  Ritchie, 
at  page  407,  uses  the  following  words :  ^*  The  knowledge  of  the 
*^  agent  in  such  a  case  being  the  knowledge  of  the  company,  or 
'^in  other  words,  in  such  a  case  notice  to  the  agent  being  notice 
"to  the  principal.*' 

In  the  case  of  the  Peoria  Marine  and  Fire  Insurance  Company 
V.  Halli  4  Bennett  Fire  Insurance  Cases,  787,  it  is  said  at  page 


(1)  20  &  C.  R.  20S. 


(2)  2  8.  C.  R.  394. 
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'^'       743 :  "  The  principle  to  which  we  allude  is,  that  notice  to  the 

lbbbll     (( ageot  is  notice  to  his  principal.    The  company  must  be  re- 

thk  Norwich  ^^  garded  as  knowing  what  he  knew.    If  he  knew  that  powder 


mOTmlOT  "  ^^  ^®P*  **  *^®  *^™®  ^^  *'^®  insurance,  or  to  be  kept  during 
sociOTT.  ^^its  continuance,  the  company  must  be  regarded  as  having 
McLeodj.    " known  it  also." 

It  must  therefore  be  taken  that  when  the  plaintiff  went  to 
McAllister  and  told  him  the  position  of  the  house,  and  that  it 
was  situate  on  the  highway,  he  gave  absolute  notice  to  the 
company  to  that  effect,  and  when  the  agent  with  that  know- 
ledge gave  him  the  instructions  as  to  how  the  application  should 
be  filled  out,  he  was  not  agent  of  the  plaintiff,  but  was  for  in- 
structing him,  the  plaintiff,  agent  of  the  company,  and  when  he 
told  the  plaintiff  that  the  proper  way  to  answer  that  question, 
in  view  of  the  information  he,  the  plaintiff^  gave  him,  was 
"  Yes,"  as  it  was  answered,  the  company  must  be  bound  by  the 
answer  so  given,  or  at  all  events  cannot  take  advantage  of  it. 
They  were  not  deceived.  The  plaintiff  did  not  give  any  incor- 
rect information.  He  gave  correct  information,  and  the  com- 
pany, through  their  agent,  instructed  him  to  fill  out  the  appli- 
cation in  the  way  it  was  filled  out,  and  it  would  be  permitting 
the  company  to  perpetrate  a  fraud  if  they  were  allowed,  after 
their  agent  had  been  given  correct  information  as  to  how  the 
property  was  situate,  as  to  the  ownership  of  the  land  on  which 
it  was  situate,  and  the  answer  was  made  as  their  agent  directed^ 
to  take  the  premium  and  not  pay  the  loss.  It  would  be  saying 
that  they  could,  with  a  full  knowledge  of  the  facts,  take  the 
premium,  issue  their  policy,  and  yet  in  case  of  a  loss  not  pay, 
I  think  they  must  be  held  liable  under  such  circumstances. 

The  following  authorities  may  be  referred  to :  InsuraTice  Comr 
pany  v.  Mahone  (1),  Immrance  Company  v.  Wilkinson  (2),  New 
Jersey  Insurance  Compqny  v.  Baker  (3). 

As  to  the  application  being  a  part  of  the  policy,  I  do  not 
think  the  reference  to  it  in  the  policy  is  sufficient  to  make  the 
whole  application  a  part  of  the  policy.  The  portion  of  the 
policy  referring  to  it  is  as  follows :  *^  If  any  application,  survey, 


(1)  21  Wallace  162.  (2)  13  Wallace  222.  (3)  94  U.  S.  610. 
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**  plan,  or  description  of  the  property  hereby  insured  is  referred       ^">»- 
"  to  in  this  policy,  such  application,  survey,  plan,  or  description     ^^^^^^ 
^^  shall  be  considered  a  part  of  this  contract  and  a  warranty  byTn  Norwich 
"the  assured."    The  only  reference  to  the  application  in  the  ^^^^b 
policy  is  contained  in  the  following  words:  "81,480;  viz.,  $550     socixtt. 
"on  the  building  only  of  his  one  and  a  half  story  frame  shingle '  MoLeodj. 
"  roof  building,  24  x  80,  and  addition  attached,  16  x  20  feet,  occu- 
"  pied  by  assured  as  a  store  and  dwelling,  situate  on  the  north 
"  side  of  the  Great  Road  from  Dalhousie  to  Bathurst,  in  the 
"  Parishof  Durham,  Restigouehe  county,  N.  B.,  as  per  diagram 
"filed  with  the  application." 

On  the  back  of  the  application  there  was  a  diagram  as 
follows : 

North. 


No.  1.  16x20. 

24x30. 


^  Great  Road,  Dalhousie  to  Bathurst.  H 

I —  s 

^  South.  ^ 

I  do  not  think  that  reference  makes  the  whole  application 
itself  a  part  of  the  policy.  The  diagram  referred  to  was  not  on 
the  application  when  plaintiff  signed  it,  but  was  put  on  after- 
wards, presumably  by  the  agent  of  the  company.  The  reference 
in  the  policy  is  ^^  As  per  diagram  filed  with  application,"  treating 
it  as  a  matter  different  from  the  application,  and  I  think  it 
should  be  treated  as  though  it  were  on  a  separate  piece  of  paper, 
in  which  case  it  clearly  would  not  be  a  part  of  the  application, 
and  the  reference  to  it  would  not  incorporate  the  whole  applL 
cation  in  the  policy,  and  on  that  ground  I  do  not  think  it  comes 
within  the  first  condition  of  the  policy,  and  therefore  I  think 
the  whole  application  itself  is  not  by  the  reference  made  a  part 
of  the  policy.  As  to  the  personal  property,  the  jury  found  that 
the  plaintiff,  after  the  alleged  gift  by  his  wife,  purchased  goods 
other  than  those  received  from  his  wife  for  the  purpose  of 
carrying  on  the  business  in  the  said  house,  and  that  he  did  own 
the  stock  of  goods  in  the  store,  and  also  the  furniture  at  the 
time  of  the  fire,  and  haying  heard  all  the  evidence  I  have  no 
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^aw-       doubt  that  the  plaintiff  fairly,  honestly,  and  bona  fide  owned 
^^^^^     the  goods  in  the  house  and  the  house  itself,  and  therefore  I 
thx  nobwick  think  that  the  verdict  of  the  jury  was  right. 

Ukioh  Fteb 

sociETT.        Hanington  and  Landby  JJ.  agreed  with  MgLeod  J. 


MeLeodJ. 


VanWabt  J.  agreed  with  Tuck  C.J. 
Babksb  J.  took  no  part. 


*  Motion  T^foBed* 


1898. 


4pra  23. 


Ex  Pabtk  KILLAM.     Ex  Pabtk  McLEOD.     Ex  Pabtk  WILKINS- 

Dominion  official — Order  to  pay  judgment  debt  by  instalments  — 
Jurisdiction  of  Local  Legislature  —  Judicial  discretion  —  In^ 
proper  exercise  of —  69  Vict.^  c.  28  y  s.  5S, 


K.,  M.  and  W,  were  oflioera  of  the  government  of  Canada  and  were  in  reoeipt 
of  annual  salariee  amounting  to  $1,800,  $400,  and  $700  reepectively. 

K.f  upon  being  examined  before  the  Judge  of  the  County  Court  of  W.,  was, 
under  the  provisions  of  69  Vict.,  c.  28,  s.  63,  ordered  to  pay  the  amount  of 
the  judgment  against  him  by  instalments  at  the  rate  of  five  doUars  per  month* 
M.  and  W.,  being  examined  before  the  Judge  of  the  County  Court  of  S., 
were,  under  the  same  section,  ordered  to  pay  the  amounts  of  the  judgments 
against  them  by  instalments  at  the  rate  of  five  and  ten  doUars  per  month 
respectively. 

Orders  nisi  having  been  obtained  to  bring  up  the  three  orders  for  the  purpose 
of  quashing  them,  upon  the  returns  thereof,  it  was 

Beld,  (per  Tvas,  C.J.,  Hanington,  Van  Wart  and  MoLson  JJ.,  Landrt  J. 
dissenting) : 

(1.)  That  the  provisions  of  69  Vict.,  c.  28,  s.  63  authorizing  the  Judge  or 
other  officer  before  whom  the  examination  is  held,  upon  it  being  made  to 
appear  to  him  that  the  judgment  debtor  is  unable  to  pay  the  whole  of  the 
debt  in  one  sum,  but  is  able  to  pay  the  same  by  instalments,  to  make  an 


*  Reversed  oo  appeal  to  the  Supreme  Court  ol  Canada. 
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order  that  the  debtor  shall  pay  the  amount  of  the  jadgment  debt  by  instal- 


ments, in  BO  far  as  it  is  sought  to  apply  the  same  to  salary  or  income  derived  Bx  parte 

from  office  or  employment  nnder  the  government  of  Canada,  is  ultra  vires  of  Killam 

the  Provincial  Legislature,  and,  therefore,  that  the  orders  against  K.,  M.  ^  ^* 
and  W.  should  be  quashed ;  and, 

(2.)  That  in  the  cases  of  M.  and  W.,  there  being  no  evidence  or  charge  of 
fraudulent  conduct  on  their  parts,  the  circumstances  showed  such  aa  im- 
proper exercise  of  discretion  on  the  part  of  the  Judge  of  the  County  Court  of 
8.,  that  the  orders  made  by  him  should  be  quashed  on  that  ground  as  welL 


January  26  and  27, 1898.  Orders  nisi  for  certiorari^  having 
been  granted  in  these  three  cases  (the  facts  of  which  will 
suflSciently  appear  in  the  judgment  of  the  learned  Chief 
Justice)  returnable  in  Hilary  Term,  C.  A.  Stockton  and  Grant 
now  shewed  cause.  These  cases  differ  from  those  of  municipal 
assessments,  where  the  obligation  is  created  by  the  municipality 
without  the  consent  of  the  debtor.  These  are  yoluntary  debts, 
and  the  party  contracting  them  ought  to  be  estopped  from 
setting  up  that  they  cannot  be  enforced.  The  principle  of  the 
cases  on  assessments,  which  will  be  relied  upon  by  the  other 
side,  does  not,  therefore,  apply  here. 

Stockton^  Q.Cy  Hazen^  Q.Cy  and  Crocket  in  support  of  the 
orders. 

In  England  there  have  been  many  cases  holding  the  salary 
or  income  of  a  person  derived  from  a  public  office  exempt 
from  execution  and  the  bankruptcy  laws.  The  reasons  assigned 
for  the  decisions  are  those  of  public  policy.  It  is  upon  the 
same  principle  that  our  Courts  have  held  that  salaries  of  Do- 
minion officials  cannot  be  impaired  by  municipal  or  civic  assess- 
ment. Sx  parte  Burke  (1)  and  the  cases  there  cited.  The 
half  pay  of  a  lieutenant  is  not  the  subject  of  sale,  and  he  can- 
not be  compelled  to  include  it  in  his  schedule  in  insolvency 
proceedings.  Flarty  v.  Odium  (2).  The  pension  of  an  East 
Indian  officer  does  not  pass  in  bankruptcy,  although  not  ex- 


(1)  34  N.  B.  R.  200.  (2)  3  T.  R.  681. 
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^^^  cepted  by  the  Act.  Gibson  v.  The  Emt  India  Company  (1) ; 
^^^  Innes  v.  The  East  India  Company  (2) ;  Ex  parte  Hawker  in  re 
etai,  Keely  (3).  The  applicants  in  the  cases  at  bar  are  still  public 
officials,  and  in  Wells  y.  Foster  (4)  it  was  held  that  a  compen- 
sation granted  to  a  pablic  civil  officer  on  the  reduction  of 
officers  in  his  department  under  4  &  5  Wm.  lY.,  c.  24,  is  not 
assignable.  The  ground  of  the  decision  given  by  Lord  Abinger 
in  the  last  case  is  that  it  is  fit  that  public  servants  should  not 
be  deprived  of  the  means  of  a  decent  subsistence,  otherwise 
they  would  be  exposed  to  the  temptations  of  poverty.  So  also 
the  pension  of  an  officer  in  the  Indian  army  is  not  liable  for 
payment  of  costs  and  for  permanent  alimony  awarded  in  a 
decree  of  dissolution  of  marriage :  Birch  v.  Birch  (5).  And 
this  was  approved  in  Luccls  v.  Harris  (6).  In  Gather  cole  v.  SmiA 
(7)  the  Rector  was  not  allowed  to  set  off  against  arrears  of  a 
retired  clerk  in  holy  orders  a  judgment  debt  against  the  clerk. 
As  to  the  argument  on  the  ground  of  public  policy:  SeeGrenfell 
V.  Bean  and  Canons  of  Windsor  (8) ;  ex  parte  Huggins  (9)  ;  In  re 
Mirams  (10).  The  case  of  Willcock  v.  Terrell  (11)  might  seem  to 
conflict  with  the  current  of  authorities,  but  the  decision  there 
went  on  the  ground  that  the  pension  was  for  past  services,  and 
there  was  no  right  to  command  the  time  of  defendant  for  future 
services.  The  Act  59  Vict.,  c.  28,  only  contemplates  property 
liable  to  be  taken  in  execution.  It  can  only  apply  to  real  or 
personal  property  so  liable  (s.  36).  Therefore  s.  58,  providing 
for  payment  by  instalments  can  only  refer  to  real  or  personal 
property.  The  order  only  goes  in  case  defendant  has  the 
means  to  pay  (s.  48)  which  can  only  apply  to  real  or  personal 
property.  There  can  be  no  property  in  future  earnings.  The 
wages  might  never  accrue.  Death,  dismissal  from  office,  or 
other  contingencies  might  prevent  any  future  salary  being 
earned,  and  yet  the  orders  apply  to  future  salary. 


(1)  6  Bing.  N.  C.  262.  (6)  18  Q.  B.  D.  127. 

(2)  17  C.  B.  361.  (7)  17  Ch.  Div.  1. 

(3)  L.  R.  7  Ch.  App.  214.  (8)  2  Beav.  544. 

(4)  8  M.  &  V^.  149.  (9)  21  Ch.  Div.  85. 

(5)  8  P.  D.  163.  (10)  (1891)  1  Q.  B.  594. 

(11)  3Ez.  Div.  323. 
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The  discretion  of  the  Judge  making  the  order  must  be  a  ^^^ 

legal  discretion.    Apart  from  the  right  to  order  payment  by  ^^^ 

instalments  the  facts,  at  least  in  the  cases  of  McLeod  and  etai. 

Wilkins,  show  that  the  County  Court  Judge  did  not  exercise  a  Tnokoj. 
proper  discretion. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  Orders  nUi  for  certiararis  were  granted  in  the 
above  cases  made  returnable  at  Hilary  Term,  1898. 

The  legal  points  involved  are  practically  the  same  in  all  the 
cases. 

Samuel  W.  Wilkins  is  a  civil  servant  of  the  government  of 
Canada  at  a  salary  of  $700  a  year. 

Herbert  H.  McLeod  is  also  in  the  employ  of  the  same 
government  at  a  salary  of  $400  a  year. 

Amasa  E.  Killam  is  likewise  a  servant  of  the  Canadian 
government  at  a  yearly  salary  of  $1,800. 

Wilkins  and  McLeod  were  brought  up  before  Judge  Forbes 
of  the  Saint  John  County  Court  for  examination  under  the  pro- 
visions of  the  Act  of  Assembly  59  Vict.,  c.  28,  being  an  Act 
relating  to  the  arrest,  imprisonment,  and  examination  of  debtors. 
Amasa  E.  Killam  was  brought  up  for  examination  under  the 
provisions  of  the  same  Act  before  Judge  Wells  of  the  West- 
morland County  Court. 

A  judgment  had  been  obtained  against  each  of  the  debtors; 
Judge  Forbes  made  orders  that  Wilkins  and  McLeod  should  pay 
the  amount  of  the  judgment  debts  against  them  by  instalments. 
Wilkins  at  the  rate  of  $10  a  month  and  McLeod  an  instalment 
of  $5  each  month.     Killam  was  ordered  to  pay  $5  each  month. 

I  shall  deal  with  the  case  of  Wilkins,  and  my  reasoning  shall 
apply  to  all  the  cases. 

Two  principal  points  are  urged  why  the  rule  for  a  certiorari 
should  be  made  absolute.  The  first  that  the  Judge  improperly 
exercised  his  discretion  in  making  the  order,  and  the  second 
that  the  Act  does  not  apply  to  a  civil  servant  of  the  govern- 
ment of  Canada,  and  that  it  is  not  within  the  competency  of 
the  Provincial  Legislature  to  pass  such  an  Act. 
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'^^  It  appears  by  aflBdavit  that  Wilkins  has  neither  real  estate 

^J^^    'nor  personal  property — nothing  but  the  salary  which   he  re- 

etai.  ceives  from  the  government. 
Tnekoj.  Section  86  of  c.  28  makes  provision  for  the  examination 
before  a  Judge  of  a  County  Court  of  a  judgment  debtor,  or  a 
person  ordered  to  pay  money,  as  to  any  and  what  property  he 
has  which  by  law  is  liable  to  be  taken  in  execution  on  such 
judgment  or  order  for  the  payment  of  money.  Power  is  given 
by  ss.  46  and  47  of  the  same  Act  to  commit  to  prison  for 
any  term  not  exceeding  one  year,  or  until  payment  of  the  sum 
due,  with  or  without  the  privilege  of  bail  to  the  limits,  any 
person  who  makes  default  in  payment  of  any  sum  due  from 
him  in  pursuance  of  any  order  or  judgment  of  the  Court.  By 
s.  48  this  jurisdiction  of  any  Court  or  Judge  can  only  be  exer- 
cised under  the  circumstances  named  in  that  section.  He 
must  have  had  the  means  to  pay  and  refused  to  pay,  or  has 
obtained  credit  under  false  pretences,  or  that  with  intent  to 
defraud  his  creditors  he  has  parted  with  his  property,  or  with 
intent  to  defraud  his  creditors,  has  concealed  or  removed  any 
part  of  his  property  whereby  the  plaintiff  is  materially  preju- 
diced in  obtaining  satisfaction  of  his  judgment,  or  that  the 
person  making  default  is  about  leaving  the  Province.  It  is 
clear,  I  think,  from  s.  48  that  with  perhaps  the  exception  of 
a  person  about  to  leave  the  Province  the  Court  or  a  Judge 
shall  only  exercise  this  jurisdiction  when  fraud  is  proved  on  the 
part  of  the  debtor.  This  Act,  it  seems  to  me,  was  passed  to 
prevent  and  punish  fraud.  It  never  could  have  been  in  the 
contemplation  of  the  Legislature  to  vex  and  harrass  an  honest 
debtor  or  to  pass  an  Act  which  would  afford  the  means  of 
oppression.  And  yet  it  looks  as  if  it  was  being  used  for  that 
purpose.  Then  there  is  s.  53  which  provides  that  where  the 
judgment  debt,  exclusive  of  costs,  does  not  exceed  $400,  and 
the  debtor  makes  a  disclosure,  or  is  brought  up  for  examina- 
tion under  the  provisions  of  the  Act,  and  it  is  made  to  appear 
to  the  Judge  or  other  officer  before  whom  the  disclosure  is 
made  or  examination  had,  that  such  debtor,  while  unable  to 
pay  the  whole  amount,  is  able  to  pay  the  same  by  instalments, 
such  Judge  or  other  officer  may,  in  his  discretion,  make  an 
order  that  the  debtor  shall  pay  the  amount  of  the  judgment 
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debt  by  instalments.    Now  this  is  a  legal  discretion,  and  if      ^^' 
improperly  exercised  may  be  reviewed  by  the  Ctourt.    Section     ^^^ 
63,  like  the  other  sections  to  which  I  have  referred,  points  to       etai. 
the  dishonest  and  not  the  honest  debtor ;  to  the  one  who  can    Tuok  o.j. 
pay  and  will  not.     Certainly  not  to  the  man  who  is  honest  but 
unfortunate,  and  has  barely  sufficient  from  his  income  to  pro- 
vide himself  and  his  family,  if  he  has  one,  with  the  simple 
necessaries  of  life.    When  the  debtor  is  honest,  and  has  been 
guilty  of  no  fraudulent  act,  and  has  neither  real  or  personal 
estate  and  only  a  moderate  income,  I  think  it  an  unwise  and 
wrongful  discretion  on  the  part  of  a  Judge  to  compel  such  a 
debtor  to  pay  by  instalments.    For  if  he  fail  to  comply  with 
the  terms  of  the  order  he  is  liable  to  attachment  as  for  contempt 
of  Ck>urt,  and  such  attachment  may  be  issued  by  the  Judge  of 
any  County  Court  after  notice,  and  in  case  the  Judge  so  orders, 
the  debtor,  so  in  contempt,  shall  not  have  the  privilege  of  bail 
to  the  limits.    This  may  be  good  legislation  for  a  dishonest  and 
fraudulent  debtor,  but  it  was  never  meant  for  an  honest  one. 
Apart  altogether  from  the  other  question  involved  I  think  this 
order  ought  not  to  have  been  made. 

Next  there  is  the  other  important  question  whether  or  not 
such  an  order  can  be  made  against  a  servant  or  employee  of  the 
government  of  Canada.  I  think  a  Provincial  Legislature  has 
not  the  power  to  pass  an  Act  to  authorise  such  an  order  to  be 
made,  and  that  therefore  this  s.  58  does  not  apply  to  civil 
servants  of  the  crown. 

The  question  comes  up  here  for  the  first  time  for  judicial 
decision  in  this  Province.  But  the  reasons  which  have  been 
given  by  the  Courts  for  their  judgments  when  they  decide  that 
civil  servants  are  not  liable  to  be  assessed  for  municipal  pur- 
poses on  their  incomes  derived  from  the  government,  apply 
with  equal  force  to  a  judgment  debtor  like  Wilkins,  who  is 
ordered  by  a  Judge  to  pay  money  by  instalments.  The  prin- 
ciple is  the  same  in  each  case.  It  will  be  found  running 
through  all  decided  cases  from  the  time  of  Chief  Justice 
Marshall  of  the  United  States  Supreme  Court.  The  rule  of 
law,  at  least  in  this  country,  firmly  established  that  this  income 
cannot  be  taxed  for  municipal  purposes  or  affected  by  judicial 
orders  such  as  this  one,  is  not  for  the  benefit  of  the  individual 
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^^*        but  of  the  state.     The  government  is  entitled  to  the  benefit  of 

^^^[^     all  the  ability  which  its  servant  possesses,  and  if  his  income  is 

etca.       lessened  by  municipal  taxation,  or,  as  in  this  case,  by  a  judicial 

Tuck  c. J.    order,  he  is  thereby  rendered  less  fit  to  perform  the  service 

which  is  due  to  the  crown. 

I  think  that  this  question  first  came  formally  up  for  decision 
in  Leprohon  v.  Ottawa  (1),  and  again  in  the  Ontario  Court  of 
Appeals  (2)  which,  by  an  unanimous  opinion,  reversed  the 
judgment  of  the  Queen's  Bench.  Following  this  case  is  Ex 
parte  Owen  (8),  where  it  was  held  that  an  income  of  an  officer 
in  the  Customs  who  resided  in  the  City  of  Saint  John  was  not 
subject  to  taxation  for  municipal  purposes. 

In  Coaiei  v.  Town  ofMoncton  (4),  the  Court  goes  a  step  further 
and  holds  that  persons  who  received  a  yearly  salary,  that  those 
who  were  paid  by  the  month  at  a  certain  rate  per  year,  and 
who  were  not  appointed  under  the  Civil  Service  Act — engine 
drivers,  conductors  and  other  mechanics — were  not  liable  to  be 
assessed  for  municipal  purposes. 

In  Cooley  on  Constitutional  Limitations,  at  page  597,  a  high 
authority,  the  author  says:  ^^For  the  like  reasons  a  state  is 
"  prohibited  from  taxing  an  officer  of  the  general  government 
'^for  his  office  or  its  emoluments,  since  such  a  tax  having  the 
"effect  to  reduce  the  compensation  for  the  services  provided  by 
"  the  Act  of  Congress  would,  to  that  extent,  conflict  with  such 
"  Act  and  tend  to  neutralize  its  purposes." 

In  Bobbins  v.  The  Commissioners  of  Erie  (5)  it  was  held  that 
a  state  cannot  tax  an  officer  of  the  United  States  for  his  office 
or  its  emoluments. 

In  The  Collector  v.  Bay  (6)  the  same  doctrine  is  affirmed  in 
referring  to  the  power  of  Congress  that  it  is  not  competent  for 
Congress,  under  the  Constitution  of.  the  United  States,  to 
impose  a  tax  upon  a  judicial  officer  of  a  state. 

In  the  Quebec  Superior  Court,  in  the  case  of  Evans  v.  Mudon 
(7)  it  was  held  that  "  a  Provincial  Legislature  has  no  power 


(1)  40  U.  C.  Q.  B.  478.  (4)  26  N.  B.  R.  605. 

(2)  2  Ont.  App.  522.  (5)  16  Peters  443. 

(3)  20  N.  B.  R.  487.  (6)  11  Wallace  113. 

(7)  2  Cartwright's  Cae.  346. 
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"to  declare  liable  to  seizure  the  salaries  of  employees  of  the       '^^- 
"  Federal  government."    That,  it  seems  to  me,  is  precisely  the    ^^^ 
effect  of  the  order  made  by  Judge  Forbes  in  respect  of  the       etai. 
salary  of  Wilkins.  Tnok  c. j. 

In  McOalloch  v.  The  State  of  Maryland  (1)  it  was  held, 
Marshall  C.J.  delivering  the  judgment,  that  the  law  of  Mary- 
land imposing  the  tax  upon  the  Bank  of  the  United  States, 
incorporated  by  Congress,  was  unconstitutional. 

In  Flarty  v.  Odium  (2)  it  was  held  that  the  creditors  under 
the  Lord's  Act  may  compel  the  debtor  to  include  in  his  schedule 
everything  that  he  can  sell  for  his  own  benefit.  But  the  half 
pay  of  an  officer  is  not  the  subject  of  sale,  and  therefore  the 
creditors  cannot  compel  him  to  include  it  in  his  schedule. 

In  Gibson  v.  The  East  India  Company  (8)  it  was  held  that 
the  retiring  pension  of  a  military  officer  of  the  East  India 
Company  does  not  pass  to  his  assignee. 

In  Innes  v.  The  East  India  Company  (4)  Jervis  C.J.,  in  de- 
livering judgment,  says :  "  I  am  of  opinion  that  the  defendants 
**'  are  entitled  to  judgment.  The  superannuation  in  question  is 
*^  clearly  not  a  debt  within  the  meaning  of  the  Common  Law 
"  Procedure  Act,  1854.  It  is  true  53  Geo.  Ill,  c.  155,  s.  98, 
"authorises  the  Court  of  Directors  to  award  these  retiring 
"  allowances.  But  it  is  clearly  not  a  debt  within  the  meaning 
"  of  the  Common  Law  Procedure  Act.  It  is  not  a  debt  at  all 
"  but  a  mere  gratuity." 

In  Birch  v.  Birch  (5)  Sir  James  Haunen  held  that  the  pension 
of  an  officer  in  the  Indian  army  is  not  liable  to  sequestration 
for  payment  of  costs  and  permanent  maintenance. 

In  Jjucas  V.  Harris  (6)  the  decision  in  Birch  v.  Birch  was 
approved. 

It  appears  to  me  that  by  analogy  to  the  above  decisions,  and 
following  them,  the  order  made  by  Judge  Forbes  that  Wilkins 
should  pay  by  instalments  cannot  be  supported. 


(1)  4  Wheaton  316.  (4)  17  C.  B.  351. 

(2)  3  T.  R.  681.  (5)  8  P.  D.  163. 

(3)  5  Bing.  N.  C.  262.  (6)  18  Q.  B.  D.  127. 
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^^^  I  think,  therefore,  that  the  rules  in  Wilkins  and  McLeod  on 

^^^^  both  grounds,  and  in  Killam's  case  on  the  second  ground,  must 

•tai.  be  made  absolute. 


Tnok  C.  J. 


Haninqton  and  VanWabt  JJ.  agreed  with  the  learned 
Chief  Justice. 

MgLeod  J.  agreed  with  the  learned  Chief  Justice  in  the 
Killam  and  Wilkins  cases  and  took  no  part  in  the  McLeod 
case. 

Landby  J.  dissented. 

Babeeb  J.  took  no  part. 

Etdes  aiiolute. 


im.  Ex  Partb  GIBERSON. 


AprU^A, 


Liqiuyr  License  Act  —  Certiorari  —  Conviction  —  Warrant  executed  hy 
a  Constable  not  qualified — Evidence, 

The  fact  that  the  defendant  was  arrested  and  brought  before  the  magistrate, 
who  made  the  conviction,  by  a  constable  who  was  not  qualified  as  required 
by  Con.  Stat.,  c.  99,  s.  69,  is  no  ground  for  a  certiorari  under  the  Liquor 
License  Act,  1896.  The  improper  arrest  does  not  go  to  the  jurisdiction  of 
the  convicting  magistrate. 


February  4, 1898.  Thomas  Lawson  now  moved  for  a  rule  nwi 
calling  upon  Neil  McQuarrie,  police  magistrate  of  the  Andover 
and  Perth  Civil  Court,  to  shew  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  a  certain  conviction  made  by  him 
on  the  22nd  of  January  last,  whereby  the  defendant  was  adjudged 
to  pay  a  fine  of  $50  and  costs  for  selling  liquor  without  a  license, 
on  the  following  grounds: 

1.    That  there  was  no  evidence  to  warrant  the  conviction. 
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2.     That  the  warrant  upon  which  the  defendant  was  arrested  ^^^ 

and  brought  before  the  convicting  magistrate  in  the  first  in-  ^j^^j^^ 

stance  was  executed  by  a  constable  who  was  not  qualified  under  yi^^j;;;;^  j 

Con.  Stat.,  c.  99,  s.  69.  

Our.  adv.  vult. 


The  judgment  of  the  Court  (Tuck  C.J.,  Hakington, 
Landry,  Van  Waet  and  MgLeod  J  J.)  was  now  delivered  by 

Van  Wart  J.  This  is  an  application  for  a  rule  nin  for 
a  certiorari  to  remove  into  this  Court  a  conviction  of  the 
applicant  for  unlawfully  selling  liquor  without  a  license.  The 
conviction  was  made  by  the  police  magistrate  of  the  Andover 
and  Perth  Civil  Court  on  the  22nd  day  of  January  last.  The 
rule  was  moved  on  two  grounds : 

1.  No  evidence  to  warrant  a  conviction. 

2.  That  the  person  who  executed  the  warrant  and  arrested 
the  defendant  was  not  a  legally  qualified  constable. 

The  evidence  showed  that  the  defendant  was  driving  a  horse 
attached  to  a  peddling  box  on  ruuners  through  the  country, 
and  as  be  met  some  persons  on  the  road  he  waved  his  hand  to 
them  and  they  went  to  the  box,  and  after  some  conversation 
purchased  liquor.  A  man  who  was  with  the  defendant  opened 
the  box  and  handed  out  the  liquor.  The  team  and  box  belonged 
to  the  defendant,  and  he  afterwards,  in  the  presence  of  the 
constable,  unlocked  the  box  and  took  out  a  bottle  of  gin.  He 
spoke  of  the  team  as  his,  and  had  the  key  of  the  box  in  his 
possession.  Under  this  evidence,  uncontradicted,  I  think  that 
the  magistrate  was  justified  in  making  the  conviction. 

It  is  not  denied  that  the  constable  was  not  a  ratepayer  upon 
real  or  personal  property  or  income  in  the  parish  for  which  he 
was  appointed,  and  was  not  rated  and  had  not  paid  any  rates  for 
the  year  previous.  The  objection  is  that  the  defendant  was 
arrested  on  a  warrant,  in  the  first  instance,  by  the  constable,  and 
that  the  arrest  was  illegal,  and  the  magistrate  had  no  jurisdic- 
tion to  proceed  because  the  constable  was  not  qualified,  as 
required  by  Con.  Stat.,  c.  99,  s.  69,  to  be  appointed  to  the  office. 
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^^^  I  think  that  there  is  nothing  in  the  objection.    It  matters 

to^TO^.   ^^*  ^y  ^^**  means  the  defendant  is  brought  before  the  m^is- 
Vanwiut  J.  ^^^^'    ^^  ^^  ^*^*  ^6  ^8  present,  and  the  magistrate  has  jurisdic- 

tion  over  the  person  and  offence,  he  may  lawfully  proceed  with 

the  hearing.  The  improper  arrest  does  not  go  to  the  jurisdiction 
of  the  magistrate.  The  grounds  for  the  decision  in  Regina  v. 
Eughe»  (1)  are  applicable  to  this  case.  I  think  that  the  rule 
should  be  refused. 

Barker  J.  took  no  part. 

Ride  refused. 


AprU2S. 


JAMES  V.  CROCKETT. 
Want  of  ordinary  care  amd  skill  in  a  sv/rgeon  —  Emdetice  —  Nim-suiL 

In  an  action  against  a  surgeon  for  not  exercising  ordinary  care  and  skill  in 
treating  the  plaintiff  for  an  injury  to  his  arm,  caused  by  his  being  accidentally 
thrown  from  his  sleigh,  the  learned  Judge  who  tried  the  case  non-suited  the 
plaintiff  on  the  ground  that  as  neither  the  plaintiff  nor  any  of  his  witnesses 
was  able  to  say  that  the  arm  was  dislocated  as  a  result  of  the  accident,  and 
as  both  the  defendant  and  another  surgeon,  teho  was  called  in  by  the 
defendant  and  examined  the  arm  three  weeks  after  the  accident,  swore  thafc 
it  was  not  dislocated,  and  as  the  dislocation,  which  was  sworn  to  exist  a  year 
and  nine  months  after  the  accident  by  a  third  surgeon,  whom  the  plaintiff 
consulted,  and  which  was  admitted  to  exist  at  the  time  of  the  trial  —  more 
than  three  years  after  the  accident — might  have  been  the  result  of  disease, 
as  was  shown  by  the  evidence  of  several  expert  witnesses,  there  was  no 
evidence  to  leave  to  the  jury  upon  which  they  could  properly  find  a  verdict 
for  the  plaintiff. 

Held  (per  Tuck  C.J.,  Lakdrt,  YanWakt,  and  HcLeod  JJ.,  Hanikgton  J. 
dissenting),  that  the  non-suit  was  right ;  and  that  even  if  the  dislocation  was 
the  result  of  the  accident  the  mere  fact  that  the  defendant  did  not  discover 
it  and  treat  the  plaintiff  accordingly,  was  not  of  itself  evidence  of  want  of 
ordinary  care  and  skiU  on  the  part  of  the  defendant. 

(1)  4  Q.  B.  D.  614. 
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Per  Hakinoton  J.    That  as  there  were  symptoms  of  dislocation  immediately        ^M. 
after  the  accident,  as  the  arm  was  admittedly  dislocated  at  the  time  of  the       Jamxs 
trial,  and  had  been  so  for  some  considerable  time  before,  as  the  plaintiff's  wife  *. 

swore  that  the  arm  at  the  time  of  the  trial  exhibited  very  much  the  same  ^^^^^^^' 
appearance  that  it  did  when  the  defendant  was  treating  it,  as  three  weeks  Tnek  O.J. 
after  the  accident  the  defendant  admitted  that  the  arm  might  have  been 
slightly  out,  and  at  that  time  adopted  means  to  reduce  the  dislocation,  the 
learned  Judge  should  have  left  it  to  the  jury  to  find  whether  or  not  the 
dislocation  was  caused  by  the  accident,  and  existed  at  the  time  the  defendant 
was  called  in,  and  if  so  whether  or  not  the  defendant  was  n^ligent  or 
showed  want  of  ordinary  care  and  skill  in  not  discovering  it. 

Action  of  trespass  on  the  case  against  a  surgeon  for  not 
exercising  reasonable  and  ordinary  care  and  skill  in  treating 
the  plaintiff  for  an  injury  to  his  arm,  the  result  of  his 
being  accidentally  thrown  from  his  sleigh,  tried  before  McLeod 
J.  and  a  jury  at  the  York  sittings  in  June,  1897.  The 
plaintiff  was  non-suited  at  the  trial  by  the  learned  Judge.  The 
facts  and  arguments  of  the  counsel  will  appear  in  the  judgments 
of  the  learned  Chief  Justice  and  Hanington  J. 

February  7,  1898.  William  WiUon^  on  behalf  of  the  plain- 
tiff, now  moved  to  set  aside  the  non-suit  and  for  a  new  trial. 

0.  S.  Crockett  contra. 

Wilson  in  reply. 

Our.  adv.  wit. 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  The  only  question  here  is,  whether  there  was 
any  evidence  of  negligence  which  the  learned  Judge  should 
have  submitted  to  the  jury. 

The  action  is  against  a  medical  doctor  for  malpractice  while 
acting  in  his  capacity  as  surgeon. 

On  the  11th  of  January,  1894,  the  plaintiff,  while  driving 
with  his  wife  and  daughter,  was  thrown  from  his  pung  or  sleigh 
and  badly  injured.  His  arm  was  disabled  so  that  he  had  to  be 
driven  home  by  his  son-in-law.  He  sent  at  once  for  Dr.  Crockett, 
the  defendant,  who  came  and  made  an  examination  of  the  plain- 
tiff, in  the  presence  of  his  wife,  daughter,  and  son-in-law ;  told 
him  that  there  were  no  bones  broken ;  that  the  shoulder  was 
not  dislocated ;  that  all  that  he  could  see  was  that  the  muscles 
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1896. 


.  were  badly  strained ;  that  he  had  received  a  bad  shaking  up  bat 

JAMB8      would  soon  come  all  right.     He  ordered  the  arm  to  be  wrapped 

csocKETT.   in  cloth  from  the  wrist  to  the  shoulder,  and  that  a  wash  be 

Tudcoj.    applied.     Mr.  James  suffered  great  pain  during  the  night ;  the 

injured  arm  was  almost  useless  so  that  he  could  not  raise  it  to 

his  head,  and  in  bringing  it  to  his  shoulder  it  caused  such  pain 

that  he  let  it  drop  down.     Dr.  Crockett  went  to  see  him  the 

next  morning  and  continued  to  do  so  for  three  or  four  weeks, 

making  no  change  in  the  treatment.    After  a  length  of  time, 

owing  to  a  strange  appearance  of  the  arm,  James  went  to  see 

the   doctor,  who  said  the   muscles  were   strained  and  needed 

exercise,  and  recommended  sawing  wood. 

On  the  17th  of  February  the  defendant  took  with  him 
Dr.  Cobum  to  see  the  plaintiff.  They  stripped  him,  examined 
him,  measured  his  arm,  raised  it  over  his  head,  and  while  the 
defendant  had  the  heel  of  his  foot  in  the  plaintiff's  arm  pit. 
Dr.  Coburn  was  pulling  on  the  arm.  In  answer  to  Mrs.  James's 
question  if  his  shoulder  was  dislocated,  the  defendant  said :  **'  It 
**  may  be  that  his  shoulder  is  slightly  out,  and  if  it  is,  it  will 
^^  wear  a  place  for  itself  and  come  all  right."  The  plaintiff  saw 
Drs.  Crockett  and  Coburn  again  with  the  same  result.  There 
was  a  further  consultation,  when  the  defendant  ordered  a 
galvanic  battery,  but  this  gave  no  relief.  The  plaintiff  was 
unable  to  work  or  use  his  arm.  He  claims  that  his  condition  is 
the  result  of  unskilful  practice  and  negligence  on  the  part  of 
Dr.  Crockett. 

In  October,  1895,  the  plaintiff  saw  Dr.  Atherton,  who  ex- 
amined his  arm,  and  in  his  evidence  says  that  it  could  be  plainly 
seen  that  the  shoulder  was  dislocated.  There  seems  little  doubt 
that  at  this  time  the  shoulder  was  dislocated.  But  that  being 
so  it  does  not  follow  that  the  defendant  is  liable  in  this  action 
unless  there  was  negligence,  that  is,  in  this  case,  unskilful 
practice  on  the  part  of  the  defendant,  he  is  not  guilty.  A 
medical  man  does  not  in  point  of  law  guarantee  the  recovery  of 
his  patient.  He  is  called  upon  to  exercise  a  reasonable  degree 
of  skill  and  care.  If  he  fail  in  this,  and  evil  results  ensue,  he 
is  liable  in  an  action  of  negligence.  A  surgeon  does  not 
undertake  to  perform  a  cure,  nor  does  he  undertake  to  use  the 
highest  possible  degree  of  skill,  as  there  may  be  persons  of 
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higher  education  and  greater  advantages  than  himself;  but  he  ^^^ 
undertakes  a  fair,  reasonable,  and  competent  degree  of  skill,  ^^^ob 
and  in  an  action  against  him  by  a  patient,  the  question  for  the  cbockstt. 
jury  is,  whether  the  injury  complained  of  must  be  referred  to  a  xnokc^. 
want  of  a  proper  degree  of  skill  and  care  in  the  defendant  or 
not.  Tindall  C.J.,  in  Lanphier  v.  Phipoi  (1) :  To  render  a 
medical  man  liable,  even  civilly,  for  negligence  or  want  of  skill, 
it  is  not  enough  that  there  has  been  a  less  degree  of  skill  than 
some  other  medical  men  might  have  shown,  or  a  less  degree  of 
care  than  he  himself  might  have  bestowed;  nor  is  it  enough 
that  he  himself  acknowledges  some  degree  of  want  of  care» 
there  must  have  been  a  want  of  competent  and  ordinary  care 
and  skill,  and  to  such  a  degree  as  to  have  led  to  a  bad  result. 
Erie  C.J.,  in  Rich  v.  Pierpont  (2).  If  this  is  good  law  (it  is 
the  opinion  of  two  distinguished  Chief  Justices)  then  what 
evidence  is  there  here  of  negligence  or  want  of  due  care  and 
skill  which  the  learned  Judge  should  have  left  to  the  jury  ? 
By  the  evidence  of  the  plaintiff  himself.  Dr.  Crockett  made 
more  than  one  careful  examination  of  the  injured  arm,  and  not 
content  with  his  own  diagnosis,  he  took  with  him  Dr.  Cobum 
for  consultation.  I  fail  to  see  that  the  evidence  shows  any 
neglect  or  want  of  ordinary  care  and  skill  on  the  part  of  the 
defendant.  Even  if  the  plaintiff^s  shoulder  was  dislocated 
when  he  was  thrown  from  the  pung  it  does  not  follow  that  the 
defendant  was  negligent  because  he  was  unable  to  discover  the 
dislocation.  He  gave  careful  attention  to  the  patient,  and  the 
learned  Judge  could  not  have  put  his  finger  on  any  evidence 
which  would  have  justified  him  in  directing  the  jury  that,  if  they 
believed  it,  they  must  find  the  defendant  guilty  as  charged. 

After  the  evidence  by  both  parties  had  been  given  a  non-suit 
was  granted.  In  moving  to  set  it  aside,  and  for  a  new  trial,  the 
plaintiff's  counsel  contended  that  the  learned  Judge  should 
have  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff's 
shoulder  was  dislocated  when  the  defendant  first  visited  James, 
and  if  the  jury  found  that  the  shoulder  was  dislocated  at  that 
time  it  was  evidence  of  negligence  on  the  part  of  the  defendant 


(1)  S  C.  &  P.  475.  (2)  3  F.  &  F.  35. 
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^^^       in  not  finding  it  out,  and  the  plaintiff  should  have  had  a  verdict. 

JAMK8      J  (jiffer  fpQm  this  view  for  the  reasons  I  have  stated. 

cbockett.       Furthermore,  I  incline  to  think  that  the  evidence  of  disloca- 

Tnck  G.J.    tion  at  the  time  of  the  accident  was  not  sufficient  to  warrant 

the  learned  Judge  in  leaving  it  to  the  jury.     He  could  not  have 

done  more  than  ask  the  jury  to  speculate  upon  a  condition  of 

things  about  which  there  was  no  certainty. 

Several  medical  men  were  called  and  gave  testimony.  Dr. 
Atherton,  by  the  plaintiff,  and  Drs.  Crockett,  Coburn, 
Walker  and  MacLaren  on  the  part  of  the  defendant.  Of 
course  the  plaintiff's  doctor  differed  in  some  respects  from  the 
defendant's  doctors.  Learned  Judges  have  again  and  again 
expressed  their  want  of  confidence  in  expert  testimony,  especi- 
ally in  respect  of  hand-writing.  As  to  surgery,  however,  in 
this  advanced  age  among  the  ordinary  physicians  of  this  country 
one  ought  not  to  expect  to  find  much  difference  of  opinion, 
either  as  to  diagnosis  or  treatment.  But,  unfortunately,  it  does 
sometimes  occur.  Dr.  Atherton  says,  there  are  three  promin- 
ent dislocations,  and  some  say  four.  He  describes  them,  and 
also  what  he  saw  as  evidence  of  dislocation  in  James's  shoulder. 
I  shall  quote  portions  of  his  evidence :  ^^  Of  course  as  time  goes 
^'  on  the  deformity  becomes  more  manifest  on  account  of  wast- 
"  ing  of  the  muscles.  Q.  When  you  saw  this  would  you  judge 
'^  the  dislocation  had  been  of  long  standing?  A.  I  did  not  take 
^^  much  observation  of  that.  In  this  dislocation  it  would  limit 
^^  the  movements  of  the  hand  towards  the  opposite  shoulder  and 
•  "  towards  the  back.  It  would  limit  the  movements  of  the  hand 
"  towards  the  opposite  shoulder,  and  make  it  difficult  to  get  the 
"arm  around  the  back.  Q.  What  causes  dislocation?  A.  A 
"  fall  on  the  shoulder  will  cause  it,  or  on  the  elbow  or  on  the 
"  hand  when  it  is  outstretched  and  bears  the  whole  weight  of 
"  the  body,  or  a  direct  blow  from  something  may  do  it,  or  a 
"  convulsion  may  do  it.  If  he  struck  on  the  top  of  the  shoulder 
"  it  would  not.  Q.  Would  not  a  blow  on  the  top  of  the  shoulder 
"  in  some  cases  produce  dislocation  ?  A.  Not  fair  on  the  top. 
"  I  do  not  see  how  it  could  unless  it  broke  the  bone." 

Dr.  Atherton  describes  the  various  forms  of  treatment  in  a 
case  like  that  of  Mr.  James.  One  is  the  same  as  that  adopted 
by  Drs.  Crockett  and  Coburn  on  the  17th  of  February. 
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Mrs.  James  in  her  evidence  says  that  the  arm  has  the  same        ^^- 
appearance  now  (that  is  at  the  trial)  as  when  Drs.  Crockett  and      J-^^"* 
Coburn  came  to  visit  him.     Under  the  point  of  the  shoulder    cbockett. 
the  arm  appears  to  be  shrunken.  Tuck  c. j. 

On  cross-examination,  Mr.  Gregory,  counsel  for  the  defend- 
ant, put  a  question  to  Dr.  Atherton  in  this  way :  ^'  I  see  in 
"  Hamilton,  in  the  edition  of  1891,  on  page  220,  'the  difficulty  of 
^^  diagnosis  in  the  case  of  accidents  about  the  shoulder  joint  has 
"been  constantly  recognized  by  surgeons;  difficulties  which 
^^  have  sometimes  rendered  diagnosis  impossible.'  Tou  recognize 
"that  still  as  being  good  doctrine?  A.  Under  some  circum- 
"  stances  that  would  be  correct.  Then  there  is  another 
"  extract  from  Hamilton :  *  In  a  rapid  review  of  the  cases  of 
"  dislocation  of  the  shoulder  which  have  come  under  my  notice 
"  and  of  which  I  have  taken  pains  to  make  a  record,  I  find 
^Hliirteen  subglenoid  and  ten  subcoracoid  dislocations,  which 
*'were  not  reco'gnized  as  such  by  the  surgeons  first  called. 
*^  Some  were  mistaken  for  fractures,  and  some  were  called  con- 
"  tusions  or  sprains,  and  among  the  surgeons  who  fell  into  these 
"  errors  are  some  of  our  oldest  and  most  distinguished  hospital 
"  surgeons.'  '^     Dr.  Atherton  answers  "  Yes." 

*'  Q.  You  spoke  of  there  being  dislocations  sometimes  occur- 
^^  ring  from  other  causes :  Does  not  dislocation  sometimes  occur 
"  from  osteoarthritis  of  the  shoulder  joint  ?  A.  I  should  doubt  it. 
"It  might  dislocate  a  little,  but  I  do  not  think  it  would  dislocate 
"  the  bone.  I  cannot  say  it  is  impossible.  I  never  saw  such  a 
"  case.  I  doubt  whether  dislocation  would  be  very  bad  in  such  . 
"  a  case ;  and  if  so  there  would  be  evidence  that  there  was  osteo- 
"  arthritis,  which  is  not  so  in  this  case.  Osteoarthritis  is  an 
"  inflammation  of  the  joint  and  neighboring  parts  of  the  bones 
"  and  ligaments.  Q.  You  would  not  dispute  the  authorities  who 
"said  it  was?  A.  No,  nor, would  I  dispute  authorities  that 
*^  said  it  was  not,  either.  Some  may  hold  it  to  be  rheumatic  and 
"  others  not.  I  do  not  think  that  a  complete  dislocation  of  the 
"  shoulder  joint  would  be  produced  by  any  ordinary  conditions 
"  following  an  injury  unless  it  occurred  at  that  lime." 

Holmes'  Surgery,  page  258 :  "  Cases  occur  in  which  from  the 
"paralysis  of  the  deltoid  muscle  the  shoulder  has  the  same 
"shape  as  in  dislocation,  etc."    Dr.  Atherton  answers  "Yes." 
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^^-  AgneVs  Surgery,  page  19 :    "  When  the  muscles  about  the 

JAXE8      "joint  become  paralyzed  or  enfeebled  from  any  cause,  they 

cbockbtt.    "  allow  the  head  of  the  bone  to  drop  and  the  weight  gradually 

Tuck  c. J.    ^^  causes  the  ligaments  to  become  elongated,  and  finally  to  allow 

"  the  bone  of  the  articulation  to  become  luxated."     "  Q.  What 

"would  you  say  to  that  statement?  A.  I  imagine  it  is  correct." 

Dr.  Crockett  in  his  evidence  says  that  when  he  first  examined 
the  patient  the  symptoms  showed  patalysis  of  the  deltoid. 

Dr.  Coburn  says  that  his  opinion  after  examination  was  that 
the  probabilities  were  that  there  was  no  dislocation,  but  if  any 
existed  it  was  in  the  form  of  a  sub-luxation.  Dr.  Coburn  was 
present  at  two  examinations  of  the  plaintiff.  One  at  Mr.  James's 
house,  and  one  on  the  following  day  at  Dr.  Crockett's  office. 
The  arm  was  re-measured.  He  felt  for  the  head  of  the  bone, 
made  manipulations  and  failed  to  find  that  it  was  out  of  the 
socket,  and  decided  there  was  no  dislocation.  He  placed  the 
fingers  of  the  injured  arm  on  the  top  of  the  shoulder  with  the 
elbow  touching  the  thorax.  He  believes  that  these  signs  or 
symptoms  are  inconsistent  with  dislocation  being  present,  and 
that  it  is  impossible  to  have  dislocation  of  the  shoulder  joint 
with  these  tests  being  present.  On  both  occasions  he  and  the 
defendant  measured  around  the  axilla  of  both  arms.  There 
was  no  difference.  The  measurement  of  both  arms  was  exactly 
the  same.  I  can  find  no  evidence  of  negligence  in  this  treat- 
ment. On  the  contrary  there  seems  to  have  been  skill  and 
care. 

Dr.  Walker  says  that  from  the  testimony  given  by  Dr. 
Crockett  and  Dr.  Coburn,  "  there  is  no  evidence  that  a  disloca- 
"  tion  of  the  shoulder  existed.  The  fact  of  a  dislocation  of  the 
"  shoulder  arising  from  the  accident  described  by  them  would 
"  depend  very  largely  upon  the  position  of  Mr.  James's  arm 
"  when  he  was  thrown  out  of  the  sleigh.^'  He  thinks  from  the 
evidence  that  Dr.  Crockett's  treatment  was  proper,  and  that  the 
plaintiff  had  received  a  severe  bruise  of  the  arm  and  shoulder. 

Dr.  MacLaren  says  that  from  his  examination  of  the  shoulder, 
the  muscles  about  the  joint  are  wasted  to  a  considerable  extent, 
that  there  is  paralysis  of  the  deltoid  muscle,  and  that  it  was 
possible  that  dislocation  could  take  place  from  this  cause.  He 
says  that  osteoarthritis  is  something  caused  by  injuries  and  is 


Digitized  by 


Google 


XXXIV.]  KSW  BBUNSWIOK  BBPOBTS.  647 

incurable  except  in  its  early  stages.      A  seyere  injury  in  the        ^^^ 
region  over  the  deltoid  muscle  would  affect  the  circumflex      •'^*"" 
nerve  which  supplies  that  muscle  and  the  shoulder  joint  as  well,    cbooxktt. 
and  injury  to  this  nerve  would  affect  the  parts  it  supplied.     He     Tnek  o. j. 
thinks  the  dislocation  he  observed  in  the  present  case  could 
arise  from  injury  to  the  deltoid  muscle.     He  does  not  think 
that  what  the  plaintiff  complained  of  just  after  the  accident  is 
indicative  of  dislocation. 

.  I  think  there  was  no  evidence  upon  which  the  jury  could  find 
that  the  arm  was  dislocated  on  the  11th  of  January,  1894.  The 
plaintiff  cannot  say  that  it  was,  and  the  defendant  who  exam- 
ined it  says  that  it  was  not  dislocated  at  that  time.  Then 
again,  on  the  17th  of  February,  1894,  the  shoulder  was  examined 
by  a  skilled  physician  in  consultation  with  Dr.  Crockett,  and  he 
says  that  at  that  time  the  shoulder  was  not  dislocated.  In 
addition  to  this  there  is  the  evidence  of  other  skilled  physicians, 
that  the  treatment  prescribed  by  the  defendant  was  proper  for 
the  injury,  which  he  says,  he  discovered. 

On  some  points  the  evidence  given  by  Dr.  Atherton  and  that 
given  by  the  other  doctors  is  in  conflict.  But  Dr.  Atherton  did 
not  examine  the  arm  until  twenty  months  after  the  accident, 
when  he  found  dislocation,  and  could  not  say  from  his  observa- 
tion whether  it  had  been  of  long  standing  or  not.  In  fact  there 
is  hardly  a  scintilla  of  evidence  from  which  the  jury  might 
conclude  that  dislocation  occurred  at  the  time  of  the  accident. 
Reading  the  whole  of  Dr.  Atherton's  evidence  and  the  quota- 
tions from  eminent  authors  on  surgery,  I  conclude  that  there 
was  no  certainty,  even  in  the  mind  of  Dr.  Atherton,  that  the 
dislocation  might  not  have  resulted  from  some  other  cause.  If 
the  whole  case  hinged  upon  the  question  as  to  the  cause  of  the 
dislocation,  I  can  see  no  evidence  which  would  have  justified 
the  jury  in  finding  that  Dr.  Crockett's  diagnosis  as  to  the 
plaintiff's  injury  was  not  correct.  When  in  the  fall  of  1896, 
fully  twenty  months  after  the  accident.  Dr.  Atherton  examined 
the  injured  arm  he  found  a  dislocation,  but  he  cannot  say  that 
the  dislocation  of  the  shoulder  was  present  in  January,  1894. 
He  does  not  say  that  this  dislocation  might  not  have  occurred 
from  causes  which  arose  subsequently  to  the  11th  of  January, 
1894,  but  he  inclines  to  think  that  it  could  not.    He  admits  the 
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^^^  correctness  of  the  authorities  which  go  to  show  that  in  some 
J^«™  cases  it  is  difficult  to  say  whether  or  not  there  is  dislocation, 
csocKXTT.  and  also  of  the  authorities  that  say  it  may  arise  from  paralysis 
Tnoko^.    of  the  deltoid  muscle. 

Admitting,  however,  that  there  was  dislocation  on  the  11th 
of  January,  1894,  where  is  there  evidence  that  there  was  im- 
proper treatment  or  negligence  on  the  part  of  the  defendant  ?  I 
can  find  none.    I  have  already  dealt  with  this  part  of  the  case. 

In  Cotton  V.  Wood  (1)  it  was  held  that  in  an  action  for 
i^ogligent  driving,  the  Judge  will  not  be  justified  in  leaving  the 
case  to  the  jury,  where  the  plaintiff's  evidence  is  equally  consist- 
ent with  the  absence  as  with  the  existence  of  negligence  in  the 
defendant.  In  that  case  Erie  C.J.,  in  delivering  judgment,  says: 
^^  Where  it  is  a  perfectly  even  balance  upon  the  evidence, 
**'  whether  the  injury  complained  of  has  resulted  from  the  want 
^^of  proper  care  on  the  one  side  or  the  other,  the  party  who 
^^  founds  his  claim  upon  the  imputation  of  negligence  fails  to 
*^  establish  his  case." 

In  Byder  v.  Wiymbwell  (2)  Willes  J.  says :  "  There  is  in  every 
^^  case,  not  merely  in  those  arising  on  a  plea  of  infancy,  a  pre- 
^^liminary  question  which  is  one  of  law,  viz.,  whether  there  is 
"  any  evidence  on  which  the  jury  could  properly  find  the  ques- 
*^  tion  for  the  party  on  whom  the  onus  of  proof  lies.  If  there  is 
"  not,  the  Judge  ought  to  withdraw  the  question  from  the  jury, 
*^  and  direct  a  non-suit  if  the  onus  is  on  the  plaintiff,  or  direct  a 
^^  verdict  for  the  plaintiff  if  the  onus  is  on  the  defendant.  It 
^^  was  formerly  considered  necessary  in  all  cases  to  leave  the 
^'  question  to  the  jury,  if  there  was  any  evidence,  even  a  scintilla, 
^^  in  support  of  the  case  ;  but  it  is  now  settled  that  the  question 
"  for  the  Judge  (subject  of  course  to  review)  is,  as  is  stated  by 
"  Maule  J.  in  Jewell  v.  Parr^  not  whether  there  is  literally  no 
^^  evidence,  but  whether  there  is  none  that  ought  reasonably  to 
^^  satisfy  the  jury  that  the  fact  sought  to  be  proved  is  estab- 
"lished." 

In  Toomey  v^  London  and  Brighton  Bailway  Company  (3) 
Williams  J.  enunciates  the  same  idea  thus:  ^^ It  is  not  enough  to 

(1)  8  C.  B.  N.  S.  568.  (2)  L.  B.  4  Ex.  32  at  p.  38. 

(3)  3  C.  B.  N.  S.  146. 
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*^  say  that  there  was  some  evidence A  scintilla  of  ___ 

"  evidence    •    •    .    .    clearly  would  not  justify  the  Judge  in      ^^"^ 
^^  leaving  the  case  to  the  jury ;  there  must  be  evidence  on  which   cbookxtt. 
*^  they  might  reasonably  and  properly  conclude  that  there  was    Tuokcj. 
"  negligence/' 

In  CHblin  v.  McMvilen  (1)  Lord  Chelmsford,  in  delivering 
judgment,  says :  ^^  It  was  the  duty  of  the  Court  to  do  what  the 
^^  Judge  ought  to  have  done  at  the  trial ;  and  if,  at  the  close  of 
**  the  plaintiff's  case,  there  was  not  evidence  upon  which  the 
«*  jury  could  reasonably  and  properly  find  a  verdict  for  him,  the 
^^  Judge  ought  to  have  directed  a  non-suit." 

In  drafter  v.  Metropolitan  Railway  Company  (2)  Willes  J. 
says:  ^^It  was  incumbent  on  the  plaintiff  to  give  reasonable 
*^  evidence  from  which  the  jury  would  be  warranted  in  conclud- 
^*  ing  that  the  company  had  not  furnished  sufficient  accommo- 
^^  dation  for  access  to  and  from  the  station."  That  was  a  case 
too  of  negligence,  where  two  witnesses  for  the  defendant  stated 
that  in  their  opinion  the  staircase  complained  of  was  unsafe, 
one  of  them  (a  builder)  suggesting  that  brass  nosings  on  the 
steps  were  improper  and  that  lead  would  have  been  better, 
because  less  slippery,  and  that  there  should  have  been  a  hand 
rail. 

It  was  held  that  there  was  no  evidence  of  negligence  to  go  to 
the  jury. 

I  think  that  the  non-suit  was  right  and  ought  not  to  be 
disturbed. 

Hanington  J.  This  is  an  action  charging  the  defendant 
with  negligence  and  want  of  skill  as  a  surgeon  in  his  attendance 
and  treatment  of  the  plaintiff,  in  connection  with  an  accident  in 
which  he  was  thrown  from  his  sleigh  and  his  arm  at  the 
shoulder  dislocated.  The  evidence  is  that  on  the  evening  of 
January  11th,  1894,  the  plaintiff,  when  driving  with  his  wife 
and  daughter  in  Douglas,  was,  on  turning  into  the  highway, 
thrown  from  his  sleigh,  and  his  side  and  arm  falling  on  the  icy 
ridge  between  the  horse  tracks,  his  arm  was  immediately  ren- 
dered helpless  and  very  painful  at  the  shoulder.   The  defendant, 

(1)  L.  B.  2  P.  C.  317  at  p.  335.  (2)  L.  K.  1  G.  P.  300  at  p.  303. 
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^"^       on  being  sent  for,  came  to  the  house  where  the  plaintiff  had 
JAMX8      \}Qeii  taken  the  evening  of  the  accident,  and  made  an  examina- 
GBooxKrr.    tion   of  the  shoulder  and  arm,  and  on  enquiry  of  some  one 
Haningtonj.  present  declared  the  arm  not  to  be  dislocated.     He  found  a 
bruise  on  the  forearm,  but  says  the  only  evidence  he  saw  of  dis- 
location  was  the  plaintiff's  inability  to  use  his  arm.      The 
defendant  then  bandaged  the  arm  from  the  hand  to  near  the 
shoulder,  prescribed  some  liniment    to  be  applied  and  left, 
stating  his  intention  to  return   the  next  morning  for  a  full 
examination.    As  contemplated,  on  the  next  morning  the  de- 
fendant returned,  and,  as  he  says,  made  a  full  examination  and 
decided  that  there  was  no  dislocation,  and  so  informed  the 
plaintiff.    In  his  evidence  the  defendant  says  that  he  cannot 
say  whether  he  took  measurements  (an  usual  proceeding  to 
determine  as  to  dislocation)  or  not.      He  visited  the  plaintiff 
again  on  the  18th,  16th  and  18th  of  January,  and  did  not  see 
him  again  until  the  17th  of  February ;  that  when  he  saw  the 
plaintiff  on  the  12th  of  January  the  arm  was  considerably 
swollen  over  the  deltoid  muscle,  and  on  the  18th  the  inflamma- 
tion had  greatly  subsided ;  there  was  some  thickening  over  the 
muscle,  but  the  pain  to  a  considerable  extent  remained.     On 
the  17th  of  February  the  plaintiff  came  to  the  defendant's 
office  in  town,  and  told  him  he  believed  his  arm  was  dislocated. 
In  the  afternoon  of  that  day  the  defendant  with  Dr.  Cobum, 
whom  he  got  to  attend  with  him,  went  to  the  plaintiff's  house 
and  there  examined  the  plaintiff  by  measuring  and  other  (as  he 
says)  usual  means  to  satisfy  himself  that  there  was  no  disloca- 
tion.   He  found,  among  other  things,  a  slight  flattening  over  the 
deltoid  muscle  and  the  impaired  movement  of  the  arm,  which 
he  says  is  one  evidence  of  dislocation,  as  also  of  paralysis  of 
that  muscle.     He  says  that  he  expected  adhesions  which  would 
cause  rigidity  and  want  of  movement,  and  when  the  plaintiff 
was  under  the  influence  of  chloroform  (which  they  administered) 
he  manipulated  the  arm  so  as  to  destroy  such  adhesions,  and 
that,  as  they  thought  there  might  be  a  partial  dislocation,  they 
took  the  common  and  usual  means  to  reduce  the  dislocation  by 
use  of  a  towel  and  tension  on  the  arm,  when  the  foot  or  heel  of 
one  of  them  was  in  the  arm  pit.    In  reply  to  the  enquiry  of 
Mrs.  James  as  to  whether  the  arm  was  dislocated  the  defendant 
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then  told  them  that  there  was  no  dislocation,  but  if  there  was       "'^' 
any  displacement  at  all,  the  head  of  the  bone  must  be  resting      •^^"™ 
on  the  edge  of  the  socket.  obooutt. 

On  the  trial  several  professional  witnesses  were  caUed  for  the  HAoington  j. 
parties ;  those  on  one  side  in  efifect  proving  that  the  arm  must 
have  been  dislocated  by  the  accident  and  if  so  it  was  readily 
discernible  by  a  reasonably  skilled  surgeon ;  and  those  on  the 
other,  that  the  symptoms  and  the  then  present  dislocation 
(which  all  admitted  to  exist)  may  have  been,  and  they  thought 
was  the  result  of  a  disease  called  osteoarthritis.    At  the  close 
of  all  the  evidence,  the  learned  Judge  directed  a  non-suit  to  be 
entered,  on  the  ground  that  there  was  no  evidence  on  which  the 
jury  could  find  for  the  plaintiff.     In  so  deciding,   he  says: 
^*  Going  into  the  facts  of  the  case  the  plaintiff  was  undoubtedly 
«^  injured  on  the  11th  of  January,  and  called  in  the  defendant  as 
^^  his  doctor,  and  Mr.  Wilson  properly  states  that  if  there  is 
^^  evidence  that  the  arm  was  then  dislocated,  I  should  leave  it 
*^  to  the  jury,  because  if  the  arm  was  dislocated,  while  I  do  not 
^^say  that  that  would  be  evidence  of  negligence,  it  might  be 
^^  matter  for  the  jury  to  pass  upon.   But  the  first  question  I  meet 
*^  with  is  this :   Is  there  any  evidence  before  me  upon  which  I 
^^can  say  to  the  jury,  ^gentlemen  upon  that  you  can  find  the 
**  shoulder  dislocated.'     I  have  followed  the  case  very  closely 
^^  and  confess  I  do  not  see  how  I  could  leave  that  question  to 
'^the  jury  without  telling  them  there  was  no  evidence.    The 
^^  plaintiff  does  not  say  it  was  dislocated,  and  the  plaintiff  says 
^  the  defendant  told  him  it  was  not  dislocated,  and  the  defeud- 
^^ant  says  he  examined  and   found   it  was   not   dislocated." 
He  then  refers  to  the  fact  of  the  defendant  and  Dr.Coburn 
visiting  the  plaintiff  and  examining  the  shoulder  on  the  17th  of 
February  and  their  conclusions,  and  to  the  opinions  of  a  number 
of  surgeons  that  the  defendant's  treatment  was  correct,  for  the 
state  the  defendant  and  Dr.  Coburn  said  they  found  the  arm 
and  shoulder  to  be  in,  and  proceeds  thus :    ^^  That  is  why  I  say 
^^if  I  had  evidence  to  leave  to  the  jury  as  to  whether  the 
^^  shoulder  was  dislocated  or  not,  that  I  could  say  to  the  jury, 
^  here  is  evidence  upon  which  you  can  find  that  the  shoulder 
^  was  dislocated,  but  I  feel  I  could  not  so  direct ; "  and  then 
directed  a  non-suit. 
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'^'  With  great  respect  I  cannot  arrive  at  the  same  conclusion  as 

J^J"™  the  learned  Judge.  I  cannot  but  think  that  he  was  determine 
CBocKXTT.  ing  upon  the  relative  weight  of  the  conflicting  medical  testi- 
Hmingtonj.  monies,  as  well  as  the  fiacts  in  proof  as  to  the  immediate 
helplessness  and  painful  condition  of  the  shoulder,  and  leaving 
out  of  consideration  reasonable  inferences  therefrom,  instead  of 
leaving  those  questions  for  the  jury  to  determine.  He  non- 
suited because  there  was  no  evidence  that  the  shoulder  was 
dislocated  by  the  accident.  Had  there  (as  he  says)  been  any 
evidence  of  that  fact  he  would  not  have  non-suited.  I  cannot 
but  think  that  there  was  abundant  evidence  from  which  a  jury 
could  properly  conclude  it  was  then  dislocated.  The  helpless 
condition  and  painful  state  of  the  arm  immediately  after  the 
accident  happened,  and  its  helplessness  ever  after,  both  of 
which  all  the  medical  witnesses  swear  are  symptoms  of  disloca- 
tion, are  enough  to  warrant  a  finding  of  dislocation,  to  which 
symptoms  can  be  added  the  flattening  of  the  deltoid  muscle 
which  defendant  says  he  found  on  the  17th  of  February,  and 
to  this  may  be  added,  I  think,  if  only  for  the  jury's  considera- 
tion, the  fact  that  the  arm  was,  at  the  trial  and  for  a  long  time 
previous  to  that,  admitted  by  all  to  be  dislocated,  and  no  cause 
of  dislocation  shown  other  than  the  accident,  except  the  hypo- 
thesis of  some  of  the  witnesses  that  it  might  arise  from 
osteoarthritis.  Also,  to  this  may  be  added  the  fact  that  the 
defendant  and  Dr.  Coburn  when  they  visited  the  plaintiff  used 
the  usual  means  to  reduce  dislocation,  and  then  stated  it  might 
be  a  partial  dislocation,  that  it  ^^  might  be  a  littie  out  at  the  rim 
**  but  would  wear  into  place  and  be  a  good  arm  yet.'*  Other 
symptoms  of  dislocation  were  proved  and  admitted  to  be  present 
almost  immediately  or  some  two  days  after  the  accident,  such 
as  numbness,  grating  of  the  bone  on  moving  the  arm,  the  pro- 
trusion of  the  bone  from  the  first  and  its  continuing  so  on 
the  17th  of  February  and  until  the  trial  as  it  did  when  all  the 
doctors  say  it  was  dislocated,  and  the  protrusion  was  one 
evidence  of  it.  Dr.  Coburn  had  testified  that  the  symptoms 
that  Mr.  James  stated  to  have  existed  from  the  first  would  have 
indicated  dislocation. 

If  one  medical  witness  had  alone  proved  that  the  symptoms 
and  conditions  existing  immediately  and  continuously  from  the 
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accident  were  such  as  would  be  caused  by  dislocation,  the  case       ^^^ 
I  think  should  not  be  withheld  from  the  jury,  but  it  was  much      •'^"™ 
stronger  than  that.     Of  the  symptoms  and  conditions  proved   cbockbtt. 
to  have  existed  at  the  time  and  following  the  accident,  besides  Haningtonj. 
the  above,  the  doctors  testified  that  the  following  were  symp- 
toms  and  conditions  of  dislocation:     The   condition  of  the 
plaintiff  was  ^  the  arm  moving  and  the  scapula  motionless,  the 
projection  was  the  head  of  the  humerus  and  not  an  enlargement," 
as  the  defendant  contended  of  the  coracoid  process.  Dr.  Cobum 
says  if  it  (dislocation)  existed  on  the  17th  of  February,  it  was 
in  the  form  of  sub-luxation,  in  which  the  head  of  the  bone  rests 
upon  the  glenoid  cavity.    To  form  that  opinion  it  is  apparent 
he  must  have  seen  symptoms  of  dislocation.    Dr.  Walker  (one 
of  the  defendant's  witnesses)  says  measurements  are  not  con- 
clusive, but  it  is  a  man's  duty  to  take  them.    Here  the  defend- 
ant did  not  take  them.    I  cannot  but  think  that  not  only  was 
there  evidence  which  should  have  gone  to  the  jury,  but  evidence 
on   which,    had    they  found   for  the  plaintiff,  their  finding 
would  not  have  been  against  the  weight  of  testimony. 

That  the  dislocation,  clearly  and  beyond  any  question,  existed 
at  the  time  of  the  trial  and  for  a  very  considerable  time  before, 
is  not  disputed ;  and  to  answer  the  plaintiffs  contention  that  it 
had  existed  from  the  time  of  the' accident,  as  could  be  well 
found,  I  think,  from  the  symptoms  and  conditions  to  which  I 
have  referred,  the  defendant  set  up  and  tried  to  establish  that 
the  dislocation  arose  from  osteoarthritis,  or  in  other  words 
chronic  rheumatism.  Arthritis,  as  defined  by  Dr.  Walker,  is  a 
rheumatic  affection  of  nerve  centres  at  the  joints  and  elsewhere, 
and  for  that  purpose  proved  the  symptoms  of  arthritis  and  its 
results  as  being  the  same  substantially  as  those  of  dislocation, 
and  as  causing  it.  The  defendant's  medical  witnesses  evidently 
amounted  to  this,  that  from  the  appearance  at  the  trial  the 
dislocation  might  have  been  caused  from  arthritis.  None  of 
them  was  able  to  say  it  was  so  caused,  none  of  them  had  ever 
seen  a  case  where  it  was  so  caused,  either  in  a  hospital  or  else- 
where ;  the  most  they  could  say  was  that  they  had  read  of  such 
a  thing,  and  the  most  that  Dr.  Walker,  Dr.  MacLaren  or  Dr. 
Cobum  could  say  was  that  the  result  ^' might  arise"  from 
arthritis,  or  ^^  it  was  possible  it  did,"  aud  all  were  compelled  to 
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1898.       admit  that  each  symptom  and  condition  were  as  generally 
JAMBS      present  in  dislocation  from  accident,  as  from  their  hypothesis  of 
cbockett.    arthritis.      On  the  other  hand  Dr.  Atherton  positively  stated 
Haningtonj.  that  the  dislocation  and  condition  of  the  arm  and  shoulder 
could  not  arise  from  arthritis.     There  was  some  dispute  be- 
tween the  doctors  as  to  whether  the  protrusion  was  the  end  of 
the  humerus  or  not,  which  is  the  only  principal  difference  as  to 
the  physical  condition. 

It  appears  to  me  not  to  be  necessary  now  to  say  further  as  to 
whether  the  defendant's  diagnosis  was  wrong,  nor  for  the 
learned  Judge  on  the  trial  to  go  further  than  to  say  that  there 
was  evidence  from  which  a  jury  might  reasonably  find  it  was. 
Of  course  if  there  was  no  evidence  to  go  to  the  jury,  the  case 
should  not  be  given  to  them.  The  non-suit  was  owing  to  the 
learned  Judge  giving  conclusive  weight  to  the  facts  that  the 
plaintiff  was  not  able  to  say  the  shoulder  was  dislocated,  (how 
could  he  know?)  and  that  the  defendant  and  Dr.Cobum  several 
weeks  after  thought  it  was  not,  and  that  the  hypothesis  of  the 
defendant's  witnesses  left  nothing  to  find,  thus  himself  deter- 
mining what  I  think  should  in  all  such 'cases  go  to  the  jury. 
Why  was  the  hypothesis  of  arthritis  stated  and  proved  except 
to  rebut  the  conclusion  to  be  drawn  from  the  plaintiff's  evidence 
that  the  accident  dislocated  his  shoulder,  which  admits,  I  think, 
that  on  the  plaintiff's  evidence  the  case  should  go  to  the  jury, 
leaving  it  to  them  to  determine  as  to  the  value  of  the  hypothesis. 
It  is  for  the  jury  to  say  what  caused  it  and  when,  and  if  the 
nature  of  the  injury  and  the  sequences  are  such  that  a  reason- 
able inference  can  be  drawn  that  the  dislocation  arose  at  the 
time  of  the  accident,  they  can  say  so.  And  if  they  did  so  find, 
then  the  second  question  would  arise  to  be  answered,  should 
the  defendant  have  discovered  it? 

In  the  case  of  Brownell  v.  Blacky  tried  in  Westmorland  some 
years  ago,  the  plaintiff  was  taken  with  convulsions  and  became 
weak,  and,  as  the  plaintiff  claimed,  afterwards  lost  her  health 
owing  to  the  improper  medicine,  a  strychnia  preparation,  pre- 
scribed to  her  by  the  defendant,  her  physician.  There  was  no 
proof  on  the  plaintiff's  part  as  to  how  much  strychnia  the  medi^ 
cine  contained,  or  in  what  proportion.  But  the  evidence  on  her 
behalf  shewed  that  the  defendant  said  he  prescribed  a  prepara- 
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tion  of  strychnia,  which,  it  was  admitted,  was  a  proper  remedy        ^"^ 
for  the  complaint,  and  the  medical  testimony  on  the  plaintiff's      J-^««» 
behalf  showed  that  the  convulsions  (tetanus)  and  results  were    cbockbtt. 
such  as  would  arise  from  strychnia  poisoning.     On  the  other  muUngton  j. 
hand,  the  defendant  proved  just  what  he  gave,  and  that  the 
tetanus  and  results  came  from  hysteria.    Judge  King,  who  tried 
the  case,  refused  a  non-suit  rightly,  I  think,  and  left  it  to  the 
jury  to  say  what  caused  the  results  complained  of.     The  facts, 
as  to  whether   it  was  strychnia  tetanus,  or  hysteria  tetanus, 
were  to  be  determined  by  the  jury  from  the  symptoms  and 
results.     The  jury  found  it  was  strychnia  tetanus,  but  that 
Dr.  Black  gave  the  usual  quantities,  a  proper  medicine,  but  the 
injury  therefrom  was  owing  to  an  idiosyncrasy  in  the  patient's 
nature  and  constitution.    So  here  in  my  opinion  if  the  substantial 
results  of  the  accident  are  such  as  would  exist  in  an  immediate 
dislocation,  it  is  evidence  that  the  dislocation  did  then  actually 
take  place  —  not  conclusive,  but  evidence  for  the  jury  to  deter- 
mine ;  and  it  is  surely  no  answer  for  the  defendant  to  say  it  was 
not  then  occasioned,  for  it  is  for  not  discovering  it  to  be  then 
existing  that  he  is  sought  to  be  held  responsible. 

It  does  appear  to  me  that  a  medical  hypothesis  cannot  in  law 
be  conclusive  against  direct  evidence  of  the  plaintiff's  witnesses, 
and  a  reasonable  inference  from  the  direct  results  and  symptoms 
following  immediately  and  right  along  from  the  time  of  the 
accident.  What  evidence  is  there  as  to  when  this  suggested 
rheumatism  actually  began?  Can  it  be  said  to  have  begun  as  soon 
as  the  plaintiff  was  thrown  from  the  sleigh  ?  On  the  contrary,  is 
it  not  more  natural  and  reasonable  that  the  dislocation  occurred 
by  what  generally  causes  it,  a  violent  blow  on  the  arm,  where 
the  bruise  was,  and  from  being  thrown  with  force  out  of  a 
carriage  upon  an  uneven  substance.  I  have  been  unable  to 
come  to  the  same  conclusion  as  the  majority  of  the  Court.  This 
case  seems  to  me  to  involve  the  investigation  of  an  important 
fact,  which  cannot  be  proven  by  direct  testimony.  The  fact 
of  dislocation  exists,  what  caused  it,  and  when?  That  cause 
must  surely  be  determined  by  fair,  reasonable  inferences  from 
the  surrounding  facts  and  circumstances,  the  symptoms  and 
appearances.  If  it  is  a  case  of  homicide,  the  condition  of  the 
body,  the  appearance,  the  symptoms  either  before  or  after  death 
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_  are  the  meaDS  of  determination  submitted  to  the  jury  as  to  the 

JAMES      time,  cause  and  mode  of  death ;  that  the  death  can  be  account- 

cbockbtt.   ed  for  by  some  other  hypothesis  or  theory,  however  plausible 

Haningtonj.  and  wcU  Supported,  is  not  conclusive  as  to  why  it  occurred,  or 

what  caused  it  and  when.     I  am  not  able  to  arrive  at  the 

conclusion  that  in  a  case  of  malpractice  or  want  of  skill  in  a 

professional  man,  while  it  may  be  termed  negligence,  the  law 

applicable  to  accidents  by  negligence  alone  is  to  conclusively 

govern,  a  direction  that  "  unless  negligence  is  proven  the  jury 

^^  could  not  examine  into  the  want  of  skill,"  would,  I  think,  not 

be  correct :    Seare  v.  Prentice  (1). 

In  this  case,  the  plaintiff  does  not  base  his  claim  on  the 
negligence  of  the  defendant ;  in  fact  there  is  very  little,  if  any, 
evidence  of  neglect.  I  assume  the  defendant  did  the  best  he 
knew.  Want  of  skill,  it  seems  to  me,  is  what  (if  anything) 
would  make  the  defendant  liable  here.  I  think  there  was 
unmistakable  evidence,  to  which  I  have  referred,  that  the  arm 
was  dislocated  from  the  first  by  the  concussion  of  being  thrown 
from  the  sleigh,  and  that  should  have  been  left  to  the  jury  with 
instructions  that  if  they  found  that  was  so,  then  did  the  defend- 
ant use  ordinary  and  reasonable  skill  and  diligence  in  ascertain- 
ing that  fact  ?  A  physician  or  other  professional  man  does  not 
guarantee  or  warrant  that  he  can  or  will  make  no  mistakes,  but 
he  does  undertake  to  bring  and  use  ordinary  and  reasonable 
care  and  skill  in  the  matter  submitted  to  him.  2  Sherman  & 
Redfield  (6th  ed.),  ss.  606, 607.  If  there  is  evidence  of  the  want 
of  such  reasonable  and  ordinary  skill  and  diligence,  as  I  think 
there  was  here,  in  that  all  the  doctors  agree  that  in  cases  of 
dislocation  a  surgeon  of  skill  should  discover  it,  then  that 
question  must  go  to  the  jury,  and  it  is  for  the  jury  alone  to 
determine.  Taunton  J.,  in  Doorman  v.  Jenkins  (2)  says: 
^^  Take  the  case  of  an  action  against  a  surgeon  for  negligence 
^4n  the  treatment  of  his  patient.  What  law  can  there  possibly 
^^  be  in  the  question  whether  such  and  such  conduct  amounts  to 
"negligence?  That  must  be  determined  entirely  by  the  jury." 
Mr.  Thompson,  in  his  recent  comprehensive  work  on  trials. 


(1)  8  East.  348.  (2)  2  A.  &.  E.  250. 
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2nd  vol.,  8.  1698,  adopts  this  as  the  law  on  that  subject.  Of  ^^' 
course  there  must  be  some  evidence  to  go  to  the  jury ;  mere  J^>«» 
conjecture  will  not  do,  but  I  cannot  but  arrive  at  the  conclusion  cbockxtt. 
that  where  as  here,  a  medical  man  of  good  standing  states  that  Hanington  j. 
the  arm  was  no  doubt  dislocated  by  the  accident,  and  that 
dislocations  are  readily  discernible  by  a  surgeon  of  skill,  that 
was  enough  to  compel  the  case  to  go  to  the  jury,  who  are  the 
peculiar  and  only  judges  of  the  facts  to  be  determined  on  the 
whole  conflict  of  testimony,  or  hypotheses  of  the  witnesses  as 
to  osteoarthritis  and  the  competency  and  conduct  of  the  de- 
fendant. In  2  Sherman  &  Redfield,  s.  614,  as  to  proof  of  the 
affirmative,  in  an  action  against  a  surgeon,  it  is  said:  ^^The 
*^  plaintiff  must  affirmatively  prove  all  the  elements  of  the 
*'*'  negligence  charged,  including  the  defendant's  want  of  know- 
^^  ledge  or  skill,  where  that  is  relied  upon.  This  may  be  done 
"by  proof  of  the  mode  of  treatment  pursued  by  the  defendant 
"  in  the  particular  case ;  if  that  indicates  want  of  skill,  it  is  not 
"  necessary  to  go  outside  the  case  for  proof  upon  that  point." 
Mere  surmise  and  conjecture  are  clearly  not  enough  to  warrant 
the  Judge  in  leaving  the  case  to  the  jury,  but  as  I  have  said  the 
evidence  here  goes  far  beyond  that.  If  Dr.  Atherton,  a  well 
known  physician  and  surgeon  of  undoubted  ability  and  expe- 
rience, was  correct  in  his  evidence,  then,  no  doubt,  the  arm  was 
dislocated  by  the  accident,  which  could,  with  the  exercise  of 
reasonable  skill,  have  been  readily  detected,  and,  although  the 
other  surgeons  may  have  thought  and  testified  differently,  yet 
the  conflict  should  not  have  been  determined  by  the  Judge,  but 
by  the  jury,  and  determined  on  the  same  principles  as  facts 
constantly  are  from  circumstantial  evidence.  It  appears  to  me 
an  hypothetical  conjecture  was  here  held  to  be  conclusive 
against  fair  inferences  from  admitted  facts. 

The  learned  Judge  seems  to  have  been  of  opinion,  and  so 
says,  '^  that  there  was  no  evidence  upon  which  he  could  say  to 
"the  jury  they  could  find  the  shoulder  was  dislocated  by  the 
"  accident,"  and  gives  as  the  reason  for  such  opinion  that  the 
plaintiff  could  not  swear  it  was,  and  the  defendant  said  it  was 
not.  If  that  is  the  test  then  in  no  case  can  want  of  skill  be 
made  out  by  reasonable  inferences  to  be  drawn  by  the  jury  from 
facts  in  evidence.    If  the  bone  had  been  broken  in  the  joint 


Digitized  by 


Google 


668  NEW  BEUN8WICK  BEPOBTS.  [VOL. 

^^^  instead  of  dislocated,  could  the  patient  tell,  or  could  he  know 
jAMMB  ^Y^Q  difference,  and  if  the  doctor  made  a  mistake,  or  lacked  skill 
obockbtt.  in  his  diagnosis,  and  treated  the  bone  as  dislocated  instead  of 
Huaingtonj.  broken,  could  not  the  jury,  from  the  testimony  of  other  phy- 
sicians that  the  symptoms  and  effects  of  the  dislocation  were 
different  from  the  fracture,  and  ordinarily,  readily  discoverable, 
draw  an  inference  and  find  it  was  broken,  and  the  surgeon 
lacked  skill  ?  I  have  no  doubt  they  could,  and  in  such  a  case 
it  should  be  submitted  to  them.  If  the  dislocation  existed  at 
the  trial,  and  long  before,  as  it  undoubtedly  did,  and  no 
evidence  of  any  occurrence  happening  after  the  accident  to 
occasion  it,  the  fact  speaks  for  itself,  and  is  an  important 
ingredient  in  the  jury's  enquiry  as  to  whether  it  was  there 
when  the  defendant  was  first  called,  as  it  also  is  as  to  and 
whether,  with  reasonable  skill  and  care,  he  should  not  have 
discovered  it,  and  with  the  medical  testimony,  conflicting 
though  it  was,  should  have  been  submitted  to  the  jury,  and  not 
determined  by  the  Judge.  I  think  that  the  non-euit  should  be 
set  aside  and  a  new  trial  ordered. 

Landby,  VanWabt,  and   McLeod  JJ.  agreed  with  the 
learned  Chief  Justice. 

Babkeb  J.  took  no  part. 

Motion  r^fu9ed. 
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MacPHERSON  v.  SAMET. 

County  Court  Appeal — Costs — Attaehment. 

The  Court  will  not  as  a  general  mle  grant  an  attachment  to  enforce  the 
payment  of  the  coste  of  a  County  Court  appeal.  The  ooeto  should  be 
certified  and  application  made  to  the  Court  below. 

June  7y  1898.  O,  JS.  Duffy  moved  for  an  attachment  against 
the  defendant  to  enforce  the  payment  of  the  costs  of  an  appeal 
from  the  York  County  Court  to  this  Court.  He  showed  by 
affidavit  that  the  costs  had  been  duly  taxed,  the  clerk's  allo- 
catur therefor  obtained,  and  that  a  demand  had  been  made 
upon  the  defendant. 

Our.  adv.  vulL 

The  judgment  of  the  Court  (Tuck  C.  J.,  Haningtok,  Lakdby, 
Babkeb,  Van  Wart,  and  McLeod  J  J.)  was  now  delivered  by 

Haionoton  J.  This  was  a  motion  on  the  plaintiff's  behalf 
for  an  attachment  against  the  defendant  for  non-payment  of  the 
sum  of  $68  taxed  for  the  plaintiff's  (appellant's)  costs  of  an 
appeal  to  this  Court  from  a  judgment  of  a  Judge  of  the  York 
County  Court.  The  costs  were  taxed,  the  clerk's  allocatur 
therefor  served,  and  the  amount  demanded.  I  think  that  an 
attachment  from  this  Court  is  not  the  contemplated  remedy, 
nor  is  it  available  here.  The  statute  (60  Vict.,  c.  28,  s.  75) 
authorizing  and  directing  the  mode  and  proceedings  on  appeal 
from  the  County  Court  after  directing  that  the  matter  shall  be 
set  down  for  argument  at  such  time  as  the  Supreme  Court  shall 
direct,  proceeds  thus :  ^*  And  that  Court  shall  make  such  order 
«« or  direction  to  the  Court  below  touching  the  judgment  to  be 
*^  given  in  the  matter  as  the  law  requires,  and  shall  in  their 
**  discretion 'award  costs  to  either  party,  which  costs  shall  be 
*^  certified  and  form  part  of  the  judgment  of  the  Court  below, 
*^  and  upon  receipt  of  such  order,  direction  and  certificate  the 
^^  Court  below  shall  proceed  in  accordance  therewith."    This 


/mm  17. 
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^*^       provision  seemB  to  be  plain  and  positive  as  to  what  the  Appeal 
macphbbsoh  Court  shall  do  as  to  costs  —  they  shall  certify  them  to  the  Court 
SAioT.      below  with  directions  such  as  who  shall  pay,  and  to  whom,  etc., 
Haningtonj.  and  the  Court  below  will  then  deal  with  them  as  if  they  were 
due  by  the  order  or  judgment  of  that  Court.    No  doubt  the 
Court  below  has  ample  power  to  enforce  payment.     This  is  the 
same  practice  as  is  applicable  to  appeals  to  the  Judicial  Com- 
mittee of  the  Privy  Council  or  the  Supreme  Court  of  Canada. 
Those  appellate  Courts  tax  the  costs,  but  certify  them  to  the 
Court  below  with  directions  such  as  are,  I  think,  contemplated 
by  the  statute  we  are  now  considering. 

I  do  not  wish  to  be  understood  as  deciding  that  in  no  case 
could  this  Court  order  an  attachment  for  costs  of  an  appeal 
from  the  decision  of  a  Judge  of  a  County  Court,  but  I  do  not 
think  that  it  should  be  in  a  case  like  the  present,  and,  therefore, 
the  rule  should  be  refused. 

Application  refused. 


^^  CRAWFORD  V.  THE  CITY  OF  SAINT  JOHN. 

Jwne  17, 

Eight  to  vote — Loss  of  by  negligence  of  city  official — Whether  city  liable 

therefor. 

An  action  will  lie  where  one  is  deprived  of  his  right  to  vote  at  a  municipal 
election  by  the  negligence  of  another. 

A  municipal  corporation  is  answerable  for  the  negligent  performance  of  his 
duties  by  one  of  its  officers,  who  is  appointed  and  removable  by  it^  even 
where  the  duties,  the  negligent  performance  of  which  gave  rise  to  the  action, 
were  imposed  by  the  legislature  and  not  by  the  corporation.  Per  Tuck  C.  J., 
Landrt,  and  McLeod  JJ.    Haninoton  J.  dissenting. 

Action  on  the  case  against  the  defendant,  the  City  of  Saint 
John,  for  negligently  striking  the  plaintiffs  name  off  a  list  of 
those  persons  who  had  paid  their  taxes,  whereby  he  was  de- 
prived of  his  vote  at  a  civic  election,  tried  before  Mcljcod  J. 
and  a  jury  at  the  Saint  John  Circuit  in  November  last.  Verdict 
for  the  plaintiff  for  $100,  with  leave  reserved  to  the  defendant 
to  move  the  Court  en  banc  to  enter  a  non-suit. 
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April  15,  1898.  Skinner^  Q.Cy  now  moved,  pursuant  to  leave  ^^ 
reserved,  for  a  non-suit  or  a  new  trial.  Even  if  it  is  admitted  crawfobd 
that  the  plaintiff  has  any  right  of  action  it  by  no  means  follows  Tn  om  ov 
that  the  present  defendant  is  liable  in  this  case.  The  duty  of 
making  up  a  list  of  those  who  had  a  right  to  vote  at  the  civic 
elections  was  cast  upon  the  chamberlain  by  the  Legislature  and 
not  by  the  defendant.  In  addition  to  this  the  chamberlain  was 
not  at  the  time  performing  any  act  for  the  special  benefit  of  the 
corporation  or  in  its  interest  locally,  but  he  was  performing  a 
service  for  the  public  at  large  in  obedience  to  a  mandate  of  the 
Legislature,  and  the  authorities  all  show  that  in  such  cases  the 
doctrine  of  respondeat  superior  does  not  apply:  Perley  v.  Q-eorgo- 
toten  (1);  Tone  v.  New  York  (2);  Ham  v.  New  York  (8);  Fisher 
V.  City  of  Boston  (4);  Ogg  v.  Oitt/  of  Lansing  (6);  BuUrick  v. 
City  of  Lowell  (6);  Hafford  v.  City  of  New  Bedford  (7)  ;  «  Hill. 
an  Torts  {ph  erf.)  S89 ;  Forsyth  v.  City  of  Toronto  (8) ;  Dillon 
an  Man.  Cor.  (4th  erf.)  s.  977, 1251. 

Stockton,  Q.Cj  and  J.  A.  Belyea  contra. 

It  is  necessary  to  consider  two  questions  in  determining  this 
application :  (1)  Will  such  an  action  as  this  lie  at  all  ?  and  (2), 
if  so  can  it  be  maintained  against  the  defendant  under  the 
circumstances  of  this  case  ?  As  to  the  first  point  there  can  be 
no  doubt  the  exercise  of  the  franchise  is  an  important  right 
under  the  law.  A  person  having  the  right  and  denied  its 
exercise  is  injured.  If  there  were  no  authorities,  if  it  were 
a  case  of  first  impression,  on  principle,  it  is  contended  that  an 
action  would  lie.  The  history  of  political  enfranchisement,  and 
the  great  efforts  made  for  the  enlargement  of  the  voters'  list  in 
all  countries  governed  by  the  English  law,  prove  how  high  is 
the  estimate  put  upon  the  right  of  franchisement.  But  authority 
is  not  wanting.  The  leading  case  of  AsKby  v.  White  (9),  S.  C. 
Brown's  Constitutional  Law,  1886,  845,  held  that  a  man  having 

(1)  7  Gray  464.  (6)  14  Am.  Kep.  499. 

(2)  70  N.  Y.  157.  (6)  1  AU.  (Mass.)  172. 

(3)  70  N.  Y.  469.  (7)  16.  Gray  297. 

(4)  104  Maes.  87.  (8)  20  0.  R.  478. 

(9)  2  Ld.  Ray.  938. 
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,  the  right  to  vote  for  a  member  of  Parliament  could  maintain  an 


cbawfobd   action  against  the  returning  officer  for  refusing  to  allow  his 
thx  crrr  or  vote :     See  this  case  in  1  Smith's  L.  C.  269  and  notes.     In 

saiht  John.  g^i{^  y.  Turner  (1)  an  action  was  sustained  for  refusal  to  put 
a  vote  as  to  the  election  of  a  civic  official,  and  in  Herring  y. 
Finch  (2)  for  refusing  to  receive  a  vote  for  election  of  Mayor- 
In  Ontario  these  cases  have  been  followed  in  Wilson  v.  Mane9 
(3)  where  at  a  municipal  election  the  returning  officer  refused 
plaintiff  a  ballot  paper,  and  would  not  allow  him  to  take  the 
oath  of  qualification,  affirmed  on  appeal  (4t),  Oaston  v.  The  City 
of  Toronto  (5).  The  defendants  cannot  escape  liability  because 
they  are  a  public  body.  The  Mersey  Docks  v.  GHhbs  (6),  Coe  v. 
Wise  (7)  and  other  cases  dispose  of  that  objection. 

The  right  of  action  then  exists.  Then  does  it  exist  against 
the  defendant  in  this  case?  Did  the  relation  of  master  and 
servant  exist  between  the  city  and  the  receiver  of  taxes  ?  The 
official  is  appointed  by  the  defendant,  and  having  been  so 
appointed  a  duty  is  cast  upon  him  by  public  law.  But  for  the 
benefit  of  the  city  under  81  Vict,  c.  9,  continued  under  the  Act 
of  Union  (1889)  all  taxes  must  be  paid  seven  days  before 
polling,  and  the  names  of  those  whose  taxes  are  not  paid  before 
that  time  must  be  struck  out  of  the  polling  list  by  the  receiver 
of  taxes.  The  plaintiff's  name  was  improperly  strack  out.  In 
striking  out  plaintiff's  name  he  was  performing  a  civic  duty  as 
agent  of  defendant.  Bev.  on  Neg.  2nd  vol.,  pp.  352,  364,  389 ; 
2  Dillon,  4  ed.,  pp.  1180,  1182.  In  Fofn^oy  v.  The  City  of 
Portland  (8)  suit  was  brought  against  the  city  for  arresting 
plaintiff  for  non-payment  of  taxes,  when  in  fact  the  taxes  were 
paid,  and  the  action  was  sustained,  as  the  receiver  of  taxes, 
whose  duty  it  was  to  issue  execution  under  48  Vict.,  c.  40, 
ss.  14  and  28,  was  deemed  the  agent  of  the  defendant.  An 
assessor  is  an  officer  of  the  corporation:  Nieholls  v.  Cummings 
(9).    In  McSorley  v.  The  City  of  Saint  John  (10)  the  defendant 


(1)  2  Lev.  50.  (6)  L.  R.  1  £.  ft  I.  App.  93. 

(2)  1  Lev.  260.  (7)  L.  R.  1  Q.  B.  711. 

(3)  28  O.  R.  419.  (8)  29  N.  B.  R.  24. 

(4)  26  Ont.  App.  398.  (9)  1  8.  C.  R.  395. 
<6)  30  O.  R.  16.  (10)  6  S.  C.  R.  531. 
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was  held  liable  for  the  acts  of  the  chamberlain  in  issuing  a. 


Took  C.  J. 


warrant  founded  on  a  void  assessment.    The  assessment  and   ^^^^^^ 
proceedings  thereunder  were  by  virtue  of  41  Vict.,  c.  9,  and  tm  citt  o» 
the  duty  by  the  Act  was  cast  on   the  chamberlain  to  take  s^^^™^* 
proceedings,  and  yet  the   defendant  was  held  liable.      That 
case  is  decisive  of  the  one  at  bar.     The  American  authorities 
also  support  the  plaintiff's  contention :    Barnes  v.  District  of 
Columbia  (1),  Bailey  v.  The  Mat/or  of  New  York  (2),  Maxmilian 
V.  The  Mayor  of  New  York  (8),  Aldrich  v.  Tripp  (4).     The 
plaintiff  was  damnified  in  being  deprived  of  his  vote ;  the  action 
is  supported  by  reason  and  authority.     The  verdict  for  the 
plaintiff  should  stand,  and  the  application  for  a  new  trial  or 
non-suit  be  refused. 

Skinner  Q.C.  in  reply. 

Our.  adv.  vtUt. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  action  is  brought  by  Dr.  Crawford  to 
recover  damages  for  having  been,  as  he  alleges,  wrongfully 
deprived  of  his  vote  at  a  municipal  election  in  the  City  of 
Saint  John.  He  was  a  ratepayer  and  a  citizen  of  Saint  John, 
had  paid  his  taxes,  and  therefore  claimed  that  he  had  the  right 
to  vote. 

Under  the  statute,  before  a  citizen  and  ratepayer  is  allowed 
to  vote  he  must  have  paid  his  assessed  taxes  at  least  seven  day& 
before  the  date  of  election. 

The  plaintiff  did  not  vote  at  the  election  because  his  name 
was  not  on  the  voters'  list.  This  list  is  made  up  by  the 
common  clerk  of  the  City  of  Saint  John,  and  is  afterwards 
revised  by  its  chamberlain.  The  name  of  any  person  whose 
taxes  have  not  been  paid,  as  required  by  law,  is  struck  off  the 
list.  The  chamberlain,  thinking  that  the  plaintiff's  taxes  had 
not  been  paid,  struck  off  his  name,  and  therefore  he  lost  his 
vote. 


(1)  91  U.  S.  540.  (3)  62  N.  Y.  160. 

(2)  3  HiU  (N.  Y.)  631.  (4)  23  Am.  Rep.  434. 
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^^^  It  appears  that  in  fact  Dr.  Crawford  had  paid  his  assessed 

crawfobd   pates  and  therefore  was  entitled  to  vote.    Owing,  however,  to 

Tn  GiTT  or  negligence  or  lack  of  a  thorough  investigation  of  official  books, 

®^^!Ii?™*  as  the  jury  have  found,  on  the  part  of  the  chamberlain,  ho 

^^^*'^'    struck  off  the  plaintiff's  name. 

The  question  then  is,  is  the  City  of  Saint  John  responsible  or 
liable  in  this  action  for  the  chamberlain's  want  of  proper  care  ? 

It  is  not  pretended  that  the  chamberlain,  in  striking  off  the 
name,  acted  wilfully  or  maliciously.  As  a  matter  of  fact  the 
plaintiff  paid  his  taxes  to  the  late  Mr.  Harding,  then  a  clerk  ia 
the  chamberlain's  office,  and  he  entered  the  payment  in  the 
water  book  instead  of  the  rate  book.  The  chamberlain  did  not 
make  a  search  in  the  water  book,  and  that  is  said  to  have  been 
his  act  of  negligence. 

In  answer  to  questions  put  by  the  learned  Judge  at  the  trial 
the  jury  say  that  the  plaintiff's  name  was  struck  off  the  list  by 
mistake;  that  the  chamberlain  struck  off  the  name  under  a 
bona  fide  belief  that  the  plaintiff's  taxes  had  not  been  paid;  that 
the  chamberlain  did  not  use  due  and  proper  care  to  ascertain 
whether  or  not  the  plaintiff's  taxes  had  been  paid ;  that  the 
chamberlain  was  not  aware,  nor  should  he  have  known  that  the 
taxes,  when  paid,  had  been  credited  in  the  book  for  water  rates, 
and  that  by  a  thorough  investigation  he  could  have  ascertained 
that  the  plaintiff  had  paid  his  taxes. 

A  verdict  was  entered  for  the  plaintiff  with  damages,  assessed 
at  $100. 

This  is  a  motion  to  enter  a  nonnsuit  or  for  a  new  trial. 

It  appeared  to  be  admitted  at  the  argument  of  this  case,  that 
where  a  man  who  has  a  right  to  vote  at  a  municipal  election,  or 
one  for  members  of  Parliament,  is  wilfully  or  through  negligence 
deprived  of  his  right,  he  may  maintain  an  action  and  recover 
damages.  Ashiy  v.  White  (1)  was  cited.  In  that  case,  at  page 
958,  Lord  Holt,  Chief  Justice,  is  reported  to  have  said :  ^^  The 
^^  plaintiff  has  a  particular  right  vested  in  him  to  vote.  Is  it  not 
**  then  a  wrong  and  an  injury  to  that  right  to  refuse  to  receive 

^^  his  vote  ? Although  this  matter  relates  to  the 

^^  Parliament  yet  it  is  an  injury  precedaneous  to  the  Parliament, 

(1)  2  Ld.  Ray.  93S. 
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"  as  my  Lord  Hale  said  in  the  case  of  Bemardiston  v.  Soame  (1.)        ^'^ 

"  The  Parliament  cannot  judge  of  this  injury,  nor  give  damage   c*^''^^*^ 

^^  to  the  plaintiff  for  it.    They  cannot  make  him  a  recompense,  xn  crrr  or 

^^  Let  all  people  come  in  and  vote  fairly ;  it  is  to  support  one  or 

**  the  other  party  to  deny  any  man's  vote.    By  my  consent,  if 

^*  such  an  action  comes  to  be  tried  before  me,  I  will  direct  the 

"jury  to  make  him  pay  well  for  it.     It  is  a  great  privilege  to 

"  choose  such  persons  as  are  to  bind  a  man's  life  and  property 

*^by  the  laws  they  make."    If  Lord  Holt  has  correctly  laid 

down  the  law  (and  that  is  not  questioned)  then  an  action  will 

lie  for  depriving  a  man  of  his  vote. 

By  Acts  of  Assembly  31  Vict.,  c.  9,  s.  1,  it  is  enacted  that 
**No  person  shall  be  entitled  to  vote  at  any  civic  election  for 
"  mayor,  alderman,  or  councillor  for  any  ward  in  the  City  of 
"  Saint  John  unless  in  addition  to  his  qualification  as  a  voter  he 
"shall  have  paid,  at  least  seven  days  before  the  day  of  the 
"  election,  all  rates,  taxes,  and  assessments  imposed  upon  him 
"within  the  City  of  Saint  John  during  the  year  next  preceding, 
"  as  shewn  in  the  assessment  book  or  list  filed  in  the  office  of 
"  the  common  clerk  of  the  City  of  Saint  John."  And  by  s.  2 
it  is  enacted  that  "  The  receiver  of  taxes  for  the  time  being  for 
"  the  eastern  side  of  the  harbour,  and  the  receiver  of  taxes  for 
"  the  time  being  for  the  western  side  df  the  harbour,  shall  on 
"  or  before  the  day  previous  to  the  day  of  election  strike  out 
"from  the  list  of  electors,  prepared  under  the  law  for  any  ward, 
"in  that  part  of  the  city  for  which  he  is  receiver  of  taxes, 
"  the  name  of  any  person  whose  taxes  have  not  been  so  paid, 
"  and  shall  mark  on  the  list  of  voters  his  name,  or  the  initial 
"  letters  of  his  name  opposite  to  the  name  so  struck  out,  and 
any  commissioner  holding  any  such  election  shall  not 
receive  the  ballot  or  take  or  record  the  vote  of  any  person 
"  whose  name  may  have  been  so  struck  from  the  list  of  voters 
"  for  non-payment  of  taxes." 

The  chamberlain  is  now  the  receiver  of  taxes  for  both  sides 
of  the  harbour,  and  is,  by  virtue  of  Acts  of  Assembly,  appointed 
by  the  Common  Council  of  the  City  of  Saint  John. 


(1)  2  Uv.  114. 
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^^^  The  authorities,  as  found  in  text  books  and  also  in  decided 

Crawford  ^as^g^  ggem  ^  \yQ  somewhat  conflicting  as  to  the  liability  of 
thx  citt  ov  municipal  corporations  for  the  negligence  of  public  officers 
^^^^^™'  appointed  by  them.  Where  the  appointment  is  devolved  on 
^'^^^H**^*  cities  and  towns  by  the  Legislature  as  a  convenient  mode  of 
exercising  a  function  of  government,  they  are  not  thereby 
rendered  liable  for  their  unlawful  or  negligent  acts.  In  some 
of  the  American  decisions  the  rule  is  stated  in  this  way :  No 
liability  exists  for  the  negligence  of  public  officers  over  whoni 
the  corporation  has  no  control  save  in  their  appointment ;  and 
that  liability  does  exist,  under  the  doctrine  of  reipandeat 
miperiar^  in  all  cases  in  which  the  servant  is  in  the  direct 
execution  of  a  trust  or  order  of  the  city  or  town,  within  the 
scope  of  its  authority,  or  upon  any  matters  upon  which  it  may 
make  bye-laws.  Where  the  duties  to  be  performed  are  for  the 
benefit  of  all  the  citizens,  the  performance  of  which  the  city  or 
town  has  no  control  over,  and  derives  no  benefit  from  in  its 
corporate  capacity,  it  is  not  liable  for  the  neglect  or  defi&alt 
of  officials  appointed  to  perform  such  duties.  The  acts  of  such 
public  officers  are  their  own  official  acts  and  not  the  acts  of  the 
municipal  corporation  or  its  agent.  Their  duties  are  of  a  public 
nature. 

This  question  is  fully  discussed  in  the  judgment  of  Folger  J. 
in  Maxmilian  v.  Mayor  (1).  In  that  case  that  able  Judge 
says  at  page  170 :  "  When  the  powers  created  and  duly  enjoined 
*^  are  given  and  laid  upon  officers  to  be  named  by  the  corpora- 
"  tion,  but  for  the  public  benefit  and  as  a  convenient  method  of 
**  exercising  a  function  of  general  government,  and  the  corpora- 
*^  tion  has  no  immediate  control  nor  immediate  power  of  removal 
*^  of  these  officers,  nor  of  their  subordinates  and  servants,  then 
*4t  is  not  liable  for  their  negligent  omission  or  action." 

This  judgment  is  cited,  with  strong  approval,  by  the  present 
Chief  Justice  of  Canada  in  McSorley  v.  The  Mayor^  etc^  of 
Saint  John  (2)  In  that  case  the  majority  of  the  Judges  reversed 
the  judgment  of  the  Supreme  Court  of  New  Brunswick  and 
held  the  city  liable  for  the  act  of  Sandall,  the  then  chamberlain. 


(1)  62  N.  Y.  160.  (2)  6  S.  C.  R.  531  at  p.  663. 
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The  jadgment  in  McSorley  is  strongly  in  favor  of  the  plaintiff       ^'^ 
in  this  case.    In  view  of  that  decision,  if  it  must  be  followed,   crawfoto 
all  the  grounds  here  taken  for  a  non-suit  must  fail.  tme  citt  or 

In  MeSarletf  v.  Mayor^  Ritchie  C.J.,  who  delivered  a  dissent- 
ing judgment,  says  at  page  644 :  ^'  Principle  and  authority  seem 
*^  to  me  alike  opposed  to  the  idea  of  making  a  municipal  corpo- 
^  ration  liable  for  acts  which  are  not  the  acts  of  the  corporation, 
*^  nor  of  its  agents  or  servants,  but  which  are  the  acts  of  inde- 
^^  pendent  officers,  and  consequently  where  no  relation  of  prin- 
*^  cipal  and  agent,  or  master  and  servant  exists,  and  without 
**  which  the  maxim  respondeat  superior  cannot  apply." 

In  this  judgment  the  learned  Chief  Justice  treated  Sandall, 
and  I  think  properly,  as  an  independent  officer  whose  duties 
were  fixed  and  prescribed  by  law,  and  the  city  could  not  be  held 
responsible  upon  the  principle  of  respondeat  superior  for  the 
relation  of  master  and  servant  did  not  exist ;  that  such  officers 
are  qiuisi  civil  officers  of  the  government,  even  though  appointed 
by  the  corporation. 

In  the  present  case,  however,  the  Act  of  Assembly  prescribing 
the  duties  of  the  receiver  of  taxes  in  civic  elections,  is  an  Act 
relating  to  the  City  of  Saint  John,  and  names  the  duties  in 
regard  to  vital  matters  affecting  city  interests  to  be  performed 
by  an  officer  whom  the  city  appoints,  and  can  control  in  the 
discharge  of  his  duties ;  can  continue  or  remove  him,  and  can 
hold  him  responsible  for  the  manner  in  which  he  discharges  his 
trust.  The  duties  of  the  chamberlain  as  to  voters'  lists  were 
not  created  for  a  special  purpose  to  cease  as  soon  as  that 
purpose  was  accomplished.  But  these  duties  were  to  continue 
and  were  to  govern  him  as  to  voters'  lists  in  all  future  municipal 
elections  or  until  the  Act  of  Assembly,  which  made  such  duties 
devolve  upon  him,  should  be  repealed.  The  present  case  is 
infinitely  stronger  in  favor  of  the  plaintiff  than  was  that  of 
McSorley  and  the  Mayor,  and  little  sympathy  as  I  had  with 
that  decision,  or  with  an  action  like  this  one,  I  feel  constrained 
to  follow  it. 

Judge  Dillon,  in  his  work  on  municipal  corporations,  and  this 
is  a  text  book  of  undoubted  authority,  says :  ^^  It  may  be  observed 
^*in  the  next  place,  that  when  it  is  sought  to  render  a  municipal 
^corporation  liable  for  the  acts  of  servants  or  agents,  a  cardinal 
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^^^       "  enquiry  is  whether  they  are  servanta  or  agents  of  the  corpora- 

CRAwwovD   «tion.    If  the  corporation  appoints  or  elects  them,  and  can 

THx  cttt  or  ^^  control  them  in  the  discharge  of  their  duties,  can  continue  or 

saotjohk.  tipgnjQyg  them,  can  hold  them  responsible  for  the  manner  in 

^^^  ^"^'    ^^  which  they  discharge  their  trust,  and  if  their  duties  relate  to 

"the  exercise  of  corporate  powers,  and  are  for  the  peculiar 

"  benefit  of  the  corporation  in  its  local  or  special  interest,  they 

"  may  be  justly  regarded  as  its  servants  or  agents,  and  the  maxim 

"  of  respondeat  superior  applies.    But  if,  on  the  other  hand,  they 

**  are  elected  or  appointed  by  the  corporation  in  obedience  to 

"  the  statute  to  perform  a  public  service  not  peculiarly  local  or 

"  corporate,  but  because  this  mode  of  selection  has  been  deemed 

"expedient  by. the  Legislature  in  the  distribution  of  the  powers 

"  of  the  government,  if  they  are  independent  of  the  corporation 

"as  to  the  tenure  of  their  office  and  their  manner  of  discharging 

*  "  their  duties,  they  are  not  to  be  regarded  as  the  servants  or 

^  agents  of  the  corporation  for  whose  acts  or  negligence  it  is 

^  impliedly  liable,  but  as  public  or  statutory  officers  with  such 

"  powers  and  duties  as  the  statute  confers  upon  them,  and  the 

"  doctrine  of  respondeat  superior  is  applicable.'^ 

Taking  this  to  be  a  correct  exposition  of  the  law,  meeting  as 
it  does  with  the  approval  of  that  able  lawyer  Chief  Justice 
Strong,  considering  the  relations  of  the  chamberlain  to  the  City 
of  Saint  John,  and  applying  the  law  to  the  facts  of  this  case,  I 
think  this  motion  must  be  refused. 

Hanington  J.  Not  being  convinced  that  the  defendant  is 
liable  in  damages  for  the  non-feasance  of  one  of  its  officials 
in  omitting  the  plaintifiTs  name  from  the  list  of  electors,  I  am 
unable  to  agree  with  the  judgment  of  the  majority  of  the  Court 
in  this  case. 

Landby  and  MgLeodJJ.  agreed  with  the  learned  Chief 
Justice. 

Babkeb  and  VanWabt  JJ.  took  no  part. 

Motion  refused. 
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FRYE  V.   FRYE. 

Parol  agreement  relating  to  an  interest  in  lands — Eeoisiavi  of-^ 
Statute  of  Frauds  —  Part  performance — Quantum  meruit — Non-suit 
— -  iTcw  trial. 

Some  time  previous  to  the  year  1891,  a  verbal  agreement  was  entered  into 
between  the  plaintiff  and  the  defendant,  under  which  the  plaintiff  was  to  be 
employed  in  the  care  and  management  of  the  defendant's  buslnees,  and  in 
return  the  defendant  was  to  afford  the  plaintiff  support  and  maintenance 
during  the  defendant's  lifetime,  and  at  his  death  was  to  give  to  him  one-half 
of  a  certain  island  belonging  to  the  defendant.  The  plaintiff  entered  upon 
his  duties  and  continued  to  perform  his  side  of  the  agreement  until  the 
month  of  August,  1897,  when,  by  an  injunction  order,  issuing  out  of  the 
Equity  Court,  made  in  a  stiit  in  which  both  the  plaintiff  and  the  defendant 
were  parties,  he  was  restrained  from  any  longer  interfering  with  the  care  or 
management  Of  the  defendant's  business  and  was  compelled  to  quit  the 
island.  He  accordingly  handed  over  to  one  B.,  who  was  acting  under  a 
power  of  attorney  from  the  defendant,  all  the  property  of  the  defendant  in 
his  possession,  and,  treating  the  conduct  of  the  defendant  as  equivalent  to  a 
recision  of  the  agreement,  in  the  same  month  of  August  brought  an  action 
against  the  defendant  for  the  Value  of  his  services  during  thtf  six  years 
previous  to  the  issuing  of  the  injunction  order.  The  jury  in  answer  to  a 
question  put  by  the  learned  Judge  who  tried  the  case,  replied  that  the 
defendant  had  annulled  and  put  an  end  to  the  agreement  on  the  3rd  of 
August,  1897,  the  day  the  injunction  order  was  issued,  and  a  verdict  was 
found  for  the  plaintiff.  In  December,  1897|  some  months  after  the  00m- 
mencement  of  the  action,  the  defendant  made  a  deed  of  the  island  in  question 
to  B.  upon  certain  trusts,  the  nature  of  which  did  not  appear  in  evidence. 

Upon  a  motion  for  a  non-suit,  pursuant  to  leave  reserved  at  the  trial, 

Beld,  (per  Hanikotok,  Lakdbt,  Barksb  and  VakWa&t  JJ.)  that  although 
neither  the  obtaining  of  the  injunction  order  nor  the  making  of  the  deed  to 
Bi  was  sufficient  to  sustain  the  finding  of  the  jury  as  to  the  annulment  of 
the  agreement,  and  the  plaintiff  ought,  therefore,  in  strictness  to  be  non- 
suited, yet  as  there  was  a  point  of  view  of  the  facts  which  had  not  been 
presented  to  the  jury  and  under  which  the  plaintiff  might  be  entitled  to 
recover  on  a  quantum  meruit^  the  case  should  be  further  investigated,  and 
there  should  therefore  be  a  new  trial. 

(Per  TuoK  C.J.  and  MoLeod  J.)  That  as  there  was  no  agreement  proved  that 
could  be  enforced  during  the  lifetime  of  the  defendant,  and  that  as  the 
obtaining  of  the  injunction  order  was  not  sufficient  to  support  the  finding  of 
the  jury  that  the  defendant  had  cancelled  and  put  an  end  to  the  agreement, 
the  plaintiff  should  be  non-suited. 


JTOMMtiTll. 
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^^^  Assumpsit  for  work  and  labor  done  and  services  performed, 

^^^  tried  before  Mr.  Jnstioe  MoLeod  and  a  jury  at  the  Charlotte 
fbtb.  Cirouit  in  May  last.  Verdict  for  the  plaintiff  for  $8,285.  The 
facts  of  the  case  and  the  points  argued  by  the  counsel  will 
8u£ScientIy  appear  in  the  judgments  of  the  learned  Chief  Justice 
and  Mr.  Justice  Barker. 

June  8  and  9, 1898.  Earle^  Q.Cy  and  J.  A.  Bdyea  on  behalf 
of  the  defendant,  pursuaht  to  leave  reserved  at  the  trial,  now 
moved  for  a  non-suit  or  for  a  new  trial. 


TaekO^. 


Currey^  Q.O.^  and  Ooekbum  contra. 
JSarhj  Q.Cy  in  reply. 


Our.  adv.  vulL 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  cause  was  tried  at  Charlotte  County,  when 
a  verdict  was  entered  for  the  plaintiff  for  $8,285,  for  wages  as 
book-keeper  and  manager  in  the  defendant's  employ.  The 
plaintiff  recovered  on  a  q^uantum  meruit. 

I  think  the  principal  question  just  now,  and  the  only  one 
which  I  propose  to  decide,  is  whether  or  not  there  was  a  breach 
before  action  brought  of  the  alleged  contract  set  up  by  the 
defendant. 

The  plaintiff's  evidence  as  to  the  agreement  between  him  and 
the  defendant  is  as  follows:  *^In  the  year  1888,  at  the  instance 
^^  and  request  of  the  defendant,  I  took  charge  of  his  business, 
**  subject  to  his  direction,  and  with  and  under  the  distinct 
^'agreement  and  understanding  that  I  was  to  have  the  use, 
^^  possession  and  profit  of  the  Harrigan  weir  on  said  island  as 
^^  long  as  I  would  take  charge  of  and  conduct  the  defendant's 
*^  said  business,  and  that  at  his  death  I  was  to  have  one-half  of 
^*  said  island  and  one-third  of  his  personal  estate." 

Again,  on  re-examination,  the  plaintiff  says:  ^^My  uncle 
^^made  an  agreement  with  me  to  go  there.  First  and  foremost, 
^^  my  uncle,  in  conversation  told  me,  he  says  to  me :  ^  Charley, 
"  you  had  better  move  your  family  here  and  live  here,  and  so 
^*  on,  and  if  you  will  stay  here  with  me  and  help  me  along  with 
^^the  business,  that  I  cannot  do  myself,  you  shall  have  your 
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"  living  from  the  island  so  long  as  I  live,  and  after  I  am  gone  I       '^^ 
"  will  give  you  one-half  of  the  island/  "  '*^ 

*^  When  I  was  building  the  w^,  my  uncle  told  me  that  I      vm. 
'*  could  have  the  proceeds  from  that  weir.    He  says :    *  We  all    Tookoj. 
**have  to  have  a  living  and  what  you  can  get  out  of  that  weir 
"you  can  have  towards  supporting  yourself.**' 

EUndall  Matthews  in  his  evidence  says:  "  That  the  defend- 
"  ant  told  him  that  he  had  made  an  agreement  with  him,  Charles 
"W.  Frye,  that  he  should  have  his  maintenance  so  long  as 
"  defendant  lived,  and  at  his  decease  or  death  he  should  have 
"  half  of  the  island,  and  defined  half  of  the  island.*' 

In  another  part  of  his  evidence  the  plaintiff  says :  "  That  the 
"  terms  of  the  agreement  of  1888  were  that  he  should  receive 
"  half  of  the  island  and  his  living  as  long  as  the  old  gentleman 
"  lived,  and  that  at  his  death  he  should  receive  one-half  of  the 
**  island  property.'* 

The  plaintiff  also  speaks  of  having  seen,  sometime  in  the 
spring  of  1897,  an  original  will  of  the  defendant,  "  which  speci- 
"  fied  that  his  real  estate  was  left  to  my  cousin  Harry  Frye, 
"  that  is  the  defendant's  son,  and  myself,  that  was  left  in  equal 
"  portions.  The  personal  property  was  to  be  divided  between  my 
"  cousin  Harry  Frye,  his  sister  Mrs.  Liee,  and  myself,  equally  in 
"  three  parts,  and  there  was  provision  in  the  will  for  the  de- 
**  fendant's  sisters.'* 

On  the  8rd  day  of  August,  1897,  the  plaintiff  under  an 
injunction  order  of  the  Supreme  Court  in  Equity  was  restrained 
from  keeping  the  defendant  out  of  possession  of  Frye's  Island. 
And  on  the  6th  of  August  the  plaintiff  says  that  he  was  turned 
out  of  possession  of  the  island  by  Mr.  Belyea,  who  was  acting 
under  a  power  of  attorney  from  the  defendant  The  witness 
says:  **I  delivered  up  everything  in  my  possession  to  Mr. 
"  Belyea." 

This  action  was  commenced  in  August,  1897,  and  the  trust 
deed  to  Belyea  was  not  made  until  December,  1897. 

In  answer  to  questions  left  to  the  juiy  by  the  learned  Judge, 
they  said  that  the  agreement  sworn  to  by  the  plaintiff  bad  been 
made  and.  that  this  agreement  had  been  cancelled,  and  the 
plaintiff  had  been  dismissed  from  the  defendant's  employment 
on  the  3rd  of  August,  1897,  which  is  the  date  of  the  injunction 
order. 
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^^^  In  answer  to  a  motion  for  a  non-snit,  after  the  opening  of  the 

^^       plaintiffs  case,  his  counsel  said :     "  We  seek  to  recover  on  the 

FBTs.      ^*  quantvm  meruit ;  the  plaintiff  performed  his  services  under  a 

xfldLo'.j.    *^  certain  arrangement,  and  as  I  understand  the  law,  it  is,  if  you 

"  make  an  arrangement  and  then  put  yourself  beyond  carrying 

^*  it  out,  then  the  action  must  be  on  the  quarUmn  merwt.^^ 

It  is  clear  to  my  mind  that  the  jury  came  to  the  conclusion 
that  there  was  a  breach  of  the  agreement  on  the  8rd  of  August, 
1897,  when  the  injunction  order  was  signed.  In  my  opinion 
the  proceedings  in  Equity  and  the  injunction  order,  whereby 
the  plaintiff  was  turned  out  of  possession,  did  not  constitute  a 
breach  of  the  agreement  if  one  was  ever  made.  The  plaintiff 
cannot  recover  on  a  quantum  meruit.  He  must  rely,  if  he  can 
recover  at  all,  on  the  original  contract  and  the  time  for  its 
fulfilment  had  not  elapsed  when  this  action  was  brought. 

There  was  no  contract  which  could  be  enforced  during  the 
life  time  of  the  defendant.  It  was  a  mere  promise  and  that 
does  not  amount  to  a  contract.  It  seems  to  me  clear  that  the 
plaintiff  could  have  left  the  island  and  the  defendant's  employ 
whenever  he  liked  and  no  action  to  enforce  the  alleged  contract 
could  have  lain  against  him. 

I  carefully  abstain  from  expressing  any  opinion  on  the  other 
points  argued,  and  rest  my  judgment  upon  this,  that  there  was 
no  breach  before  action  of  the  alleged  contract  sworn  to  by  the 
plaintiff. 

I  think  that  a  non-suit  should  be  entered. 

Babesb  J.  The  plaintiff  seeks  to  recover  in  this  action  for 
the  value  of  his  services  rendered  to  the  defendant  in  the  man- 
agement of  his  business  at  Frye*s  Island,  for  the  six  years 
immediately  preceding  August,  1897.  He  alleges  that  in  1888 
a  verbal  agreement  was  made  between'  him  and  the  defendant 
(who  is  the  plaintiffs  uncle  and  who  is  the  owner  of  Frye's 
Island)  by  which  the  plaintiff  was  to  give  the  defendant  his 
services  in  the  management  of  his  business  at  Frye's  Island, 
and  the  defendant  was  to  furnish  him  with  maintenance  and  at 
his  death  leave  him  one-half  of  the  island.  The  case  opened  to 
the  jury  was  that  the  defendant  had  committed  such  a  breach 
of  this  agreement  as  warranted  the  plaintiff  in  treating  it  as 
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rescinded,  and  in  bringing  this  action  to  recover  on  a  quai/Uum       ^^^ 
meruit  the  value  of  the  services  rendered.    In  answer  to  certain       '■" 

V 

questions  submitted  to  the  jury  they  found  the  following  facts:      ifm. 

1.  That  the  defendant  prior  to  1891  agreed  verbally  with 
the  plainti£F  that  if  he  (the  plaintiff)  would  remain  with  him 
and  assist  him  during  his  life  he  would  give  the  plaintiff  his 
living  and  at  the  death  of  him  (the  defendant)  he  would  give 
the  plaintiff  one-half  of  the  island. 

2.  That  the  plaintiff  remained  with  the  defendant  and 
assisted  him  in  his  business,  down  to  1897,  under  the  said 
agreement. 

8.  That  the  defendant  cancelled  and  put  an  end  to  this 
agreement  on  the  8rd  of  August,  1897. 

A  verdict  was  given  in  favor  of  the  plaintiff  for  the  sum  of 
$3,200;  and  the  defendant  now  moves  to  have  a  non-suit 
entered,  pursuant  to  leave  reserved  for  that  purpose  or,  failing 
that,  for  a  new  trial.  The  evidence  shows  that  up  to  August, 
1897,  the  defendant  furnished  the  plaintiff  with  maintenance, 
and  it  also  shows  that  in  December,  1897,  and  some  time  after 
this  action  was  commenced,  the  land  in  question  was  conveyed 
by  the  defendant  to  one  James  A.  Belyea  upon  certain  trusts, 
though  it  does  not  appear  what  these  trusts  are  as  the  convey- 
ance is  not  in  evidence. 

There  is  no  doubt,  I  think,  that  if  an  agreement  were  actu- 
ally made,  such  as  that  which  the  jury  have  found,  it  is  an 
agpreement  relating  to  an  interest  in  land,  and  the  Statute  of 
Frauds  would  therefore  be  a  bar  to  any  action  upon  it.  It  does 
not,  however,  necessarily  follow  that  the  plaintiff  cannot  recov- 
er for  the  value  of  services  actually  rendered.  He  bases  his 
claim  upon  the  fact  that  the  contract  had  been  rescinded,  and 
for  that  reason  and  upon  that  ground  the  plaintiff  claims  a 
right  to  recover  on  a  quantum  meruit.  The  acts  and  circum- 
stances relied  on  as  affording  a  justification  to  the  plaintiff  for 
treating  the  contract  as  at  an  end,  are  first,  what  Belyea,  as  the 
defendant's  attorney,  did  on  the  8rd  of  August,  1897,  and 
second,  the  transfer  of  the  island  to  Belyea  in  December  of  that 
year.  It  is  true  that  the  jury  found  that  the  contract  was  can- 
celled by  the  defendant  in  August,  1897.    Even  assuming  that 
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^^^  under  the  facts  of  this  case  this  was  a  question  for  the  jury  to 
^^"  determine,  the  evidence  in  my  opinion  showed  nothing  which 
FKYx.  either  warranted  that  finding  or  warranted  the  plaintiff  in 
Barter  J.  treating  the  contract  as  rescinded.  The  jury  were  not  instruct- 
ed as  to  what  acts  would  amount  to  a  cancellation  of  the  con- 
tract, or  as  to  what  acts  and  circumstances  would  warrant  a 
party  in  treating  a  contract  as  rescinded.  I  do  not,  therefore, 
attach  any  importance  to  this  finding.  The  evidence  shows 
that  what  Belyea  did  he  did  under  an  order  of  the  Court  of 
Equity,  made  in  a  proceeding  to  which  this  plaintiff  and  de- 
fendant were  parties.  Presumably,  therefore,  he  was  justified 
in  what  he  did  and  his  acts  would,  therefore,  not  amount  even 
to  a  breach  of  agreement.  As  to  the  other  alleged  breach,  the 
transfer  of  the  property,  there  are  two  answers.  In  the  first 
place,  if  it  constituted  a  breach,  it  is  not  available  for  the 
plaintiff  in  this  action  because  it  did  not  take  place  until  after 
the  action  was  commenced,  and  in  the  next  place  the  trusts, 
upon  which  the  property  was  transferred,  are  not  shown  and 
non  constat^  but  that  one  of  these  trusts  is  to  convey  the  pro- 
perty to  the  plaintiff  according  to  the  agreement.  If  the  plain- 
tiff's right  to  recover  rests  solely  upon  the  ground  that  there 
was  a  special  contract  which  has  been  rescinded  or  which  the 
plaintiff  had  a  right  to  treat  as  rescinded,  the  evidence,  in  my 
opinion,  is  insufficient  to  sustain  it.  I  am,  however,  disposed 
to  think  it  does  not  necessarily  do  so.  In  JPriar  v.  WUmot  (1), 
a  case  in  many  respects  similar  to  this,  the  plaintiff  relied  on 
the  special  agreement,  and  the  Court  held  that  the  evidence 
shewed  that  he  expected  to  be  paid  by  getting  the  farm  at  the 
defendant's  death,  thus  negativing  all  idea  of  a  personal  liabil- 
ity. And  in  Madison  v.  Alderson  (2),  so  much  relied  on  by  the 
defendant  on  the  trial.  Lord  Selbome  says:  ^^ There  was  cer- 
*^  tainly  no  contract  on  her  part  which  she  would  have  broken 
^^  by  voluntarily  leaving  his  service  at  any  time  during  his  life, 
'*  and  I  see  no  evidence  of  any  agreement  by  her  to  serve  with- 
**  out,  or  to  release  her  claim  to,  wages." 

In  Britain  v.  Bossiter  (8)  the  plaintiff  claimed  damages  for  a 
wrongful  dismissal  from  service.    The  contract  in  that  case  was 

(1)  23  N.  B.  R.  646^  (2)  8  App.  Gas.  467  at  p.  472. 

(3)  11  Q.  B.  D.  123. 
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not  capable  of  being  enforced  by  action  as  it  was  one  not  to  be       ^^^ 

perfonned  within  a  year.    The  Court,  therefore,  held  that  there       ^^^ 

was  no  implied  contract  of  service  to  which  the  dismissal  could      fkye. 

be  referred  where  there  was  an  express  contract  even  though    Barker  j. 

no  action  could  be  brought  for  a  breach  of  it.    Lord  Justice 

Thesiger,  however,  points  out  the  difference  between  an  action 

of  that  kind  and  one  for  services  actually  rendered.   At  page  133 

he  says :    ^^  There  was  therefore,  in  existence  a  contract  made 

^'in  express  terms  on  Saturday,  the  21st  of  April,  and  the 

*'  plaintiff  cannot  sue  upon  it  as  it  is  not  in  writing.    It  appears 

*^to  have  been  held  that,  though  there  may  be  no  right  to 

^^  recover  on  an  executory  contract,  nevertheless,  if  it  has  been 

*^  executed  to  the  extent  of  the  contractee  entering  upon  the 

^  services,  that  is  enough  to  entitle  him  to  be  paid  for  his  ser- 

"  vices,  and  if  we  were  not  bound  by  authority  it  would  be 

^^  difficult  to  understand  why,  if  the  plaintiff  can  sue  for  services 

^^  rendered,  he  should  not  equally  be  entitled  to  allege  that  he 

^^  shall  not  be  dismissed  without  notice,  or  without  such  notice 

'^as  was  stipulated  for  in  the  contract.''     But  in  Snelling  v. 

Huntingfield  (1)  the  Court  of  Exchequer  appear  to  have  thought 

that  the  contractee  can  recover  for  services  rendered  but  not 

for  dismissal  without  notice.      This  seems  to  have  been  the 

construction  at  common  law.     And  in  Snelling  v.  Huntingfield 

just  mentioned,  where  the  claim  was  for  a  wrongful  dismissal, 

Lord  Lyndhurst  says:    ^^Then,  if  there  was  a  contract  in  fact 

^^  upon  the  29th,  although,  by  the  Statute  of  Frauds,  no  action 

*'  can  be  brought  upon  it,  how  can  another  contract  be  implied  ? 

^*  It  is  not  like  the  case  of  a  demand  for  services  rendered ;  it  is 

*^  a  claim  for  damages  against  the  defendant  for  not  continuing 

*Hhe  plaintiff  for  a  year  and  a  contract  of  hiring  for  a  year 

"  must  be  proved.'^ 

There  are  authorities  for  holding  that  in  a  case  like  this  an 
action  for  services  rendered  may  be  maintained  even  though 
there  may  have  been  a  special  contract,  which,  though  not  void, 
is  incapable  of  being  enforced  by  action.  There  would  still 
remain  the  question  whether  the  plaintiff  had  given  his  services 
under  such  circumstances  as  altogether  negatived  the  idea  of 

(1)  1  C.  M.  &  R.  20. 
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^^^  personal  liability,  as  the  Court  thought  existed  in  Fnar  v. 
^*^*  WUmot,  or  whether,  as  Lord  Selborne  suggested,  the  facte 
frye.  shewed  an  intention  to  serve  without  wages,  or,  whether  in 
Barker  J.  giving  the  services,  the  plaintiff  intended  for  remuneration  to 
rely  solely  upon  his  receiving  maintenance  during  his  life  and 
the  interest  in  the  island  at  his  uncle's  death,  trusting  to  his 
honour  to  carry  out  the  agreement  if  the  claim  were  incapable 
of  enforcement  by  action.  It  is  true  that  the  jury  have  found 
that  the  services  were  rendered  by  the  plaintiff  under  this 
special  agreement;  and  if  it  necessarily  followed  that  in  that 
case  the  plaintiff  must  be  taken  as  looking  for  payment  solely 
to  what  he  was  to  get  under  the  agreement,  it  would  be  useless 
to  send  the  same  to  a  new  trial  on  this  point.  That  resalt^, 
however,  does  not  follow.  In  all  of  these  cases  there  is  a 
special  agreement  to  which  the  services  are  referable,  though 
no  action  on  the  agreement  can  be  maintained.  These  ques- 
tions of  fact  were,  of  course,  not  passed  upon  by  the  jury 
because  they  did  not  arise.  It  may  be  that,  strictly  speaking, 
the  defendant  is  entitled  to  have  a  non-suit  entered,  the  plaintiff 
having  failed  in  establishing  his  case  as  he  presented  it  for  trial, 
even  although  he  might  recover  upon  another  view  of  the  facte. 
I,  however,  think  the  more  prudent  course  is  to  order  a  new 
trial,  when  the  whole  matter  can  be  more  thoroughly  dealt 
with.  I  think,  as  a  part  of  the  order,  the  defendant  should 
have  leave  to  add  a  plea  of  payment  so  that  if  any  jury  shall 
hereafter  be  called  upon  to  assess  the  damages  they  will  have 
no  doubt  as  to  whether  or  not  they  should  take  into  considera- 
tion the  payments  made  to  the  plaintiff. 
I  think  there  should  be  a  new  trial. 

Hanington,  Landby    and   VanWabt    JJ.   agreed    with 
Babeeb  J. 

McLeod  J.  agreed  that  a  non-suit  should  be  entered. 

JitUe  accordingly. 
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Ex  PARTE  FLANAGAN.  i«w. 


Canada  Temperance  Act  —  Conviction  —  Plea  of  autrefois  acquit  — 
Commencement  of  prosecution  —  Person  responsible  for  the  sale  — 
Constitutional  law — Power  of  Parliament  of  Canada  to  confer 
criminal  or  qv>asi-criminal  ju7'isdictiqn. 

Where  a  person  is  convicted  of  an  offence  ander  the  Canada  Temperance  Act, 
committed  at  a  time  falling  within  the  period  covered  by  a  previous  informa< 
tion  upon  which  he  was  acquitted,  in  order  to  sustain  a  plea  of  autr^ois 
acquit  he  must  show  that  the  offence  for  which  he  was  convicted  and  that  for 
which  he  was  acquitted  were  identical. 

The  laying  of  the  information  is  the  commencement  of  the  prosecution. 

Whether  the  sale  of  the  liquor  was  by  the  consent  or  contrary  to  the  order  of 
the  defendant  is  a  question  for  the  magistrate. 

Section  103  (d)  c.  106  of  Rev.  Stat,  of  Canada  (the  Canada  Temperance  Act),  in 
so  far  as  it  attempts  to  confer  upon  parish  court  commissioners  jurisdiction 
to  try  offences  against  the  Act  is  ultra  vires  of  the  Parliament  of  Canada. 

November  8,  1898.  Currey^  Q.  (7.,  now  shewed  cause  against 
an  order  ni9i^  granted  by  Mr.  Justice  McLeod  on  the  5th  day 
of  July  last,  calling  upon  John  Neviu,  police  magistrate  of 
Newcastle,  to  shew  cause  why  a  certiorari  should  not  issue  to 
bring  up  a  conviction  made  by  him  on  the  24th  of  June  last 
against  the  applicant,  Flanagan,  for  selling  liquor  contrary  to 
the  provisions  of  the  Canada  Temperance  Act. 

R.  A.  Lawlor  in  support  of  the  order. 

The  facts,  authorities  cited,  and  the  grounds  taken  for  quash- 
ing the  conviction,  sufficiently  appear  in  the  judgment  of  the 
learned  Chief  Justice. 

Our*  adv.  vult 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  The  defendant  was  convicted  before  John  Nevin, 
police  magistrate  of  Newcastle,  Miramichi,  on  the  24th  of  June, 
1898,  for  selling  intoxicating  liquor,  contrary  to  the  provisions 
of  the  Canada  Temperance  Act. 


February  10. 
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^^-  He  was  convicted  of  a  third  offence,  and  sentenced  to  two 

Ex  parte       months  gOOl. 

FLA27AOAK.  ^ 

An  order  nisi  for  a  certiorari^  returnable  at  Michaelmas,  was 
granted  during  the  Trinity  vacation,  when  cause  was  shewn 
against  the  order.  The  grounds  upon  which  it  was  granted  were 
stated  as': 

1.  The  alleged  offence  is  shewn  to  have  taken  place  within 
the  period  named  in  a  former  information,  which  was  dismissed, 
as  appears  by  certificate,  and  this  conviction  is  shewn  to  have 
been  for  the  same  offence. 

2.  Prosecution  was  not  commenced  within  three  months 
after  the  alleged  offences. 

(a)  Issuing  of  summons  is  the  commencement  of  prose- 
cution. 

(&)  If  the  laying  of  information  is  commencement  of  prose- 
cution, within  the  meaning  of  the  section,  the  long 
delay  in  issuing  shews  that  the  making  of  information 
(22nd  of  April),  was  not  a  bona  fide  commencement 

8.  Selling  was  not  by  consent  but  contrary  to  the  order  of 
defendant. 

4.  That  the  conviction  made  by  George  F.  Fraser,  parish 
court  commissioner,  upon  which  the  present  conviction  for  a 
third  offence  was  founded  and  relied  upon  to  secure  this  one, 
was  bad  in  law,  as  the  parish  court  commissioner  had  no  juris- 
diction to  try  the  case. 

My  memory  is  that  the  first  three  points  were  disposed  of  at 
the  argument.     The  important  point  is  the  fourth. 

As  to  the  first  point  it  was  a  question  for  the  magistrate  to 
decide.  In  Regina  v.  MarsJi^  in  re  Tennant  (1),  it  was  held  that 
the  onus  was  on  the  defendant  to  prove  that  the  two  charges 
were  identical ;  that  the  keeping  for  sale,  with  which  he  was 
charged,  was  in  fact  the  selling  for  which  he  was  convicted; 
and  that  the  mere  fact,  that  the  days  between  which  he  was 
charged  with  keeping  liquor  for  sale  were  included  in  the  times 

(1)  26  N.  B.  R.  371. 
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stated  in  the  conviction  for  selling,  did  not  sustain  a  defence  of       ^^' 
autrefois  convict.     See  also  Ex  parte  Hopper  (1);  and  Ex  parte   ^f^f^^ 
Perkins  (2).     There  are  also  Ex  parte  Whalen  (8) ;   and  Ex     ^ii;^^ j^ 
parte  McManu%  (4).  

As  to  the  second  point  this  Court  has  decided  in,  I  think, 
Ex  parte  Lloyd  (6),  that  the  laying  of  the  information  is  the 
commencement  of  the  prosecution. 

This  Court  has  more  than  once  held  that  who  was  responsible 
for  the  selling  was  a  question  for  the  magistrate. 

Then  we  come  to  the  fourth  point  upon  which  there  has 
never  been  a  direct  decision  in  this  province.  The  jurisdiction  of 
parish  court  commissioner  is  given  by  s.  2,  c.  59,  Con.  Stat. 
It  is  there  enacted  that  ^^  every  such  commissioner  shall  have 
^^jurisdiction  in  the  county  in  which  he  resides,  and  for  which 
^^  he  may  have  been  appointed  a  justice  of  the  peace  over  the 
"  following  civil  actions : 

*^  1.  Actions  of  debt,  including  any  claim  for  a  sum  certain 
"  on  a  specialty,  when  the  sum  demanded  does  not  exceed  $40. 

"  2.  Actions  of  tort  to  real  or  personal  property,  when  the 
^^  damages  claimed  do  not  exceed  $16;  but  no  commissioner 
"  shall  have  jurisdiction  over  civil  actions  where  the  Queen  is 
"  a  party,  or  where  the  title  to  land  shall  come  in  question,  etc." 

By  section  92,  sub-section  14,  of  the  British  North  America 
Act,  the  administration  of  justice  in  this  province,  including  the 
constitution,  maintenance  and  organization  of  Provincial  Courts, 
both  of  civil  and  criminal  jurisdiction,  and  including  procedure 
in  civil  matters  in  those  Courts,  as  to  the  laws  governing  those 
matters,  is  exclusively  within  the  power  of  the  Provincial 
Legislatures. 

Prosecution  for  violation  of  the  second  part  of  the  Canada 
Temperance  Act,  c.  106,  s.  103  (d)  Rev.  Stat.,  may  be  brought 
in  the  Province  of  New  Brunswick,  before  any  police,  stipendi- 
ary or  sitting  magistrate,  or  commissioner  of  a  parish  court,  or 
before  any  two  justices  of  the  peace  in  and  for  the  county  in 
which  the  offence  was  committed. 


(1)  27  N.  B.  R.  496.  (3)  32  N.  B.  R.  274. 

(2)  30  N.  B.  R.  15.  (4)  32  N.  B.  R.  481. 

(5)  Not  reported ;  decided  in  Michaelmas,  1896. 
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^^-  The  contention  is  that  the  Parliament  of  Canada  has  not  the 

pffx^iv  power  to  give  jurisdiction  to  a  Provincial  Court,  which  it  does 
not  have  by  the  laws  of  the  province. 

This  Court  has  already,  and  that  recently,  in  Ex  parte  Wright 
(1)  which  came  before  the  York  County  Court  for  trial,  held 
that  the  Canadian  Parliament  has  not  the  power  to  take  away 
from  the  County  Courts  the  power  to  try  criminal  cases,  given 
to  them  by  provincial  legislation.  In  so  deciding  this  Court 
followed  the  judgment  of  the  Supreme  Court  of  Canada,  m  re 
County  Courts  of  British  Columbia  (2).  In  delivering  judgment 
in  that  case  the  present  Chief  Justice  Strong  says:  '^The 
"powers  of  the  Federal  Government  respecting  Provincial 
"Courts  are  limited  to  the  appointment  and  payment  of  the 
"  Judges  of  those  Courts,  and  to  the  regulation  of  their  pro- 
"  cedure  in  criminal  matters.  The  jurisdiction  of  Parliament  to 
"  legislate,  as  regards  the  jurisdiction  of  criminal  Courts,  is,  I 
"consider,  excluded  by  sub-section  14  of  section  92,  before 
"referred  to,  inasmuch  as  the  constitution,  maintenance  and 
"  organization  of  Provincial  Courts,  plainly  includes  the  power 
"  to  define  the  jurisdiction  of  such  courts,  territorially  as  well  as 
"in  other  respects.  This  seems  to  me  too  plain  to  require 
"  demonstration. 

"  Then  if  the  jurisdiction  of  the  Courts  is  to  be  defined  by 
"  the  Provincial  Legislatures,  that  must  necessarily  also  involve 
"  the  jurisdiction  of  the  Judges  who  constitute  such  Courts." 

Following  this  reasoning  and  conclusion,  by  which  of  course  we 
are  bound,  it  seems  to  me  clear  that  the  Parliament  of  Canada 
cannot  give  jurisdiction  to  parish  court  commissioners,  which 
otherwise  they  would  not  have. 

I  am  therefore  obliged  to  say  that  the  rule  must  be  absolute 
for  a  certiorari. 

Van  Wart  J.  I  confine  my  judgment  to  the  question  of 
jurisdiction.  The  Federal  Parliament  never  had  power  to 
create  criminal  Courts. 


(1)  34  N.  B.  R.  127.  (2)  21  S.  C.  R.  446. 
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Landry  and  Barker  J  J.  agreed  with  the  learned  Chief       ^^ 
iistice. 

Hanington  and  MgLeod  JJ.  took  no  part. 


Justice.  ExparU 


Tuck  C.  J. 


HvJe  ahsolute. 


DUGAL,  Administratrix,  Etc.,  v.  THE  PEOPLES  BANK   OF        law. 

HALIFAX.  February  10. 

Negligence  —  Death  resulting  from  ice  falling  from  a  roof —  Building 
constructed  so  as  to  accumvlate  ice  and  siuyiv  —  Whether  evide7ice  of 
negligence  —  Liability  of  owner, 

A  man  hired  to  work  about  a  building  was  killed  by  a  mass  of  ice  falling  upon 
him  from  the  roof.  In  an  action,  under  Lord  Campbell's  Act,  by  the  adminis- 
tratrix of  the  deceased  intestate  against  the  owners  and  occupiers  of  the 
building, 

Held^  that  the  latter  were  not  liable  in  the  absence  of  evidence  that  they  suf- 
fered the  ice  to  remain  there  for  an  unusual  and  unreasonable  time  after  they 
had  notice  of  its  accumulation  and  might  have  removed  it. 

In  erecting  a  building  the  owner  may  adopt  any  style  of  architecture  he 
pleases,  provided  he  does  not  create  a  nuisance  or  violate  any  law  or  muni- 
cipal ordinance ;  therefore  the  construction  of  a  roof  with  projecting  eaves, 
which  caused  an  accumulation  of  ice  and  snow  thereon,  is  not  per  se  evidence 
of  negligence  on  the  part  of  the  owner,  although  it  may  impose  upon  him  a 
greater  degree  of  watchfulness  and  care  in  order  to  prevent  accidents. 

Action  on  the  case  for  negligence,  under  Lord  Campbeirs 
Act,  tried  before  Mr.  Justice  Van  Wart  and  a  jury  at  the 
Madawaska  Circuit  in  October  last.  Verdict  for  the  plaintiff 
for  $1000. 

November  4  and  5,  1898.  John  M.  Stevens^  pursuant  to  leave 
reserved  at  the  trial,  now  moved  to  enter  a  verdict  for  the 
defendants  or  for  a  non-suit  or  for  a  new  trial. 

LaForesty  contra. 

StevenSy  in  reply. 
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The  facts,  the  authorities  cited  and  the  points  argued  by  the 

counsel  sufficiently  appear  in  the  judgments  of  the  learned  Chief 

PBOPUC8     Justice  and  Barker  J. 

bakk  or  Chr.  adv.  xndL 

Halifax. 
Taok  G.  J. 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  an  action  by  the  administratrix  of  her 
deceased  husband,  Joseph  Dugal,  who,  it  is  alleged,  was  killed 
by  ice  falling  upon  him  from  the  roof  of  the  bank  building 
through  the  negligence  of  the  defendants. 

In  the  first  count  of  the  declaration  it  is  charged  that  the 
defendants  allowed  the  ice  to  accumulate  on  the  edge  of  the 
roof  so  as  to  be  dangerous  to  persons  passing  beneath;  and 
while  the  deceased  was  at  work  for  defendants,  at  their  request, 
the  ice  from  the  roof  fell  upon  him  and  caused  his  death. 

In  the  second  count  the  charge  is  that  the  defendants  wrong- 
fully constructed  the  building  by  allowing  the  eaves  to  project 
out  some  four  feet  over  the  edge ;  that  in  consequence  of  this 
projection  in  the  winter  time,  when  the  building  would  be 
heated,  the  snow  that  would  fall  on  that  part  of  the  building 
within  the  walls  would  melt,  run  out  and  form  ice,  which 
would  accumulate  in  large  quantities,  and  when  the  weather 
became  warm,  would  be  loosened  and  fall  down,  and  become 
a  source  of  danger. 

The  defendants  pleaded  not  guilty,  and  that  the  deceased, 
Joseph  Dugal,  was  not  their  servant. 

Under  instructions  from  the  learned  Judge^the  jury  answered 
eight  questions,  whereupon  a  verdict  was  entered  as  follows : 
That  the  jury  find  the  defendants  guilty,  and  assess  the  dam- 
ages at  $1000,  proportioned  as  follows :  $600  to  Medee  Dugal, 
the  widow;  $200  to  Mathilda  Dugal,  and  $200  to  Emile  Dugal. 

It  was  reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  them  or  for  a  nonnsuit. 

They  move,  pursuant  to  such  leave,  and  failing  in  that 
motion  they  ask  for  a  new  trial. 

I  think  there  is  ample  evidence  that  the  defendants  con- 
structed, owned  and  occupied  the  building  at  the  time  of  the 
injury  to  Dugal,  and  that  he  met  his  death  from  ice  which  fell 
from  the  roof. 
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Perhaps  there  is  evidence  sufficient  to  warrant  the  jury's 
finding  that  Dugal  was  in  the  employ  of  the  bank  at  the  time 
he  received  the  injuries  which  resulted  in  his  death,  and  that 
he  was  in  the  discharge  of  the  particular  duties  for  which  he 
was  employed ;  but  after  all  this  evidence  is  not  strong. 

I  doubt  very  much  if  the  jury's  answer  to  the  fourth  question 
is  correct.  It  is  as  follows :  ^^  Was  the  putting  in  of  the  wood 
^*  in  the  place  and  in  the  manner  in  which  Dugal  was  doing  it, 
^'the  place  and  manner  in  which  he  was  employed  to  do  it?'' 
Answer :  **  We  think  so,  because  he  could  not  open  the  window 
*^  himself."  If  there  is  any  evidence  to  justify  this  answer  it 
must  be  that  of  Ouilette,  but  he  does  not  say  that  he  told 
Dugal  to  put  the  wood  in  that  particular  window;  and  Mr. 
Cochran,  the  bank's  manager,  says  that  he  did  not  tell  him  to 
put  the  wood  in  there.  The  fact,  so  far  as  I  can  gather  it  from 
the  evidence,  is  that  Dugal  found  this  window  open  and  with- 
out instructions  threw  the  wood  in  there,  which  was  not  the 
usual  place. 

The  answer  to  the  fifth  question  is,  in  my  opinion,  entirely 
wrong.  The  jury  say  that  it  was  negligence  in  the  defendants 
to  construct  the  building  in  the  manner  they  did,  and  allow  ice 
to  accumulate  on  the  roof  in  the  manner  in  which  it  did  at  the 
time  of  the  accident  to  Dugal.  I  think  that  the  defendants  had 
the  right  to  adopt  whatever  style  of  architecture  they  pleased 
in  the  construction  of  their  building,  provided  they  put  up  a 
structure  which  was  not  a  nuisance.  The  complaint  is  that 
they  allowed  too  much  of  the  roof  to  project  over  the  eaves  of 
the  building  or  out  of  the  line  of  the  wall.  It  seems  to  me  that 
this  contention  is  absurd.  Surely,  if  he  violates  no  law,  a  man 
has  the  right  to  put  up  his  building  as  he  pleases.  Whether 
the  roof  projects  or  does  not  is  a  matter  of  taste,  and  the  de- 
fendants ought  not  to  be  convicted  of  negligence  because  of  the 
architecture  of  the  building  which  they  constructed.  In  this 
country,  where  ice  and  snow  do  inevitably  accumulate,  and 
where  there  is  a  liability  that  they  should  be  precipitated  from 
the  roofs  of  houses,  it  would  be  a  monstrous  proposition  to  hold 
that  a  man  is  bound  to  so  construct  his  building  that  the  ice 
shall  not  fall.  At  all  events  I  shall  never  consent  to  such  a 
proposition  until  I  am  obliged  to  do  so  by  the  ruling  of  this 
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.  Court  or  a  higher  one.  Everyone,  who  lives  in  this  climate  in 
the  winter  time,  knows  how  common  it  is  for  ice  and  snow  to 
fall  from  the  roofs.  Therefore  shall  this  or  any  other  Court 
say  that  buildings  must  be  so  constructed  that  snow  and  ice 
shall  not  fall?  To  answer  this  question  in  the  affirmative 
would  be  a  shock  to  the  people  of  this  province,  more  especially 
to  the  citizens  of  Saint  John.  Simply  to  state  such  a  principle 
is  to  show  its  absurdity. 

The  sixth  question  is :  **  Were  the  injuries  received  by  Dugal 
"due  to  the  negligence  of  the  defendants?"  And  the  jury 
answers  "  yes." 

All  the  learned  Judge  said  as  to  this  question  is :  ^*  I  leave 
"  this  for  you  to  say  whether  you  think  they  were  or  not.'* 

I  am  of  opinion  that  the  learned  Judge  should  have  told  the 
jury  what  acts  or  failures  on  the  part  of  the  defendants  would 
constitute  negligence.  It  is  not  sufficient  to  leave  to  them  the 
bald  question  of  negligence  or  not.  Suppose  the  ice,  which  fell 
upon  and  killed  Dugal,  had  accumulated  on  the  roof  the  day 
before  the  accident,  of  which  fact  the  defendants  had  no  know- 
ledge and  no  means  of  knowledge,  will  anyone  say  that  under 
such  circumstances  they  were  guilty  of  negligence?  Surely 
not.  And  yet  there  is  evidence  that  either  one  or  two  days 
before  the  accident  there  was  no  snow  on  the  roof.  Under  the 
evidence  I  cannot  escape  the  conviction  that  this  finding  is 
wrong.  I  think  also  that  the  jury  answered  this  question  with- 
out adequate  instruction  from  the  learned  Judge.  Besides 
there  is  no  evidence  that  ice  ever  fell  oflF  this  roof  before. 

In  Shipley  v.  Fifty  Associates  (1)  it  was  held  "  that  for  an 
"injury  resulting  from  the  sliding  of  a  mass  of  ice  and  snow 
"from  a  roof  upon  a  person  travelling  with  due  care  upon  a 
"highway,  the  owner  of  a  building  is  liable,  if  the  roof  waj 
"subject  to  his  use  and  control,  and  he  suffered  the  ice  and 
"  snow  to  remain  there  for  an  unusual  and  unreasonable  time 
"after  he  had  notice  of  its  accumulation,  and  might  have 
"removed  it."  Taking  this  to  be  a  correct  statement  of  the 
law,  the  facts  there  stated  are  in  no  way  applicable  to  this  case. 


(1)  101  Mass.  251. 


Digitized  by 


Google 


XXXIV,] 


NEW  BEUN8WICK  BBP0BT8. 


585 


For  here  there  is  no  evidence  that  the  defendants  suffered  the  _ 
ice  and  snow  to  remain  on  the  roof  for  an  unusual  and  un- 
reasonable time  after  they  had  notice  of  its  accumulation  and 
that  t&ey  might  have  removed  it.  The  truth  here  is  that  the 
ice  and  snow  had  not  remained  on  the  roof  for  an  Unusual  and 
unreasonable  time,  and  the  defendants  had  no  notice  of  its 
accumulation.  In  delivering  judgment  in  this  case  Chapman 
C.J.  referred  to  Reynolds  v.  Clark  (1) ;  Fay  v.  Prentice  (2) ; 
Bellows  V.  Sackett  (8) ;  Rylands  v.  Fletcher  (4). 

To  question  six,  one-half  of  the  jury  say  that  when  Dugal 
entered  upon  his  employment  to  put  in  the  wood  he  was  not 
aware  of  the  danger  incident  to  the  ice  accumulated  on  the 
roof,  and  that  he  did  not  voluntarily  incur  the  risk.  And  yet 
he  had  his  eyes  and  might  readily  have  seen  the  overhanging 
ice.  He  might  have  had  quite  as  much  or  more  knowledge 
than  the  defendants  are  shewn  to  have  had. 

There  is  no  direct  testimony  that  Dugal  was  guilty  of  any 
negligence  or  want  of  ordinary  care  which  contributed  to  his 
injuries. 

At  first  I  thought  that  a  non-suit  should  be  entered  in  this 
case,  but  upon  further  reflection  I  have  come  to  the  conclusion 
that  the  proper  judgment  is  to  send  it  down  for  a  new  trial. 
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Babksb  J.  For  the  purposes  of  this  judgment  I  shall 
assume  that  Joseph  Dugal  was  killed  in  March,  1898,  by  ice 
falling  upon  him  from  the  defendants'  building  while  he  was 
engaged  on  their  premises  in  some  work  which  they  had  em- 
ployed him  to  do.  The  plaintiff,  who  is  his  widow  and  admin- 
istratrix, suing  on  behalf  of  herself  and  children,  alleges  that 
her  husband's  death  was  caused  by  the  defendants'  negligence ; 
and  the  negligence  attributed  to  them  consists,  first  in  the 
design  of  the  building  and  its  mode  of  construction,  and  second 
in  not  exercising  proper  care  in  having  the  ice  removed  from 
the  roof  and  in  permitting  it  to  remain  there  in  a  dangerous 
state.  The  evidence  shews,  that  though  the  building  in  ques- 
tion is  not  dissimilar  in  its  design  or  method  of  construction 


(1)  2  Ld.  Ray.  1399. 

(2)  1  C.  B.  828. 
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_  from  that  of  many  others  in  the  same  place,  ice  in  the  spring  of 
the  year,  after  a  rain  or  when  the  snow  is  melting,  is  more 
likely  to  accnmulate  on  the  roof  in  a  large  mass  than  is  the 
case  with  other  buildings  of  a  different  style  of  architecture. 
This  building  is  used  by  the  defendants  as  their  banking  house 
at  Edmundston.  It  sits  back  from  the  street,  and  any  ice 
falling  from  the  roof  must  fall  on  the  defendants  own  land, 
where  the  public  have  no  right  to  come  except  by  invitation. 
I  am  altogether  unable  to  see,  from  any  evidence  given  at  the 
trial,  how  the  first  ground  of  negligence  can  be  sustained.  The 
defendants  had  a  perfect  right  to  erect  this  building  on  their 
own  property.  It  is  in  no  sense  a  nuisance  per  se^  in  its  con- 
struction no  law,  provincial  or  municipal,  was  violated.  If  the 
defendants  are  liable  at  all  it  must  be  under  the  second  head  of 
negligence,  and  in  considering  that  question  any  peculiarity  in 
the  style  of  building  or  its  method  of  construction  may  fairly 
be  taken  into  account,  provided  this  peculiarity  is  such  as  is 
likely  to  contribute  toward  the  accumulation  of  snow  or  ice  on 
the  roof  in  a  dangerous  condition.  It  is  common  knowledge 
that  in  this  country,  whatever  may  be  the  form  of  the  roof  of  a 
house,  snow  and  ice  will  accumulate  and  form  upon  it,  and 
under  certain  conditions  fall  to  the  ground.  The  roofs  of 
buildings  vary  widely  in  their  design  and  the  material  with 
which  they  are  covered ;  and  no  doubt  in  some  forms  of  build- 
ings snow  and  ice  are  more  likely  to  accumulate  so  as  to  be 
dangerous  than  in  others.  The  most  that  can  be  said  of  this 
particular  building  is  that  the  defendants  were  under  a  greater 
obligation  to  exercise  care  in  preventing  the  accumulation  of 
ice  so  as  to  become  dangerous  than  they  would  be  if  the  build- 
ing had  been  so  constructed  that  it  was  less  likely  to  accumu- 
late ice  and  snow  upon  it  than  it  is.  The  greater  the  danger  is 
the  greater  the  obligation  to  provide  against  it.  Climatic  con- 
ditions in  England  are  such  as  to  preclude  the  probability  of 
cases  of  this  kind  arising  there ;  and  although  in  this  country, 
where  accidents  similar  in  their  character  to  this,  though  less 
serious  in  their  results,  are  of  constant  occurrence,  litigation 
seldom  ensues.  The  liability  of  owners  or  occupiers  of  property 
in  such  circumstances  has  come  up  for  judicial  determination  in 
a  few  cases  to  which  it  may  be  well  to  refer. 
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In  Lazarus  v.  The  Corporation  of  Toronto  (1),  decided  in_ 
1859,  the  plaintiff  bad  been  injured  by  snow  falling  from  a 
building  while  he  was  walking  on  one  of  the  streets  in  Toronto. 
The  Chief  Justice  in  that  case  says:  **What  occurred  here 
^^was  such  an  accident  as  may  occasionally  happen,  and  be 
*^  attended  with  serious  results,  but  I  do  not  think  that  in  the 
^^  absence  of  any  public  regulation  on  the  subject  people  are 
^^  compelled  to  keep  the  roofs  of  their  houses  clear  of  snow,  or 
^*  to  detain  the  snow  on  the  roofs  so  that  the  snow  cannot  slide 
^*  from  them  into  the  street.  There  may  be  in  a  particular  case 
*^  something  so  eyidently  faulty  in  the  construction  of  the  roof 
^*  as  to  make  it  more  likely  to  occasion  accidents  from  this  cause 
*^  than  roofs  in  general  are,  but  I  do  not  see  any  proof  that  such 
^^  was  the  case  here." 

All  the  Judges  in  this  case  agreed  in  holding  that  there  was 
no  duty  at  common  law  upon  owners  or  occupiers  of  houses  to 
remove  snow  from  the  roof  and  no  liability  for  accidents  caused 
by  its  falling. 

In  Skelton  v.  Thompson  (2),  decided  in  1888,  the  plaintiff 
claimed  damages  against  the  owner  of  a  building  from  which 
water  escaped  through  a  pipe  from  the  eaves  upon  the  sidewalk 
where  it  formed  a  ridge  of  ice  upon  which  the  plaintiff  fell  and 
was  injured.  A  majority  of  the  Court  held  that  the  defendant 
was  not  liable,  that  the  carrying  of  the  water  to  the  sidewalk 
was  a  harmless  act,  and  that  the  action  of  the  weather  was  the 
proximate  cause  of  the  accident,  and  as  the  defendants  did  not 
knowingly  allow  ice  to  accumulate  they  were  not  liable.  Haggarty 
C. J.,  after  citing  Shipley  v.  Fifty  Associates  (8),  says :  **  This 
*^  seems  reasonable  enough.  When  the  owner  knows  that  ice 
^*  or  snow  is  accumulated  on  a  sloping  roof,  liable  of  course 
^^at  any  change  of  atmosphere  or  otherwise  to  fall  into  the 
^*  public  street,  he  may  properly  be  held  responsible,  if  in 
^^  reasonable  time  he  does  not  take  steps  to  prevent  injury  to 
"  passers-by." 

In  Shipley  v.  Fifty  Associates  (4)  the  Court  held  that  "  for  an 
^  injury  resulting  from  the  sliding  of  a  mass  of  ice  and  snow 
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.  ^^  from  a  roof  upon  a  person  travelling  with  due  care  in  a  high- 
*^  way,  the  owner  of  a  building  is  liable  if  he  suffered  the  ice 
^^  and  snow  to  remain  there  for  an  unusual  and  unreasonable 
^Hime  after  he  had  notice  of  its  accumulation  and  might  have 
"  removed  itJ*^ 

In  Landreville  v.  Q-ouin  (1)  the  plaintiff  claimed  damages 
from  the  defendant,  the  owner  of  the  Russell  House  in  Ottawa, 
for  injuries  occasioned  by  the  falling  of  ice  from  that  building 
while  he  was  passing  along  the  street.  In  this  case  the  de* 
fendant  had  distinct  notice  of  the  dangerous  condition  of  the 
building.  Cameron  C.J.  says :  *^  There  is  an  element  of  negli- 
^^gence  in  this  case  that  there  was  not  in  that  (Lazarus  v.  The 
"  Corporation  of  Toronto)^  that  is  to  say  the  notification  by  the 
^^  policeman  to  the  defendant  to  have  the  snow  removed  from 
^^  the  roof.  This  notification,  under  the  bye-laws,  was  an  inti- 
*^  mation  that  the  snow  was  there  in  a  dangerous  condition,  and 
^^  assuming  the  notification  was  in  fact  given,  the  neglect  to 
^^  remove  the  snow  entailed  as  much  liability  on  the  defendant 
^^  as  there  would  have  been  if  he  had  been  told  that  there  was  a 
^^  loose  stone  or  brick  in  the  cornice  or  wall  that  was  likely  to 
^^  fall  and  endanger  those  passing  below." 

The  same  principle  is  applied  in  Tarry  v.  Ashton  (2).  The 
defendant  in  that  case  occupied  a  house  from  which  was  sus- 
pended a  lamp,  projecting  over  a  public  thoroughfare.  The 
lamp  did  no  harm  so  long  as  it  was  in  good  repair,  but  was 
dangerous  when  out  of  repair.  Blackburn  J.  says:  ^^It  is 
*^  therefore  not  a  nuisance  of  itself.  But  if  the  defendant  know- 
^4ngly  maintained  it  in  a  dangerous  state  he  would  then  be 
^^  indictable  for  the  nuisance." 

So  in  this  case,  though  the  building  is  in  every  sense  a  lawful 
building  and  not  per  se  a  nuisance,  yet  if  as  a  well  known  result 
of  natural  causes  it  becomes  loaded  with  ice  and  snow  in  a 
dangerous  position  and  liable  to  fall  and  injure  persons  who 
may  be  in  its  way,  and  with  a  knowledge  of  such  a  danger  the 
owner  or  occupier  chooses  to  abstain  from  taking  any  or  proper 
precautions  to  obviate  the  danger,  he  is,  in  my  opinion,  as  much 
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liable  for  the  injoiy  as  he  would  be  if  a  portion  of  the  building, 
itself  had  become  impaired  or  weakened  so  as  to  be  in  danger 
of  falling,  and  with  a  full  knowledge  of  that  danger  had  failed 
in  taking  proper  steps  to  remove  it. 

Looking  at  the  evidence  in  this  case,  I  am  disposed  to  think 
there  was  substantially  no  evidence  of  negligence  to  render  the 
defendants  liable,  at  all  events  it  was  very  vague  and  unsatis- 
factory. In  my  opinion  the  case  should  be  sent  down  for  a  new 
trial,  so  that  the  real  question  at  issue  can  be  more  satisfactor- 
ily and  thoroughly  investigated.  At  the  argument  the  defend- 
ants' counsel  cited  a  number  of  authorities  to  shew  that  this 
accident  arose,  if  at  all,  from  the  negligence  of  a  fellow  servant 
in  the  common  employment  of  the  defendants,  their  common 
master.  In  my  opinion  this  rule  had  no  reference  to  persons 
situated  as  Cochran  and  Dugal  were.  Cochran  was  in  charge 
of  the  defendants'  agency  at  Edmundston,  and  as  such  had  the 
control  of  the  building  in  which  the  bank's  business  at  that 
place  was  carried  on.  Dugal  was  employed  in  a  casual  job  — 
to  transfer  some  wood  from  the  barn  to  the  bank  cellar.  I 
think,  in  a  case  like  this,  defendants  are  not  liable  unless  in  one 
of  two  cases.  First,  that  they  had  an  actual  notice  of  the 
dangerous  condition  of  the  ice  and  snow  and  did  not  within  a 
reasonable  time  adopt  such  means  as  were  reasonably  necessary 
to  remove  the  ice  or  guard  against  the  danger ;  or  second,  that, 
though  they  had  no  actual  notice  of  the  dangerous  condition  of 
the  building,  the  circumstances  were  such  as  to  make  it  negli- 
gence in  them  not  to  have  known  of  the  danger  and  provided 
against  it.  It  is  true  that  in  answer  to  certain  questions  left  to 
the  jury  they  found  that  the  defendants  were  negligent  in  con- 
structing the  building  in  the  manner  they  did  and  allowing  ice 
to  accumulate  on  the  roof  in  the  manner  it  had  at  the  time  of 
the  accident ;  and  that  Dugal's  injuries  were  due  to  the  defend- 
ants' negligence.  Such  a  finding  forms  a  very  unsatisfactory 
basis  for  a  verdict,  unless  the  jury  has  been  fully  and  accur- 
ately instructed  as  to  what  constitutes  negligence  in  the  partic- 
ular case.  In  his  charge  the  learned  Judge  used  the  following 
language :  "  Would  you  think  they  (the  defendants)  ought  to 
^^  have  been  sufficiently  familiar  with  this  climate  and  its  effect 
*^upon  snow  and  the  formation  of  ice  upon  buildings  to  have 
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_  *'  known  that  there  would  be  danger  of  its  falling  upon  persons 
**'  passing  bj  or  walking  around  the  building?  If  you  think  they 
^^  should  have  had  such  knowledge  then  it  is  evidence  from 
"  which  you  may  infer  that  the  bank  was  guilty  of  negligence 
"  in  allowing  it  to  form  as  it  did."  Now  I  cannot  see  why  the 
defendants  ought  to  be  any  more  familiar  with  the  climate  and 
its  effect  upon  snow  and  ice  upon  buildings  than  Dugal  should, 
it  is  knowledge  common  to  every  one,  and  to  hold  the  defend- 
ants guilty  of  negligence  as  there  directed  is  not,  in  my  opinion, 
warranted  by  the  authorities.  Dugal  was  on  the  defendants' 
premises  by  invitation  it  is  true,  and  engaged  in  work  mutually 
advantageous  to  him  and  them.  But  the  master  does  not 
guarantee  the  safety  of  his  servant,  nor  does  the  owner  of 
premises  guarantee  the  safety  of  those  who  come  upon  them  for 
pleasure  or  on  business.  And  where  both  stand  in  the  presence 
of  a  common  danger  of  which  neither  has  actual  notice  but 
which  both  with  the  same  knowledge  and  for  the  same  reasons 
have  a  right  to  anticipate  as  the  natural  result  of  the  operations 
of  natural  causes,  and  an  injury  to  the  servant  results  from  such 
causes  it  is  one  of  the  risks  which,  in  my  opinion,  the  servant 
assumes,  and  for  which  the  master  is  not  responsible. 

In  reply  to  another  question  the  jury  found  that  Dugal  was 
not  aware  of  the  danger  incident  to  the  ice,  and  that  he  did  not 
voluntarily  incur  the  risk.  I  do  not  know  that  in  the  circum- 
stances of  this  case  the  question  is  of  much  importance,  but  it 
is  difficult  to  see  upon  what  evidence  the  jury  determined  it. 

While  I  am  disposed  to  agree  in  thinking  that  the  evidence 
fails  in  establishing  negligence  on  the  defendants'  part,  the 
interests  of  justice  will;  I  think,  be  better  advanced  by  ordering 
a  new  trial.  A  life  has  been  lost  as  a  result  of  this  accident ; 
and  if  the  facts  warrant  a  finding  that  it  was  due  to  defendants' 
negligence,  as  the  law  defines  that  negligence,  they  should  not 
escape.  It  is  well,  however,  that  those  who  may  be  called  upon 
to  determine  that  question  should  be  carefully  instructed  as  to 
the  limits  of  the  liability  and  what  the  negligence  is  upon  which 
it  rests. 


Haninqton,  Landry,  Van  Wart  and  MgLeod  JJ.  agreed. 

New  trial  granted. 
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HOPPER  BT  AL.  V.  STEEVES.  i«o. 

Guardian  in  socage  —  Who  may  act  as  such. 


February  10. 


Ab  a  mother  can  now  inherit  from  her  children  she  is  no  longer  capable  of 
acting  as  their  guardian  in  socage.  Gaardianship  in  socage  may  be  con- 
sidered  as  gone  into  disuse,  and  it  can  hardly  be  said  to  exist  in  the  province. 

Action  of  trespass  qu,  claus.  freg,^  tried  before  Mr.  Jastice 
Van  Wart  and  a  jury  at  the  Albert  Circuit  in  July  last.  Verdict 
for  the  plaintiff  for  IH75. 

November  4, 1898.  M.  Q-.  Teed^  pursuant  to  leave  reserved 
at  the  trial,  now  moves  to  have  a  verdict  entered  for  the  de- 
fendant, for  a  non-suit  or  for  a  new  trial. 

J.  JET.  Dickson^  contra. 

Teed^  in  reply. 

The  facts,  the  authorities  cited  and  the  grounds  of  the  motion 
sufficiently  appear  in  the  judgments. 

Our.  adv.  wit. 

The  following  judgments  were  now  delivered : 

Tuck  G.J.  This  is  an  action  of  trespass  by  infants  for  cut- 
ting timber  on  their  land. 

The  pleas  are  not  guilty;  the  lands  not  the  property  of  the 
plaintiffs ;  leave  and  license ;  the  plaintiffis  not  possessed ;  and 
the  property  in  Florence  Hopper  (mother  of  the  plaintiffs), 
and  license  from  her. 

In  the  fall  of  1895,  the  mother  sold  the  standing  trees  (logs 
in  question)  to  the  defendant  for  $150.  In  1897  the  defendant 
received  notice  from  plaintiffs'  attorney  to  cut  no  more  trees  on 
the  land,  and  in  consequence  he  desisted. 

The  cause  was  tried  in  the  County  of  Albert,  and  the  plain- 
MS&  had  a  verdict  for  $475. 


Digitized  by 


Google 


592 


NEW  BRUNSWICK  REPORTS. 


[vol. 


1899. 


Hopper 
etaL 


Steeves. 
Tuck  C.J. 


This  is  a  motion  to  have  a  non-suit  entered  pursaant  to  leave 
reserved,  or  for  a  new  trial.  As  to  a  non-suit  the  defendant 
justifies  under  a  license  from  the  mother,  as  guardian  in  %oeage 
of  her  infant  children.  The  principal,  and,  to  my  mind,  the  odIj 
question  in  this  cause  is,  can  a  mother  in  this  province  be 
guardian  in  socage  to  her  infant  children  ? 

In  Coke's  Institute,  vol.  1,  p.  87  (b),  I  find  the  following : 
^^  Also,  in  such  tenures  in  socage^  if  the  tenant  have  issue  and 
^^  die,  his  issue  being  within  the  age  of  fourteen  years,  then  the 
^^next  friend  of  that  heir  to  whom  the  inheritance  canuot 
^^  descend  shall  have  the  wardship  of  the  land  and  of  the  heir 
^^  until  the  age  of  fourteen  years ;  and  such  guardian  is  called 
^^  guardian  in  socage.  For  if  the  land  descend  to  the  heir  of  the 
"  part  of  the  father,  then  the  mother,  or  next  cousin  of  the  part 
^^  of  the  mother,  shall  have  the  wardship.  And  if  land  descend 
^^  to  the  heir  of  the  part  of  the  mother,  then  the  father  or  next 
^^  friend  of  the  part  of  the  father  shall  have  the  wardship  of 
^'such  lands  and  tenements."  In  the  same  book  at  page  85 
(b)  it  is  said  that  "  tenure  in  socage  is,  where  the  tenant  hold- 
"  eth  of  his  lord  the  tenancy  by  certain  service  for  all  manner  of 
"  services,  so  that  the  service  be  not  knight's  service.'* 

In  Doe  dem.  Jones  v.  Woodworth  (1),  in  the  marginal  note 
there  is:  ''^ Quaere^  whether  if  the  heir  had  been  an  infant,  the 
^^  widow  might  not  be  presumed  to  hold  as  guardian  in  socage'' 
In  the  course  of  the  argument  of  that  case  Mr.  Duff  said: 
^^  There  is  a  distinction  between  the  possession  of  a  stranger  to 
'^  the  heir,  and  that  of  a  person  standing  in  the  relation  of  a 
"  parent ;  the  first  is  presumed  to  be  adverse,  the  latter  per- 
"  missive."  Whereupon  Ritchie  J.  said :  "  I  could  understand 
"that  distinction  where  there  were  infant  children,  in  which 
"  case  the  widow  might  be  considered  to  be  holding  as  guardian 
"  in  socage''  This  was  rather  a  suggestion  of  the  learned  Judge 
than  the  giving  of  an  opinion,  for  there  was  no  question  as 
to  tenure  in  socage  before  the  Court. 

In  Brewer  v.  Brewer  (2)  there  is  this  head  note :  ^^Qiiaere, 
"  whether  an  infant  under  fourteen  years  of  age,  and  her  mother 


(1)  3  AU.  677. 


(2)  22  N.  B.  R.  460, 
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**  living,  can  maintain  an  action  for  trespass  to  land,  or  whether 
*Uhe  mother,  as  guardian  in  socage^  is  not  entitled  to  sue." 
There  it  was  contended  for  the  defendant  that  the  plaintiff  being 
an  infant  under  fourteen  years  of  age,  the  action  should  have 
been  by  the  mother,  as  guardian  in  soeoffej  and  further  it  was 
argued  that  the  guardian  in  %ocage  has  the  property  and  legal 
possession,  and  is  the  only  person  who  can  bring  the  action  of 
trespass.  The  Court  decided  that  this  question  could  not  be 
raised  under  the  plea  of  not  guilty,  but  gave  no  opinion  as  to 
whether  or  not  there  is  any  guardianship  in  %ocage  in  this 
province. 

I  fail  to  see  how  Wood  v.  BeForest  (1)  affects  this  case.  It 
certainly  does  not  from  my  point  of  view. 

This  matter  of  guardianship  in  socage  is  fully  treated  of  in 
2nd  Kent's  Commentaries,  223;  and  the  learned  commentator's 
conclusion  is  that  ^Hhis  guardianship  in  socage  may  be  con- 
^^  sidered  as  gone  into  disuse,  and  it  can  hardly  be  said  to  exist 
*^in  this  country,  for  the  guardian  must  be  some  relation  by 
^*  blood,  who  cannot  possibly  inherit,  and  such  a  case  can  rarely 
"  exist."  I  agree  entirely  with  this  statement  of  the  law,  and 
think  that  it  applies  to  this  province  and  therefore  that  a  non- 
suit should  be  refused. 

If  that  point  is  properly  disposed  of,  I  think  that  the  damages 
are  not  excessive,  and  there  is  nothing  improper  in  the  Judge's 
charge  to  justify  the  Court  in  granting  a  new  trial. 

My  opinion  is  that  this  application  must  be  refused. 


1800. 


HOPPEB 
V, 

Stbbyss. 
Tuok  C.  J. 


Babkeb  J.  This  is  an  action  of  trespass  to  recover  the 
value  of  certain  lumber  cut  on  lands  owned  by  the  plaintiffs 
and  a  verdict  was  entered  in  their  favor  for  $475.  The  plain- 
tiffs are  minors  and  there  is  no  question  as  to  their  being 
owners  in  fee  of  the  land  upon  which  the  lumber  was  out.  It 
appears  that  the  plaintiffs'  father  died  in  April,  1893,  intestate, 
leaving  him  surviving  him  a  widow  and  the  plaintifiis.  The 
evidence  shows  that  the  defendant  purchased  from  the  mother, 
who  remained  in  possession  of  the  farm  and  premises  after  her 
husband's  death,  and  was  supporting  herself  and  these  infant 


(1)  23  N.  B.  B,  209, 
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.  plaintiffs  there,  the  right  to  lumber  on  this  land  for  $150,  which 
sum  he  paid.  It  was  under  this  agreement  that  the  defendant 
cut  the  trees  in  dispute.  Two  questions  were  argued  on  the 
motion  for  a  new  trial : 

1.  That  the  mother  was  guardian  in  socage  of  the  plaintiffs; 
and 

2.  That  as  such  guardian  she  had  authority,  for  the  support 
of  the  infant  children,  to  sell  the  lumber  to  the  defendant  as 
she  did. 

It  is  unnecessary,  in  my  view  of  this  case,  to  discuss  the 
second  question,  because  I  think  the  mother  was  not  guardian 
in  socage  of  the  plaintiffs.  Of  the  three  kinds  of  guardianship 
known  to  the  common  law,  guardianship  in  socage  was  the  most 
important  as  it  controlled  not  only  the  infant's  person  but  his 
property.  The  guardian  by  nature  is  the  father,  and  on  his 
death  the  mother,  and  this  guardianship  extends  only  to  the 
custody  of  the  person.  The  guardianship  by  nurture,  which  only 
occurs  when  the  infant  is  without  any  other  guardian,  belongs 
exclusively  to  the  parents,  first  to  the  father  and  then  to  the 
mother.  This  species  of  guardianship  originally  applied  to 
younger  children  who  were  not  heirs  apparent;  but  in  countries 
like  ours,  where  the  children  inherit  equally,  such  guardianship 
may  be  considered  as  practically  obsolete.  2nd  Kent  221. 
^^  Guardianship  in  socage  by  the  common  law  goes  to  the  next 
^^  of  blood  to  the  child,  to  whom  the  inheritance  could  not 
^^  possibly  descend.  If  the  land  descended  to  the  heir  on  the 
^^  part  of  the  father  the  mother  or  other  next  relation  on  the 
^^  part  of  the  mother  was  the  guardian,  because  the  land  never 
*'  could  descend  to  her  and  she  was  the  next  of  blood  to  the 
^'  child  who  could  not  inherit.  So  if  the  land  descended  to  the 
^^  heir  ex  parte  matema  the  father  or  his  next  of  blood  had  the 
"guardianship  for  a  similar  reason."  "The  common  law," 
says  Chancellor  Kent  (2  Com.  222),  "like  the  law  of  Solon, 
"  was  strenuous  in  rejecting  all  persons  to  whom  the  inheritance 

"  might  possibly  arrive As  we  have  admitted  the 

"  half  blood  to  inherit  equally  with  the  whole  blood,  this  jealous 
"  rule  would,  still  more  extensively  with  us,  prevent  relations 
"  by  blood  from  being  guardians  in  socage."    At  page  228  of 
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the  same  work  the  author  uses  the  following  language.    ''  This  _ 
*^  guardianship  in  %occige  may  be  considered  as  gone  into  disuse, 
*^and  it  can  hardly  be  said  to  exist  in  this  country,  for  the 
^*  guardian  must  be  some  relation  by  blood  who  cannot  possibly 
*^  inherit,  and  such  a  case  can  rarely  exist." 

It  is  clear  that  as  the  law  has  stood  since  the  Consolidated 
Statutes  were  passed  in  1876,  as  settled  by  Doe  dem.  Wood 
v.  DeForest  (1),  the  plaintifiTs  mother,  on  their  death  intestate, 
would  inherit,  and  therefore  one  of  the  essential  elements  in 
this  particular  kind  of  guardianship  is  wanting  in  the  case.  In 
fact,  as  Chancellor  Kent  says,  as  the  guardian  must  be  a  rela- 
tion by  blood  who  cannot  possibly  inherit,  such  a  case  can 
rarely  occur.  Over  half  a  century  ago  the  Legislature  of  this 
province  made  ample  provision  for  the  appointment  of  guard- 
ians to  infants  and  the  management  of  their  property  for  their 
support  and  maintenance.  The  proper  care  and  custody  of 
infants  and  their  estates  are  in  no  material  degree  interfered 
with  by  the  comparatively  narrow  limits  within  which  by  the 
conditions  of  the  present  age  guardianship  in  socage  is  operative. 


1800. 


Hopper 
etal, 

V. 

Stekvbs. 
Barker  J. 


The  rest  of  the  Court  agreed. 


New  trial  refused. 


MASSEY-HARRIS  COMPANY,  LIMITED  v.  STAIRS. 

Justice^ 8  civil  court  —  Goods  sold  and  delivered — Executory  agreement 
—  Foreign  corporation  —  Secwrity  for  costs  —  Jurisdiction. 

The  plAintiffe,  who  were  a  company  incorporated  abroad  but  having  a  place  of 
business  in  the  province,  brought  an  action  against  the  defendant  in  a 
justice's  court  for  goods  sold  and  delivered.  To  prove  their  case  they  put  in 
evidence  a  paper  in  the  form  of  a  promissory  note,  whereby  the  defendant 
promised  to  pay  the  plaintifib  a  sum  certain  with  interest.  There  were 
certain  conditions  as  to  the  possession  of  the  goods  and  the  title  thereto 
incorporated  in  the  note  or  paper.  Security  for  costs  was  not  demanded  at 
the  trial  and  none  was  given.  The  case  having  been  brought  up  on  review 
and  referred  to  the  Court, 

(1)  23  N.  B.  R.  209. 
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MAB8EY-         Van  Wart  J  J.  dissenting),  that  indebUatvs  aswmpsit  woald  lie  and  that  the 

HABBI8  Go.       omiBsion  to  give  security  for  costs  did  not  deprive  the  magistrate  of  jurisdic- 

LllUTED  ^^^  ^  ^      ^^^  jj^g^ 

V,  '' 

Staiss.       Per  Tuck  C.J. :   That  49  Vict.,  c.  53,  s.  1,  does  not  apply  to  companies  incor- 
porated abroad  but  having  a  place  of  business  within  the  province. 
Per  Barker  J. :  That  the  defendant  by  not  demanding  the  security  at  the 
trial  waived  the  benefit  of  the  said  Act,  49  Vict.,  c.  63. 

Review  of  a  judgment  of  a  justice's  civil  court,  referred  to 
the  Court  by  Mr.  Justice  Van  Wart. 

November  5,  1898.  Bli%By  on  behalf  of  the  defendant,  now 
moved,  to  set  aside  the  judgment  entered  for  the  plaintifiGs  in 
the  Court  below. 

Gregory  J  Q.O.y  contra. 

Bliss  in  reply. 

The  facts,  authorities,  and  points  taken  by  counsel  will  be 
found  in  the  judgments  of  the  Chief  Justice  and  Mr.  Justice 
Barker. 

Our.  adv.  vtdL 

The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  case  was  tried  before  James  D.  McKay,  a 
justice  of  the  peace  for  the  County  of  York,  on  the  26th,  27th 
and  28th  of  July,  1898,  when  judgment  was  entered  for  the 
plaintiffs  for  $6.50  debt  and  $14.75  costs. 

Application  was  made  to  Mr.  Justice  Van  Wart  for  an  order 
to  review  this  judgment,  and  he  referred  the  matter  to  this 
Court. 

The  particulars  of  the  claim  are  as  follows : 

1898,  July  4.     To  amount  due  and  owing  on  a  spring 
tooth    harrow,    sold    and    delivered, 

April  24th,  1895, $6  60 

To  interest  as  agreed, 85 

$7  85 
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The  defendant  was  called  by  the  plaintiffs'  counsel  and  gave . 
evidence  that  he  bought  the  harrow  in  question  from  the  plain- 
tiffs through  Chipman  Whitehead.  A  paper  was  also  put  in 
evidence,  in  the  form  of  a  promissory  note,  dated  the  24th  day 
of  April,  1895,  whereby  the  defendant,  on  or  before  the  1st  day 
of  June,  1896,  for  value  received  promised  to  pay  Massey-Harris 
Company  Limited  the  sum  of  f6.50,  and  one  per  cent,  interest 
per  month  until  paid.  Given  for  harrow.  There  are  certain 
conditions  as  to  the  possession  of  the  property  and  the  title 
thereto  incorporated  in  the  note  or  paper,  but  it  is  not  neces- 
sary to  set  them  out  here. 

The  grounds  which  were  argued  before  this  Court  are,  that 
there  is  no  evidence  to  support  particulars  of  plaintiffs'  claim ; 
that  the  particulars  are  for  goods  sold  and  delivered;  the 
evidence  is  of  an  executory  agreement  of  sale.  Secondly,  the 
magistrate  had  no  jurisdiction  to  try.  Thirdly,  that  no  security 
for  costs  was  given  before  trial,  as  required  by  49  Vict.,  c.  53. 

I  may  first  remark  that  none  of  these  objections  was  taken 
at  the  trial,  although  the  defendant  was  represented  by  counsel. 

The  case  was  tried  out  before  the  magistrate  on  the  merits 
and  apparently  there  was  no  disposition  originally  to  review 
otherwise  than  on  the  merits. 

I  think  it  is  immaterial  whether  the  paper  produced  is  a 
promissory  note  or  not,  or- whether  or  not  the  property  passed. 
A  justice  of  the  peace  has  jurisdiction  in  an  action  of  debt, 
which  this  is.  All  the  plaintiffs  were  required  to  do  had  been 
done.  The  defendant  got  possession  of  the  harrow,  and  made 
an  absolute  promise  to  pay.  Under  these  circumstances,  in  my 
opinion,  indebitatus  assumpsit  will  lie. 

Then  as  to  security  for  costs,  49  Vict.,  c.  53,  s.  1,  enacts  that 
"in  all  actions  brought  in  any  local,  parish  or  justice's  civil 
"  court,  wherein  the  plaintiff  or  plaintiffs  all  reside  outside  the 
"  limits  of  the  province,  security  for  costs  must  be  given  to  the 
"  defendant  or  defendants  before  the  action  is  tried."  I  incline 
to  think  this  section  does  not  apply  to  companies,  especially 
not  to  those  which  do  business  within  the  province,  although 
incorporated  abroad.  How  can  a  company  be  described  as  a 
plaintiff  residing  outside  the  limits  of  the  province  ? 

I  think  also  that  this  section  does  not  deal  with  the  jurisdiction. 


laoe. 
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On  the  whole,  in  my  opinion,  the  case  should  go  back  to  the 
learned  Judge,  with  instructions  to  sustain  the  judgment. 

Barker  J.  This  is  a  review  from  a  justice's  court  referred 
by  Mr.  Justice  VanWart.    Two  questions  were  argued : 

1.  Whether  an  action  of  debt  would  lie  for  the  price  of  the 
goods. 

2.  Whether  the  judgment  must  be  set  aside  as  the  plainti£b 
had  not  given  security  for  costs. 

Neither  point  was  taken  at  the  trial.  As  to  the  first  I  think 
the  action  for  debt  will  lie  on  the  facts  of  this  case.  As  to  the 
second  point  there  may  be  some  doubt,  but  I  think  a  fair  con- 
struction of  the  Act,  49  Vict.,  c.  58,  upon  which  the  question 
arises,  does  not  require  a  non-resident  plaintiff  in  a  justice's 
court  to  give  security  for  costs  unless  in  some  way  the  defend- 
ant asks  for  it.  Statutes  must  be  construed  in  view  of  the 
subject  matter  to  which  they  relate  and  with  regard  to  the  evil 
which  they  are  designed  to  remedy.  The  practice  of  compel- 
ling plaintiffs  residing  out  of  the  jurisdiction  and  having  no 
property  liable  to  be  taken  in  execution  within  the  jurisdiction 
is  of  very  ancient  origin,  though  the  Act  in  question  first  intro- 
duced it  as  a  part  of  the  procedure  of  these  inferior  courts.  It 
was  intended  solely  as  a  security  to  the  defendant  for  such 
costs  as  he  might  incur  and  for  which  the  plaintiff  was  liable. 
It  was  a  right  which  was  easily  waived,  and  the  only  way  the 
security  was  obtained  was  by  getting  the  plaintiffs'  proceedings 
stayed  until  it  was  given.  I  think  it  is  only  reasonable  to 
expect  in  an  Act  intended  to  provide  for  a  similar  security 
to  defendants  in  a  justice's  court,  a  practice  closely  analagous 
to  that  which  has  so  long  prevailed  in  the  superior  Courts.  It 
is  well  known  that  in  the  higher  Court  an  order  is  obtained 
staying  the  proceedings  by  the  plaintiff  until  the  security  is 
given.  It  does  not  prevent  the  defendant  from  going  on,  and 
if  he  wishes  to  have  the  action  proceeded  with  he  can  force  the 
plaintiff  in  the  usual  way,  but  he  thereby  abandons  his  security. 
2  Arch.  Pr.  1286 ;    WhiUley  v.  Gamage  (1).      It  is  true  that 


(1)  [1898]  2  Ch.  405. 
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by  section  1  of  this  Act  it  is  provided  that  a  non-resident, 
plaintiff  mu%t  give  security  before  the  action  is  tried;  but 
section  8  provides  the  price  of  his  neglect  or  refusal  to  do  so, 
that  is  that  he  shall  not  proceed  further  in  the  cause  until  he 
does.  Precisely  the  same  result  as  follows  in  a  similar  proceed- 
ing in  the  Supreme  Court.  It  would  seem  to  be  an  odd  pro- 
vision and  one  altogether  unnecessary  to  meet  the  evil  which 
this  Act  is  intended  to  remedy,  that  if  a  defendant  was  claiming 
on  a  set-off  an  amount  greater  than  the  plaintiffs'  claim  and 
was  in  the  act  of  proving  it  when  the  question  of  security  first 
arose,  that  he  could  not  waive  the  benefit  of  a  provision  in  no 
way  affecting  the  matters  in  dispute  but  made  solely  for  his 
protection  and  security,  and  insist  upon  the  cause  proceeding. 
Though  resident  abroad  the  plaintiff  may  be  quite  ready  and 
able  to  pay  any  costs  the  defendant  may  tax  against  him,  and 
the  defendant  may  be  quite  content  to  run  that  risk,  or  the 
plaintiff  though  residing  out  of  the  jurisdiction  may  have 
ample  property  subject  to  seizure  under  an  execution  out  of  a 
justice's  court,  to  pay  the  defendant's  claim  for  costs.  To  hold 
that  where  the  defendant  with  full  knowledge  of  his  right  to 
have  the  security  cannot  waive  that  right  and  have  the  matter 
in  controversy  decided,  but  that  the  mere  omission  to  give  the 
security  for  the  time  ousts  the  Court  of  all  jurisdiction  to  pro- 
ceed in  the  cause,  is  to  place  a  construction  on  the  Act  not,  as 
I  think,  absolutely  required  by  its  language,  and  to  establish  in 
a  justice's  court  a  practice  dissimilar  in  its  important  features 
to  that  which  prevails  in  other  Courts  and  one  altogether  un- 
necessary to  meet  the  evil  which  the  Legislature  intended  to 
remove. 

I  think  the  defendant  waived  his  right  in  this  case  and  that 
the  judgment  entered  by  the  justice  was  right. 


1899. 


MA8SBT- 

HARKI8  Co. 

LllCITKD 

V. 

Staibb. 
Barker  J. 


Landby  and  MgLeod  JJ.  agreed. 
Hanington  and  VanWabt  J  J.  dissented. 


Case  remitted  back  to  Mr.  Justice  Van  Wart  with 
instructions  to  sustain  the  judgment  of  the 
Court  below. 


Digitized  by 


Google 


600  NEW  BRUNSWICK  REPORTS.  [VOt. 


1890.  WARD  ET  AL.  V.  HALL. 


April  21. 


Landlord  a/nd  teiiant  —  Covenant  as  to  payment  for  improvements  and 
renewed  of  lease  —  Single  covenant  —  Independent  covenants  only 
one  of  which  to  he  performed  —  Who  has  the  option  —  Special  case  in 
Equity. 

A  lease  contained  a  covenant  to  the  effect  that  the  lessee  might  make  improve- 
ments upon  the  demised  premises,  that  at  the  expiration  of  the  lease  or  any 
renewal  thereof  the  same  should  be  valued  and  paid  for  by  the  lessor  and 
then  concluded  as  follows  :  **  And  upon  such  payment  upon  such  valuation 
not  being  duly  made  the  party  of  the  first  part,  his  heirs  or  assigns,  shall,  if 
so  required,  give  or  renew  a  lease  including  the  covenants  of  the  present 
lease  to  the  parties  of  the  second  part  for  a  further  period  of  five  years,  with 
the  like  agreement  of  valuation  and  payment  for  improvements  as  in  this 
lease  expressed  and  at  the  same  yearly  rent." 

On  the  expiration  of  the  term  a  dispute  having  arisen  between  the  lessor  and 
lessee  as  to  the  effect  of  the  covenant  —  the  former  claiming  that  it  was 
optional  with  him  either  to  renew  the  lease  or  pay  for  the  improvements  after 
valuation,  the  latter  that  he  was  entitled  to  have  the  improvements  valued 
and  paid  for  by  the  lessor — a  special  case  was  stated  in  Equity  for  the 
opinion  of  the  Court.  Each  party  was  ready  and  willing  to  perform  the 
covenant  as  interpreted  by  him. 

Held,  (Per  Landby,  Babkbb  and  McLbod  JJ)  : 

(1.)  that  the  covenant  was  single  and  therefore  that  the  lessor  was  discharged 
upon  his  showing  that  he  was  ready  and  willing  to  renew  the  lease ; 

(2.)  that  even  if  there  were  two  separate  and  independent  covenants,  one  to 
pay  the  appraised  value  of  the  improvements  and  the  other  to  renew,  only 
one  was  to  be  performed  and  the  option  lay  with  the  lessor,  he  being  the  first 
person  called  upon  to  act. 

Per  Tuck  C.  J. :  That  the  lessee  was  entitled  to  have  a  valuation  of  the  im- 
provements made,  that  until  the  making  of  such  valuation  the  lessor  was  not 
entitled  to  have  a  renewal  lease  executed ;  but  that  after  valuation  it  was 
optional  with  the  lessor  to  pay  for  the  improvements  or  renew  the  lease. 

QtMerCy  per  Tuok  C.J. :  Whether  a  special  case  stated  under  the  provisioas 
of  53  Vict.,  0.  4,  s.  139,  should  not  be  first  heard  by  the  Judge  in  Equity. 

February  8,  1899.    JEarlcy  Q.C.^  and  McLean  for  the  plaintife 
argue  the  special  case  stated  in  Equity. 

Pugsley^  Q.Cj  for  the  defendant. 

Harle,  Q.O.f  in  reply. 
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The  facts,  the  points  upon  which  the  opinion  of  the  Court . 
was  asked,  and  the  authorities  cited  by  the  counsel  will  be 
found  in  the  judgments  of  the  learned  Chief  Justice  and  Mr. 
Justice  Barker. 

Cut.  adv,  wit. 


1989. 


Ward 
ttal, 

V. 

KajAm 
Tuok  C.J. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  a  special  case,  the  argument  of  which 
was  heard  in  Hilary  Term.  At  the  head  of  the  printed  case  it 
is  called,  '^  special  case  stated  for  the  opinion  of  the  Supreme 
"Court  in  Equity,  pursuant  to  an  Act  intituled  *An  Act  re- 
"specting  practice  and  proceedings  in  the  Supreme  Court  in 
"  Equity,'  63  Vict.,  c.  4."  I  am  not  at  all  sure  that  the  matter 
is  properly  before  this  Court,  and  whether  it  should  not  have 
been  heard  in  the  first  instance  before  the  Judge  in  Equity. 

In  the  first  place  the  special  case  sets  out  an  indenture  dated 
the  14th  day  of  August,  1877,  and  made  between  Charles 
Ward,  since  deceased,  and  the  defendant,  Thomas  H.  Hall  and 
one  William  H.  Hall.  The  lease  is  of  a  lot  on  Germain  Street, 
in  the  City  of  Saint  John,  for  the  term  of  twenty-one  years, 
from  the  first  day  of  May,  1877,  at  an  annual  rental  of  $200, 
payable  quarterly.  It  is  agreed  by  this  lease  that  the  lessees 
may  erect  buildings  and  make  improvements  on  the  premises, 
and  at  the  end  of  the  term  the  lessor  shall  renew  the  lease 
if  so  required  for  a  further  period  of  five  years  or  pay  for  im- 
provements to  an  amount  not  to  exceed  the  sum  of  $8000.  The 
improvements  were  to  be  valued  by  disinterested  persons  in  the 
usual  way. 

On  the  2nd  of  May,  1898,  the  defendant  served  upon  the 
plaintiffs,  Jessie  Ward  and  Florence  Ward,  and  J.  Roy  Campbell, 
Esq.,  their  agent,  a  notice  in  the  words,  letters,  and  figures 
following,  that  is  to  say : 

"  To  Jessie  Ward,  etc. 

^^  Please  take  notice  that  I  desire  and  am  prepared  to  have 
"  the  improvements  made  by  me  upon  the  lot  of  land,  devised 
"to  me  and  William  H.  Hall  by  the  said  Charles  Ward,  de- 
"  ceased,  bearing  date  the  14th  day  of  August,  1877,  consisting. 
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^^'  "  etc.,  valued  by  three  disinterested  persons,  as  provided  for  in 
T<^^  "  *^^  ^y  ^^^  ^*^^  indenture,  and  that  I  desire  to  be  paid  the 
V.  ^^  value  of  such  improvements,  to  be  appraised  in  the  manner 
"provided  for  in  and  by  the  said  indenture;  and  I  hereby 
"  appoint  Henry  H.  Mott,  of  the  City  of  Saint  John,  architect, 
"  the  valuator  to  act  for  me  in  valuing  said  improvements  under 
"  the  said  lease ;  and  I  require  you,  the  said  Jessie  Ward  and 
"  Florence  Ward,  to  appoint  a  valuator  on  your  behalf,  as  pro- 
"  vided  for  by  the  said  indenture.  And  please  take  notice  that 
"William  H.  Hall,  the  other  lessee  named  in  the  said  lease, 
"  assigned  all  his  right,  title  and  interest  in  the  said  lease  and 
"  leasehold  premises  to  me,  so  that  I  alone  am  entitled  to  the 
"  same. 

"  Also  please  take  notice  that  should  I  remain  in  possession 
"  of  the  property,  pending  the  said  appraisement,  it  is  not  to  be 
"  deemed  with  an  intention  of  having  the  said  lease  renewed 
"  but  for  the  purpose  of  caring  for  the  said  premises,  pending 
"such  appraisement.  Should  you  desire  possession  at  once 
"  without  waiting  for  the  completion  of  the  appraisement,  please 
"  let  me  know.  Please  let  me  know  the  name  of  the  valuator 
"  whom  you,  the  said  Jessie  Ward  and  Florence  Ward,  appoint.*' 

To  this  notice  J.  Roy  Campbell,  agent  and  solicitor  for  heirs 
of  Charles  Ward,  replied  in  the  words  and  figures  following : 

"  Saint  John,  N.  B.,  2nd  of  May,  1898. 
"  Thomas  H.  Hall,  Esq.,  Saint  John. 

"  Dear  Sir,  —  I  am  in  receipt  this  morning  of  notice  from  you 
"  of  to-day's  date.  As  intimated  when  the  draft  renewal  lease 
"was  transmitted  you  on  the  3rd  ultimo,  the  owners  of  the 
"reversion  have  elected  to  renew  the  lease.  I  have  not  yet 
"  heard  from  Mr.  C.  D.  Trueman  as  to  his  position  in  the  mat- 
"ter;  neither  have  you  nor  he  returned  me  the  draft  of  the 
"  lease  submitted. 

"With  regard  to  what  you  say  about  intending  to  retain 
"  possession  of  the  premises,  I  have  to  notify  you  that  if  you  do 
"  so  without  a  renewal  of  the  lease  being  executed,  proceedings 
"  will  be  at  once  instituted  to  enforce  the  rights  of  the  owners 
"  of  the  fee,  and  you,  as  well  as  Mr.  Trueman,  will  be  held  to  a 
"  strict  account  during  the  period  of  your  unlawful  occupation. 
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"I  have  to  ask  that  you  will  give  me  assurance  that  the       ^"^- 
"renewal  will  be  executed  by  the  parties  entitled  thereto  or      ^^ 
"  refer  me  to  your  solicitor."  v. ' 

HAIiL. 

There  are  other  letters  from  Mr.  Campbell;  one  to  C.  Dickson  TuciTaj. 
Trueman,  who  had  held  a  mortgage  on  the  leasehold  premises, 
subsequently  discharged,  and  another  to  Mr.  Hall,  dated  the 
11th  day  of  May,  1898,  to  the  effect  that  unless  he  caused  the 
lease  to  be  executed  by  the  proper  lessee  or  lessees,  or  deliver 
up  possession  of  the  premises,  proceeding  would  be  taken 
against  him  without  further  notice. 

Again  on  the  16th  day  of  May,  1898,  Mr.  Hall  gave  notice  to 
the  plaintiffs  that  he  was  prepared  to  have  the  improvements 
valued  in  the  manner  provided  for  in  the  lease. 

On  the  30th  of  April,  1898,  the  plaintifSj  tendered  a  draft 
renewal  lease  of  the  land  and  premises  to  the  defendant,  and 
said  that  they  were  willing  to  execute  the  renewal  lease  but 
refused  to  pay  for  the  improvements. 

The  questions  submitted  to  the  Court  are : 

1.  "  Whether  the  defendant  is  entitled  to  have  his  improve- 
"  ments  on  the  land  and  premises,  in  the  said  indenture  com- 
"  prised,  made  since  the  execution  of  the  said  indenture,  valued 
"and  to  be  paid  therefor,  the  plaintiffs  have  been  and  being 
"  ready  and  willing  and  having  offered  to  renew  said  lease  ?  ^' 

2.  "  Whether  the  plaintiffs  are  entitled  to  have  a  renewal 
"  lease  executed  by  the  defendant,  or  in  default  thereof  to  the 
"  possession  of  the  said  lands  and  premises  ?  " 

3.  "  Whether  it  is  in  the  option  of  the  plaintiffs  to  renew  or 
"  pay  for  the  improvements  ? " 

The  clause  in  the  indenture  of  lease,  after  providing  for 
valuing  the  improvements  upon  the  premises  by  three  disin- 
terested persons,  is  in  these  words,  namely :  "  And  upon  such 
"  payment,  upon  such  valuation,  not  being  made  the  party  of 
"  the  first  part,  his  heirs  or  assigns,  shall,  if  so  required,  give  or 
"  renew  a  lease,  including  the  covenants  of  the  present  lease,  to 
"the  parties  of  the  second  part  for  a  further  period  of  five 
"years,  with  the  like  agreement  of  valuation  and  payment  for 
"improvements  as  in  this  lease  expressed,  and  at  the  same 
"yearly  rent." 
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This  clause  differs  from  that  in  the  indenture  of  lease  under 
consideration  in  Irvin  v.  Simonds  (1),  and  also  from  that  in 
the  Mayor  of  Saint  John  v.  SearB  (2).  In  both  cases  at  the 
end  of  the  term  the  improvements  on  the  land  were  to  be 
appraised  by  persons  mutually  chosen  and  that  it  should  be  at 
the  option  of  the  lessor  to  pay  to  the  lessees  the  appraised  value 
or  to  continue  the  lease  for  a  further  time. 

This,  I  think,  is  the  general  form  of  renewable  leases  in  this 
province.  And  as  to  such  leases,  I  think,  that  there  can  be  no 
doubt  that  the  lessor  has  the  option  to  pay  the  appraised  value 
or  renew.     But  he  must  do  one  or  the  other  if  required. 

In  Mayor  of  Saint  John  v.  SearB  it  is  held  that  the  covenant 
for  the  payment  of  improvements  being  for  the  benefit  of  the 
lessee  he  had  a  right  to  relinquish  his  claim  to  such  payment 
and  give  up  possession  at  the  end  of  the  year. 

Whereas,  in  the  present  lease  the  provision  is  that  the  lessor, 
upon  failing  to  pay  the  appraised  value,  shall,  if  so  required, 
give  or  renew  a  lease,  it  might  well  happen  that  the  lessor 
would  be  unwilling  to  pay  the  appraised  value,  and  yet  that 
the  terms  of  the  lease  were  so  onerous  that  the  lessee  might  not 
care  to  accept  a  renewal.  Still,  I  think,  in  answer  to  the  third 
question,  that  it  is  in  the  option  of  the  plaintiff  to  renew  or  pay 
for  improvements.  But,  as  if  anticipating  a  point  which  arose 
in  the  Mayor  of  Saint  John  v.  SearB^  the  lessee  was  not,  by  the 
terms  of  the  lease,  bound  to  take  a  renewal  unless  he  required 
it,  even  although  the  lessor  refused  to  pay  the  appraised  value 
of  improvements. 

As  to  the  first  and  second  questions  I  am  clearly  of  the 
opinion  that  the  plaintiffs  have  no  right  to  force  the  defendant 
to  take  a  renewal  lease  until  after  the  improvements  have  been 
valued.  There  must  be  an  appraisement  before  the  lessors' 
option  can  be  exercised,  and  it  seems  to  me  until  that  time  the 
lessee  is  not  obliged  to  take  a  renewal  of  the  lease. 

This  view  of  mine  is  confirmed  by  what  is  said  by  Sir  John 
C.  Allen  in  the  Mayor  of  Saint  John  v.  SearB.  At  page  24  he 
says :  ^^  But  it  is  only  in  case  the  tenant  claims  to  be  paid  for 
"improvements  that  the  question  of  renewal  arises,  and  the 


(1)  6  All.  190. 


(2)  28  N.  B.  R.  1. 
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^^  option  of  the  landlord  attaches.  There  must  first  be  a  valua-. 
^^  tion  of  the  improvements,  and  then  the  landlord  has  the  right 
"  to  determine  whether  he  will  pay  the  valuation,  or  renew  the 
^'  lease.  He  cannot,  at  his  own  option,  reject  that  part  of  the 
'^  covenant  and  claim  the  right  to  take  the  benefit  of  the  other 
^^  part  of  it.  If  the  tenant  is  willing  to  abandon  all  claim  to  be 
^^  paid  for  any  improvements  he  may  have  made,  why  should  he 
"  not  be  allowed  to  do  so  ?  QuUibet  potest  renuneiare  juri  pro 
^^8e  mtroducto.  Then,  if  the  tenant  makes  no  claim  for  im- 
^'  provements,  that  part  of  the  covenant  which  provides  for  an 
^^appraisement  of  their  value  cannot  take  effect;  and,  neces- 
^^  sarily,  the  option  given  to  the  landlord  to  pay  such  appraised 
^^  value  or  renew  the  lease  never  comes  into  existence."  * 

I  say  then,  in  answer  to  the  first  question,  that  the  defendant 
is  entitled  to  have  his  improvements  valued,  although  the  plain- 
tiffs have  been  ready  and  willing  and  have  offered  to  renew  the 
lease.  To  the  second,  that  until  valuation  or  appraisement 
the  plaintifis  are  not  entitled  to  have  a  renewal  lease  executed 
by  the  defendant,  or  to  the  possession  of  the  lands  and  premises. 
To  the  third,  that  after  such  valuation  it  is  in  the  option  of  the 
plaintiffs  to  renew  or  pay  for  improvements. 

Barkbb  J.  The  only  point  to  be  determined  in  this  case  is 
as  to  the  true  meaning  of  the  following  covenant  in  a  lease 
made  by  Ward  to  Hall,  dated  August  14th,  1877 :  "  And  it  is 
^^  also  agreed  by  the  parties  of  the  first  and  second  parts  that 
^'  the  parties  of  the  second  part  may,  at  their  own  costs,  erect 
^^upon  the  aforesaid  premises  any  buildings  or  erections  and 
^^  make  thereon  any  such  improvements  as  to  them  shall  seem 
^^  meet,  and  that  at  the  expiration  of  this  lease  or  afterwards  in 
^^  case  of  further  extension  of  said  lease  such  alterations  or  im- 
^^  provements  shall  be  valued  by  three  disinterested  persons, 
*^  one  to  be  chosen  by  the  said  party  of  the  first  part,  his  heirs 
^^  or  assigns,  the  other  by  the  parties  of  the  second  part,  their 
^^  executors,  administrators  or  assigns,  who  shall  choose  a  third, 
^^  and  the  party  of  the  first  part,  his  heirs  or  assigns,  shall  pay 
^^or  cause  to  be  paid  to  the  parties  of  the  second  part,  their 
^^  executors,  administrators  or  assigns,  for  such  improvements 
'^by  such  valuation  a  sum  not  exceeding  the  sum  of  $3000. 
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^^^'  "  And  upon  such  payment  upon  such  valuation  not  being  duly 
wabd  (( made,  the  party  of  the  first  part,  his  heirs  or  assigns,  shaU,  if 
V.  "  so  required,  give  or  renew  a  lease,  including  the  covenants  of 
*'  the  present  lease  to  the  parties  of  the  second  part  for  a  further 
'^  period  of  five  years,  with  the  like  agreement  of  valuation  and 
^<  payment  for  improvements  as  in  this  lease  expressed  and  at 
"  the  same  yearly  rent." 

This  lease  having  expired  a  controversy  has  arisen  as  to  the 
respective  rights  of  the  parties.  The  lessor  contends  that  he 
has  the  option  of  paying  for  the  improvements  and  terminating 
the  lease  or  of  renewing  it  for  a  further  term  of  five  years. 
Acting  upon  that  view  he  refused  to  name  an  appraiser,  but 
tendered  the  lessee  with  an  executed  renewal.  This  the  lessee 
refused  to  accept,  alleging  that  he  has  an  absolute  right  to  be 
paid  for  his  improvements,  and  to  have  them  appraised  in  order 
to  determine  the  amount  to  be  paid.  The  meaning  of  the 
covenant  is  by  no  means  clear,  but  having  regard  to  the  nature 
of  the  contract  and  the  almost  invariable  custom  of  giving  to 
lessors  the  option  of  paying  for  improvements  or  renewing, 
one  naturally  looks  for  the  language  clearly  indicating  a  depar- 
ture from  the  general  rule,  if  there  really  was  any  intention  to 
do  so.  It  is  true  that  the  language  of  this  covenant  does  not 
in  words  provide  that  the  lessor  at  the  expiration  of  the  term 
shall  either  pay  for  the  improvements  or  renew  for  a  further 
term,  but  is  not  that  practically  the  effect  of  the  words  ?  Mr. 
Earle  contended  that  for  a  breach  of  the  contract  to  pay  for  the 
improvements  the  parties  had  themselves  fixed  the  penalty, 
that  is  the  agreement  to  renew.  The  covenant  here  is  to  pay 
an  ascertained  sum  of  money,  it  is  not  a  covenant  to  do  or  to 
abstain  from  doing  an  act  for  a  breach  of  which  the  parties 
might  agree  upon  an  amount  by  way  of  penalty  or  by  way  of 
liquidated  damages.  This  case  is  not  altogether  analagous,  I 
think,  to  that  class  of  cases.  The  covenant  here  is  nothing 
more  than  this,  that  the  lessor  will,  at  the  expiration  of  the 
term,  pay  the  value  (not  exceeding  $8000)  of  the  improvements, 
to  be  ascertained  by  a  method  agreed  upon ;  and  ^^  upon  such 
"  payment  not  being  made,"  which  is  nothing  more  than  saying, 
"  or  in  case  he  refuses  to  pay  or  does  not  pay,"  then  he  will 
renew  if  the  lessee  wishes.     It  is  the  lessor's  covenant  through- 
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out,  and  I  think  it  is  to  be  read  and  construed  as  one  covenant.       ^^' 
If  A  covenant  with  B  that  on  the  1st  day  of  May  next,  he  will      ^^ 
pay  him  $1000,  and  if  he  does  not  do  so  that  he  will  on  the         «, ' 
following  day  deliver  him  a  carriage  of  a  specified  description, 
is  that  any  more  than  one  covenant,  and  if  the  money  were  not 
paid  but  the  carriage  was  delivered  or  tendered  for  acceptance 
would  there  be  any  breach  of  the  covenant?    I  think  not.    So 
in  this  case  where  the  lessor  covenants  that  he  will  pay  the 
value  of  the  improvements  and  if  he  does  not  do  so  that  he  will 
renew  for  a  further  term,  how  is  there  any  breach  of  the  con- 
tract if  he  is  willing  and  offers  to  renew?    Leffh  v.  Lillie  (1) ; 
Burst  V.  JBurst  (2) ;   Ward  v.  City  of  Toronto  (8). 

But  supposing  that  the  clause  in  the  lease  contains  two  separ- 
ate and  independent  covenants,  one  an  absolute  covenant  to  pay 
the  appraised  value  of  the  improvements  and  the  other  an 
absolute  covenant  to  renew  on  request  and  in  default  of  pay- 
ment for  the  improvements,  I  should  still  think  the  lessor  had 
the  option  and  not  the  lessee.  It  is  clear  that  both  covenants 
are  not  to  be  performed  and  therefore  the  right  of  election  is  in 
the  lessor  or  lessee.  The  lessee  certainly  has  no  original  right 
to  a  renewal  because  the  lessor  has  an  absolute  right  to  termin- 
ate the  lease,  by  paying  for  the  improvements,  whether  the 
lessee  wishes  a  renewal  or  not.  In  fact  the  lessee's  right  to  a 
renewal  only  comes  into  existence  as  a  result  of  the  lessors  not 
paying  for  the  improvements.  It  is  a  rule  that  in  an  alterna- 
tive contract,  where  an  option  is  to  be  exercised,  the  option 
is  with  the  person  first  called  upon  to  act:  Ohippendale  v. 
Thurston  (4) ;  Layton  v.  Pearce  (6). 

The  first  act  to  be  done  is  the  payment  of  the  compensation 
by  the  lessor,  who  is  therefore  the  first  person  to  act,  and  when 
he  refuses  to  pay  he  elects  to  renew,  and  his  covenant  to  renew 
becomes  operative  and  enforceable  against  him  by  the  lessee.  I 
attach  no  importance  to  the  words  "  if  so  required,''  because  it 
is  admitted  that  you  cannot  compel  the  lessee  to  accept  a  new 
lease,  though  the  lessor  is  bound  to  give  one.  The  lessee  may 
abandon  his  improvements  if  he  chooses :   Irvin  v.  Simonds  (6). 

(1)  6  H.  &  N.  165.  (4)  4  C.  &  P.  98. 

(2)  4  Ex.  671.  (6)  1  Doug.  16. 

(3)  29  O.  R.  729.  (6)  6  AU.  190. 
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"^'        Neither  do  I  think  it  is  of  any  importance  that  the  lessor  re- 
^^      fused  to  name  an  appraiser,  for  if  he  had  determined  as  was 
9.         the  case  to  renew  and  not  to  pay  for  the  improyements  an 
appraisement  was  of  no  utility  whatever. 
I  think  the  lessee  has  a  right  to  a  renewal  only. 

Landry  and  MgLeod  JJ.  agreed  with  Barker  J. 

Hakington  and  Van  Wart  J  J.  took  no  part. 

Decree  iiccordingly. 


Barker  J. 


i»9.  EX  PARTE  WYMAN. 


April  21. 


Ccmada  Temperance  Act  —  Ttoo  informations  for  same  offence  — 
WUhdraund  ofoneafter  heoflring  of  evidence  —  Power  of  magistnUe 
to  aUow  —  Concurrent  proceedings. 

Under  section  868  of  the  Criminal  Code,  after  the  evidence  has  been  heard,  the 
magistrate  is  not  bound  either  to  conyict  or  discharge  the  defendant ;  he  may 
allow  the  prosecutor  to  withdraw  the  charge,  and  he  may  do  so  even  when 
another  information  for  the  same  offence  has  been  laid  by  the  same  prosecutor 
against  the  same  defendant,  and  the  determination  thereof  is  still  pending. 

Held,  per  Tuok  C.  J.,  Haninoton  and  Van  Wart  J  J.,  Landkt  J.  dissenting. 

February  2, 1899.  Ghregort/y  Q.  (7.,  now  shewed  cause  against  a 
rule  nisi  granted  in  Michaelmas  Term  last,  calling  upon  William 
Dibblee,  Esq.,  police  magistrate  of  the  town  of  Woodstock,  to 
shew  cause  why  a  writ  of  certiorari  should  not  issue  to  remoTC 
into  this  Court  a  conviction  made  by  him  on  the  28th  of  August 
last  past  against  the  applicant,  Wyman,  for  selling  liquor  con- 
trary to  the  provisions  of  the  second  part  of  the  Canada 
Temperance  Act,  with  the  view  of  quashing  the  same. 

F.  B.  Oarvell  in  support  of  the  rule. 

Digitized  by  VjOOQ IC 


Took  G.  J. 


XXXIV.]  NEW  BBUK8WICK  BEPOBTS.  609 

The  facts  and  grounds  upon  which  the  rule  nisi  was  granted       "^' 
will  sufficiently  appear  in  the  judgments  of  the  learned  Chief     ^p^'^ 
Justice  and  Mr.  Justice  Landry. 

Chir,  adv,  vult 

The  following  judgments  were  now  delivered : 

Tttge  C.J.  On  the  20th  of  August,  1898,  the  defendant 
was  convicted  before  William  Dibblee,  Esq.,  police  magistrate 
in  and  for  the  Town  of  Woodstock,  in  the  County  of  Carleton, 
of  haying  unlawfully  sold  intoxicating  liquor  on  the  10th  day 
of  March,  1898,  at  the  Parish  of  Kent,  in  that  county,  contrary 
to  the  provisions  of  the  second  part  of  the  Canada  Temperance 
Act. 

I  find  appended  to  the  proceedings  returned  by  the  magistrate 
the  following,  namely :  ^*  Immediately  after  Cornelius  Gee  was 
^^  called  as  a  witness,  on  the  22Dd  of  June  last  past,  and  evidence 
^^  given,  before  any  other  proceedings  were  taken,  Mr.  Murphy 
^^  asked  to  have  the  case  dismissed  on  the  grounds  that  an 
/information  had  been  made  by  Banfur  Colpitts  against  the 
^^  defendant  on  the  14th  day  of  April  last  past,  and  that  the  said 
^^  Cornelius  Gee  had  been  called  as  a  witness  in  that  matter,  and 
^^  after  the  defendant  had  made  his  defence  the  said  case  had  been 
*^  dismissed,  and  Mr.  Murphy  now  demands  a  certificate  of  dis- 
^^  missal  in  that  case.  The  presiding  justice  states  that  he  did  not 
^^  dismiss  that  case  but  merely  allowed  the  prosecutor  to  with- 
^^draw  it.  I  therefore  cannot  give  a  certificate  of  dismissal,  as 
^^  no  dismissal  was  made. 

**  William  Dibblke,  P.  M." 

The  only  ground  upon  which,  it  is  argued,  that  a  certiorari 
should  go,  and  this  conviction  be  quashed,  is,  that  it  was  the 
duty  of  the  magistrate  to  dismiss  the  first  case.  In  arguing 
this  point  the  learned  counsel  for  the  defendant  cited  section 
858  of  the  Criminal  Code  of  Canada,  which  enacts  that  *Hhe 
^^  justice  having  heard  what  each  party  has  to  say,  and  the 
^^  witnesses  and  evidence  adduced,  shall  consider  the  whole 
*^  matter,  and  unless  otherwise  provided,  determine  the  same, 
^^  and  commit  or  make  an  order  against  the  defendant  or  dismiss 
^Uhe  information  as  the  case  may  be.'* 
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"^'  In  my  opinion,  from  what  appears  by  the  return,  there  was 

Exparu  j^^  dismissal  of  the  case,  and  the  magistrate  was  not  called  upon 
to  determine  the  charge  for  selling  on  the  Ist  day  of  April,  1898. 

It  seems  that  there  were  two  informations.  The  first  was 
made  on  the  14th  day  of  April,  which  charged  a  sale  on  the  7th 
of  April.  The  hearing  of  this  charge  was  adjourned  until  the 
18th  of  May. 

Afterwards  there  was  a  second  information,  the  first  having 
been  withdrawn.  Cornelius  Gee  gave  evidence  on  both  infor- 
mations, and  the  defendant  was  convicted  for  selling  on  the 
10th  day  of  March,  1898. 

In  my  opinion  the  magistrate  acted  entirely  within  his  rights 
in  allowing  the  first  information  to  be  withdrawn.  There  was 
no  adjudication  upon  it,  and  there  is  ample  evidence  to  show 
that  the  defendant  was  rightly  found  guilty. 

I  think  that  the  rule  nisi  must  be  discharged. 

Landry  J.  On  the  14th  day  of  April,  1898,  an  information 
for  selling  liquor  contrary  to  the  Canada  Temperance  Act  ^^  on 
or  about  the  7th  day  of  April "  was  laid  against  Wyman ;  a 
summons  issued  on  the  same  day,  describing  the  same  offence^ 
and  on  the  18th  of  May  one  Gee  gave  evidence  in  these  pro- 
ceedings as  to  a  sale  on  the  10th  of  March.  The  proceedings 
were  adjourned  from  time  to  time  to  the  22nd  day  of  June.  On 
that  day,  the  22nd,  the  prosecutor  asked  to  withdraw  the  in- 
formation and  was  allowed  to  do  so  by  the  presiding  justice. 
The  defendant  requested  to  be  allowed  costs  for  his  witnesses 
but  was  refused. 

On  May  19th,  and  while  the  proceedings  above  referred  to 
were  pending,  and  one  day  after  Gee  had  given  evidence  of  the 
sale  having  taken  place  on  the  10th  of  March,  another  informa- 
tion was  laid  by  the  same  prosecutor,  and  a  summons  was 
issued  thereon  for  selling  ^^  on  or  about  the  1st  day  of  April.'' 
The  first  hearing  in  this  last  case  —  being  the  case  in  which  the 
conviction  now  sought  to  be  set  aside  was  obtained  —  was  had 
on  the  8th  of  June,  and  one  witness  was  examined.  It  is  well 
to  note  that  on  the  same  8th  of  June  the  Court  had  the  case 
first  above  mentioned  formally  adjourned  to  another  day,  and 
the  hearing  of  this  case  went  on.    In  fact  the  two  cases  were 
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more  than  once  adjourned  to  the  same  day  till  the  22dd  of  June,  ^^' 
when  the  first  mentioned  one  was  withdrawn,  and  when  the  ^p<«^ 
second  one  was  proceeded  with  by  offering  and  giving  the  same 
evidence,  by  the  same  witness,  as  to  the  sale  on  the  10th  of 
March  as  was  given  on  the  18th  day  of  May  in  the  first  case, 
now  withdrawn.  From  the  evidence  it  is  impossible  to  say  why 
the  second  case  was  ever  commenced,  and  it  is  equally  di£Bcult 
to  conjecture  why  a  conviction  could  not  as  readily  have  been 
asked  for  and  expected  in  the  first  case,  on  the  evidence  given 
on  the  18th  day  of  May,  as  was  obtained  on  the  same  evidence 
in  the  second  case. 

Section  858  of  the  Criminal  Code  enacts  that  ^^the  justice 
^  having  heard  what  each  party  has  to  say,  and  the  evidence 
^*  adduced,  shall  consider  the  whole  matter,  and  unless  other- 
**wise  provided  determine  the  same  and  convict  or  make  an 
*^  order  against  the  defendant  or  dismiss  the  information  or 
*^  complaint."  Section  862  provides  that  if  the  justice  dismisses 
the  information  he  may  when  required  to  do  so,  make  an  order 
for  dismissal  and  give  a  certificate  thereof,  which  certificate, 
upon  being  produced,  shall  be  a  bar  to  any  subsequent  informa- 
tion for  the  same  matter.  In  this  case  there  can  be  no  doubt 
that  the  second  information,  as  proven  by  the  evidence,  was  for 
the  same  matter  as  the  first.  The  defendant  sought  to  avail 
himself  of  the  failure  of  the  first  information  as  a  bar  to  the 
second,  but  he  had  not  obtained  a  certificate  of  dismissal, 
though  he  had  asked  for  one,  and  the  justice  had  refused  it  on 
the  ground  that  the  first  information  had  not  been  dismissed. 

With  this  state  of  facts  it  seems  very  doubtful  whether  the 
justice  had  the  right  to  refuse  the  dismissal  and  certificate.  He 
had  jurisdiction,  evidence  had  been  given,  the  defendant  asked 
for  judgment  in  his  favor  by  requesting  costs  for  his  witnesses ; 
he  subsequently  asked  for  a  dismissal  and  certificate,  and  I 
cannot  relieve  my  mind  from  absolute  doubt  of  the  right  of  the 
informant  to  withdraw  under  such  circumstances  without  mak- 
ing such  withdrawal  equivalent  to  a  dismissal.  It  being  the 
same  justice  who  issued  the  summons,  presided  over  both  cases, 
heard  all  the  evidence,  and  was  well  aware  of  all  the  facts,  I  do 
not  think  he  could  have  convicted  in  the  second  case  even  if  a 
certificate  could  not  be  produced.    It  was  his  failure  to  give  a 
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^^'  certificate  when  I  think  he  should  have  adjudicated  and  given 
sxpcarte  qjj^  Jj^  ^^q  j^^  ^jj^j  j^q^  convict,  that  prevented  the  defendant 
from  establishing  a  complete  defence  by  the  production  of  such 
a  certificate.  In  Bradshatv  v.  Vatiffhion  (1)  the  informant  gave 
notice  that  he  withdrew,  but  the  justice  granted  a  certificate  of 
dismissal  at  the  request  of  the  defendant. 

Earle  C.J.  says:  ^^It  is  held  that  the  informant  cannot  with- 
^^  draw,  and  that  the  defendant  has  a  right  to  a  decision ;  and 
^^  that  if  the  informant  says  he  withdraws,  the  case  is  heard  and 
^^  the  information  is  dismissed,  and  the  power  to  certify  is  given, 
^^  if  the  magistrates,  in  their  discretion,  choose  to  grant  it.^' 

Under  these  circumstances,  and  with  this  view  of  the  law,  I 
regret  I  cannot  agree  with  my  brethren  on  the  Bench. 

Hanikqton  and  Van  Wart  JJ.  agreed  with  the  learned 
Chief  Justice. 

Babeeb  and  McLeod  J  J.  took  no  part. 

Hide  discharged. 


AprU  21 


1899.  Ex  Parte  GELDERT. 

In  re  Geldert  v.  Hoar. 

Judgment  debtor — Application /or  discharge  —  Interest  in  real  estate — 
Growing  crops  —  Tenancy  by  the  curtesy, 

A  judgment  debtor,  having  made  application  to  be  diacharged  from  cuatodj 
under  an  execution  issued  out  of  a  justice's  court,  in  the  course  of  his 
examination  disclosed  that  he  and  his  wife  resided  upon  land  of  which  his 
wife  had  the  fee,  and  that  there  were  growing  crops  upon  it  created  by  his 
labour. 

Heldf  that  as  this  disclosed  an  interest  in  real  property  that  could  not  be  taken 
under  an  execution  issued  out  of  a  justice's  court,  the  debtor  could  not  be 
discharged. 

The  husband's  estate  of  curtesy  exists  during  the  lifetime  of  the  wife. 

(1)  30  L.  J.  C.  P.  93. 
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NoTember  2, 1898.  TT.  B.  Chandler  now  shewed  cause  against  ^^' 
an  order  wm  granted  by  the  learned  Chief  Justice  in  Chambers  ^»p<'^ 
calling  upon  Charles  E.  Knapp,  clerk  of  the  peace  of  the 
County  of  Westmorland,  and  the  defendant,  Hoar,  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue  to  bring  up  an 
order  made  by  the  said  Charles  E.  Knapp,  as  such  clerk  of  the 
peace,  whereby  he  discharged  from  custody  the  defendant, 
Hoar,  who  had  been  arrested  under  an  execution  issued  out  of 
the  Parish  of  Hopewell  Civil  Court. 

J.  H,  Dickson  on  support  of  the  order. 

The  facts  and  grounds  upon  which  the  order  was  granted 
will  sufficiently  appear  in  the  judgment  of  the  Court. 

Our.  adv.  wit. 


The  judgment  of  the  Court  was  now  delivered  by 

Tuck  C.J.  The  defendant,  William  C.  Hoar,  was  discharged 
from  custody  by  Charles  E.  Knapp,  Esq.,  clerk  of  the  peace  for 
the  County  of  Westmorland.  This  is  an  application  for  a  writ 
of  certiorari  to  bring  up  Mr.  Knapp's  order  for  the  purpose  of 
quashing  the  same. 

The  application  is  made  on  two  grounds.  First,  that  the 
evidence  shows  that  Hoar  is  entitled  to  an  estate  of  curtesy  in 
property  belonging  to  his  wife,  situate  in  the  County  of  West- 
morland, with  growing  crops  thereon  created  by  his  labour, 
which  estate  is  initiate  and  liable  to  be  taken  for  his  debts  in 
consequence  of  the  provision  contained  in  section  4,  sub-section 
4,  of  the  Married  Woman's  Property  Act.  Secondly,  that  the 
evidence  discloses  that  Hoar  has  an  interest  by  curtesy  in  real 
property  that  cannot  be  seized  under  execution  out  of  the 
Court  in  which  he  was  arrested.  Section  4  before  referred  to 
enacts  that  ^^  Nothing  contained  in  this  Act  shall  prejudice  the 
*^  husband's  tenancy  or  right  to  tenancy  by  the  curtesy  in  any 
"  real  estate  of  his  wife." 

Mr.  Chandler's  contention  in  support  of  the  order  of  the 
clerk  of  the  peace  was  that  the  wife  being  alive  and  in  pos- 
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^^'  session,  the  husband's  interest  as  tenant  by  the  curtesy  cannot 
Q^i^t  ^®  seized.  In  support  of  this  view  he  cited  Hope  v.  Hope  (1) 
where  it  was  held  that  notwithstanding  the  provisions  of  section 
1  of  sub-section  1  of  the  Married  Woman's  Property  Act  of 
1882  the  husband  is  still  entitled,  on  the  death  of  his  wife,  to 
an  estate  by  the  curtesy  in  her  undisposed  of  real  estate. 
From  the  reasoning  of  Stirling  J.  in  this  case  the  argument 
was  made  that  the  husband  cannot  be  tenant  by  the  curtesy 
until  his  wife  dies.  But  precisely  the  same  argument  was 
urged  in  Pourrier  et  ux.  v.  Raymond  (2)  and  was  not  entertained 
by  this  Court.  It  was  held  in  that  case  that  where  a  husband 
and  wife  reside  on  land  of  which  the  wife  has  the  fee,  the 
husband  is  tenant  by  the  curtesy,  and  the  crops  raised  by  his 
labour  and  the  labour  of  his  servants  and  children  are  his  and 
liable  to  seizure  for  his  debts,  and  the  sheriff  may  enter  to 
make  a  levy.  In  the  absence  of  title  the  possession  is  the  pos- 
session of  the  husband.  It  was  distinctly  held  by  Ritchie  C.J., 
who  delivered  the  judgment  of  the  Court,  that  tenancy  by  the 
curtesy  of  the  husband  existed  during  the  lifetime  of  the 
wife. 

It  seems  to  me  that  this  case  is  an  authority  directly  in  point 
and  against  Mr.  Chandler's  contention,  although  I  should  have 
liked  to  have  been  able  to  come  to  the  other  conclusion.  In 
the  case  before  us  the  crops  on  the  land  of  which  the  wife  had 
the  fee  were  raised  by  the  labour  of  the  defendant,  and  could 
not  be  seized  on  an  execution  issued  upon  a  judgment  recovered 
in  a  magistrate's  court  in  the  County  of  Albert. 

In  Washburn  on  Real  Property,  at  page  181,  sections  50  and 
51,  the  author  says :  ^^  Curtesy  being  considered  a  continuance 
^^  of  the  wife's  inheritance,  the  husband  takes  the  estate  subject 
*^to  the  same  incumbrances  under  which  she  held  it.  And 
^^  this  right  initiate,  as  well  as  the  estate  consummate,  is  liable 
'^  to  be  taken  for  his  debts;  nor  can  he  defeat  the  right  by  any 
"  disclaimer  of  his  right  to  curtesy.  Nor  will  equity  interfere 
"in  favour  of  wife  or  children  to  prevent  his  creditors  levying 
"  on  his  estate." 

(1)  [1892]  2  Ch.  336.  (2)  1  Han.  512. 
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I  have  come,  therefore,  reluctantly,  to  the  conclusion  that  the  ^^^- 
defendant,  Hoar,  is  entitled  to  an  estate  of  curtesy  in  land  ^*p*'^ 
belonging  to  his  wife  situate  in  the  County  of  Westmorland, 
with  growing  crops  thereon,  created  by  his  labour  and  liable  to 
be  taken  for  his  debts.  This  being  so  it  follows  that  Hoar 
disclosed  an  interest  in  real  property  that  could  not  be  seized 
under  an  execution  out  of  the  Court  in  which  he  was  arrested, 
and  therefore  that  the  order  of  the  clerk  of  the  peace  was 
improperly  made. 

I  think  that  the  rule  for  a  certiorari  must  be  absolute. 

The  rest  of  the  Court  agreed  with  the  learned  Chief  Justice. 

Ride  abBolute. 


ADAM   HIGGINS   BELL  (Defendant)  Appellant,  and  1899. 


GRACE   MAY   BELL  (Plaintiff)  Respondbnt.  •^«'»**«- 

Court  of  Divorce  and  Matrimonial  Caitsea — Appeal  —  Credibility  of 
trntneseee  —  Incompetent  witness  —  Eocamination  on  the  voir  dire  — 
Religious  belief 

In  the  Court  of  Divorce  and  Matrimonial  Causes  the  amount  of  credence  to  be 
given  to  the  witnesses  is  entirely  for  the  Judge  who  hears  the  case.  There- 
fore on  the  trial  of  a  libel  filed  by  the  wife  for  a  divorce  a  vinculo  matrimonii 
on  the  ground  of  the  adultery  of  the  husband,  when  the  presiding  Judge 
accepted  the  evidence  of  a  single  witness  to  prove  the  adultery,  as  to  which 
fact  she  was  not  corroborated,  though  on  other  matters  she  was,  and  entirely 
rejected  the  uncontradicted  statements  of  several  witnesses  called  to  [jrove 
immoral  conduct  on  the  part  of  the  wife,  it  was 

HeZd,  that  he  had  a  right  so  to  do,  and  the  Court  on  appeal  would  not  on 
that  account  disturb  the  decree. 

A  person  offered  as  a  witness  upon  being  examined  on  the  voir  dire,  stated  that 
he  believed  in  God  but  did  not  believe  in  a  future  state  of  rewards  and 
punishments  dependent  upon  his  conduct  while  on  earth,  whereupon  he  was 
rejected  as  incompetent ; 

Held,  that  he  was  properly  so  rejected. 

April  15  and  17, 1899.  Ghegory  Q.C.  supports  an  appeal 
from  a  decree  of  the  Court  of  Divorce  and  Matrimonial  Causes, 
whereby  the  plaintiff,  Grace  May  Bell,  was  granted  a  divorce 
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^^^'       from  the  bonds  of  matrimony  by  reason  of  the  adultery  of  her 
Bell       husband,  Adam  Higgins  Bell,  the  defendant  below. 

BSLIi. 

Taok  O.J.         Currey  Q.  C.  and  A.  H.  Hanington  contra. 

Ghregory  Q.  O.  in  reply. 

The  grounds  of  the  appeal  and  the  authorities  will  sufficiently 
appear  in  the  judgment  of  the  Court. 

Our.  adv.  vulL 


The  judgment  of  the  Court  (Tuck  C.J.,  Hanington, 
VanWabt  and  MoLbod  J  J.)  was  now  delivered  by 

Tuck  C.J.    This  is  an  appeal  from  the  Divorce  Court. 

The  learned  Judge  of  the  Court  pronounced  a  decree  dis- 
solving the  marriage  between  the  parties. 

The  grounds  of  appeal  are :  First,  the  decree  was  pronounced 
on  the  unsupported  evidence  of  Gertrude  Rines,  and  therefore 
was  improperly  made ;  secondly,  the  Judge  was  not  justified  in 
law  in  disregarding  the  testimony  of  several  witnesses ;  thirdly, 
that  he  was  wrong  in  rejecting  the  evidence  of  Haley  because 
he  did  not  believe  in  future  rewards  and  punishments,  and 
lastly,  that  the  decree  is  against  evidence. 

Mrs.  Rines,  before  she  was  married  and  whien  she  was  about 
fourteen  years  old,  was  employed  by  the  plaintiff  to  live  with 
her  in  the  capacity  of  nurse  girl.  At  this  time  Bell  and  his 
wife  were  living  in  Saint  John  with  his  people,  and  had  one 
child,  a  boy.  This  witness  remained  with  the  parties  at  this 
time  between  two  and  three  months.  She  was  then  unmarried 
and  her  name  was  Gertrude  Leathran.  Afterwards  she  was 
employed  by  Bell  to  work  in  his  cigar  factory  in  Union  street, 
Saint  John,  and  remained  with  him  for  nearly  a  year.  During 
this  period  he  treated  her  very  well,  but  one  day  showed  her 
some  nasty  pictures  of  women  all  naked,  and  asked  her  to  have 
her  photograph  taken  in  tights  to  go  on  a  box  for  cigars  called 
the  "  North  End  Beauty."  This  she  refused  to  do.  Afterwards 
he  wanted  her  to  go  driving  with  a  stranger,  and  the  intimation 
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is  that  this  was  for  an  improper  purpose.  She  refused  to  go.  ^^' 
When  she  was  in  her  sixteenth  year  Bell  grabbed  hold  of  her»  ®"* 
kissed  her,  and  took  indecent  liberties  with  her.  bkll. 

On  the  1st  of  October,  1897,  the  Bells  moved  to  Saint  xnAOJ. 
Stephen  and  Mrs.  Bell  hired  this  witness  to  go  with  them,  and  "- 
she  went  to  Saint  Stephen  with  Bell's  daughter,  Blanche^  by 
his  first  wife.  Mrs.  Bell  did  not  go  at  this  time.  At  supper, 
the  night  of  their  arrival.  Bell,  his  factory  foreman,  Barrett, 
Blanche,  and  witness  were  present.  Before  supper  BeU  said 
that  he  was  going  to  have  a  good  bed-fellow  that  night.  Later 
on  BeU  and  Barrett  went  out,  leaving  witness  and  Blanche  in 
the  house.  When  Barrett  returned  she  asked  him  if  BeU  was 
in.  He  said  no,  and  that  he  would  leave  the  door  open.  She 
went  to  bed  and  to  sleep.  In  the  night  BeU  came  to  her  room, 
roused  her  up,  and  made  her  go  into  his  *room.  He  lifted  her 
out  by  the  two  arms  and  shoved  her  ahead  of  him  into  his 
room,  got  her  into  his  own  bed  and  kept  her  tiU  morning,  and 
during  that  time  he  had  carnal  connection  with  her  twice.  She 
says  that  she  was  then  in  her  seventeenth  year  and  had  never 
had  carnal  intercourse  with  any  man  before  that.  This  is  the 
only  direct  evidence  of  adultery.  The  witness  lived  with  the 
BeUs  three  months,  and  Mr.  Bell  did  not  visit  her  room  again. 
Mrs.  Bell  arrived  at  Saint  Stephen  the  next  night,  and  witness 
left  Saint  Stephen  when  Mrs.  BeU  left.  Witness  says  that  she 
afterwards  told  her  father  and  mother  of  the  improper  relations 
Bell  had  with  her  but  told  no  one  else. 

W.  C.  Rankine  testifies  that  he  was  present  at  the  marriage 
of  Miss  Bruckhoff  and  Mr.  Bell,  and  at  her  marriage  he  thought 
she  was  about  fifteen  years  old. 

William  Bruckhoff  gave  evidence.  He  is  the  father  of  Mrs. 
BeU.  At  the  trial  Mr.  Bruckhoff  said  Mrs.  BeU  was  in  her 
twenty-third  year,  and  that  she  had  been  married  to  BeU  five 
years.  He  said  that  he  knew  Gertrude  Rines  and  that  her 
name  was  Leathran  before  marriage.  His  daughter's  marriage 
took  place  without  his  consent,  and  if  he  had  had  any  know- 
ledge of  it  he  would  have  done  his  utmost  to  prevent  it. 

These  were  the  only  witnesses  for  the  plaintiff.  Her  counsel 
says  that  the  question  of  corroboration  was  not  taken  before 
Mr.  Justice  Van  Wart.  That  being  so,  it  does  not  prevent  the 
defendant  from  taking  the  point  here. 
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^^^'  As  to  corroboration  of  the  evidence  of  Mrs.  Rines,  every  one 

Bell  y^m  recognize  that  it  is  almost  impossible  to  get  another  witness 
BELL.  who  could  know  the  circumstances  which  she  has  narrated. 
Tuckoj.  As  a  general  proposition  the  only  persons  who  would  know 
such  facts  are  the  active  participants.  But  to  prove  that  the 
story  is  not  entirely  made  out  of  whole  cloth,  as  the  saying  is, 
we  have  witnesses  who  corroborate  in  some  particulars  Mrs. 
Rines'  testimony.  Frederick  Barrett,  called  by  the  defendant, 
says  that  Gertrude  Leathran  (Mrs.  Rines)  came  to  Bell's  house 
to  live  on  the  1st  of  October,  1897 ;  that  he.  Bell,  a  man  named 
McGoldrick,  Gertrude  Leathran,  and  Blanche,  were  present  at 
tea ;  that  after  tea  he,  Barrett,  McGoldrick,  and  Bell  went  down 
town ;  that  he  returned  alone  about  half-past  ten,  and  he  thinks 
the  Leathran  girl  had  then  retired.  He  says  also  that  Mrs. 
Bell  arrived  the  next  day,  the  2nd  of  October.  This  witness 
also  swears  that  Gertrude  Leathran  came  frequently  to  his 
room ;  that  he  would  find  her  in  his  bed  in  the  morning  when 
he  waked  up,  and  that  he  frequently  had  carnal  connection  with 
her.  The  defendant,  in  his  testimony,  also  corroborates  Mrs. 
Rines  as  to  many  of  the  facts  stated  in  her  evidence ;  that  she 
came  to  his  house  in  Saint  Stephen  on  the  1st  of  October ;  that 
McGoldrick  and  Barrett  were  there ;  that  they  took  tea  at  his 
house ;  that  they  afterwards  went  out,  and  that  he  got  home 
alone  just  about  the  break  of  day.  He  tells  also  of  having  had 
some  secret  business  transactions  (by  this  he  means  smuggling) 
to  settle  with  Haley  on  the  night  of  the  1st  of  October,  and 
this  kept  him  out  until  about  five  o'clock  in  the  morning.  Of 
course  he  denies  that  he  ever  had  any  illicit  intercourse  with 
Gertrude  Leathran. 

Harry  Berryman,  policeman,  says  that  he  saw  Mr.  Bell  and 
Haley  together  at  five  o'clock  in  the  morning  of  the  2nd  of 
October. 

The  defendant  also  gives  some  evidence  to  cast  suspicion  on 
his  wife's  fidelity,  but  in  my  opinion  all  that  he  says  furnishes 
no  proof  against  her. 

There  is  also  a  witness  named  Sharp  who  gives  some  evidence 
which  is  wholly  unsatisfactory,  and  what  the  defendant  swears 
as  to  a  man  being  in  his  house,  he  heard  from  Sharp  the  very 
week  that  he.  Bell,  gave  his  testimony.     I  place  no  reliance  on 
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what  either  of  them  said  which  was  meant  to  implicate   the       ^^^' 
plaintiff  in  wrong  doing.  ^^^^ 

The  recriminatory  charges  did  not  appear  in  the  defendant's       bkll. 
original  answer,  but  the  evidence  was  admitted  with  leave  to    xuckoj. 
the  plaintiff's  counsel  to  reply  if  they  wished. 

Bell  speaks  also  of  finding  a  man,  whom  his  wife  said  was 
Ford,  in  the  kitchen  with  her.  Witness  did  not  know  who 
Ford  was  and  had  never  heard  of  him  before. 

Mrs.  Sharp  and  her  daughter,  Mrs.  Jones,  and  a  son,  Domville 
V.  Sharp,  gave  evidence  that  men  went  to  Mrs.  Bell's  house 
when  her  husband  was  away,  and  the  son  gives  the  names  of 
two  men,  Carson  and  Law.  I  think  that  men  might  call  upon 
Mrs.  Bell  during  her  husband's  absence  without  any  dishonest 
intention  and  no  harm  would  result  from  the  call. 

Edward  Mace,  a  witness,  says  that  he  knows  Charles  Hill, 
who  was  in  Calais  in  the  fall  of  1897 ;  that  he  was  staying  at 
the  American  House,  where  witness  was  living ;  that  Mrs.  Bell 
came  to  the  house  one  day  about  two  o'clock  in  the  afternoon 
while  Hill  was  there ;  she  came  in  through  the  ladies'  entrance 
and  went  into  Hill's  room.  Afterwards  he  saw  that  the  cur- 
tains in  Hill's  room  were  drawn.  Later  he  saw  Mrs.  Bell  going 
out.    She  was  in  the  hotel  in  Hill's  room  about  two  hours. 

Another  witness,  Thomas  E.  Mallory,  a  grocery  teamster  of 
Saint  John,  says  that  in  1896  he  saw  Mrs.  Bell  driving  out  the 
Marsh  road,  with  a  gentleman,  in  the  winter  time,  between 
seven  and  nine  o'clock.  That  Mrs.  Bell  afterwards  told  him 
that  she  was  with  Jimmie  Gillespie.  Mr.  Bell  was  not  at  home 
at  the  time.  This  witness  says  that  he  saw  nothing  improper 
go  on  in  Bruckhoff's  house  while  Mrs.  Bell  was  there  after  her 
return  &om  Saint  Stephen. 

At  the  close  of  the  defendant's  case  the  learned  Judge  said : 
*'*'  I  am  prepared  now  without  any  further  evidence  to  say  what 
^*  I  think  of  the  matter  of  the  evidence  for  the  defendant  against 
^*  the  plaintiff,  and  in  doing  so  I  do  not  think  I  would  be  doing 
^^  justice  to  myself  or  to  the  parties  were  I  to  defer  my  opinion 
"of  the  matter.  Shortly,  I  disbelieve  every  word  that  the 
"  witness  Mace  swore  as  to  the  charge  against  the  plaintiff  in 
"  connection  with  Mr.  Hill."  Further,  he  said  that  he  did  not 
attach  sufficient  importance  to  the  evidence  of  these  witnesses 
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^»'       to  require  it  to  be  contradicted ;  that  of  the  evidence  of  Mrs. 

^^^       Sharp,  Mr.  Sharp  and  Mace,  he  did  not  believe  a  single  word ; 

BBix.      and  as  to  the  charge  of  Mrs.  Bell  that  she  walked  down  King 

Tnok  G. J.    street  and  thence  to  the  Aberdeen  Hotel  he  did  not  believe  a 

word  of  that.    In  fact  the  learned  Judge  discredited  the  whole 

of  the  testimony  reflecting  upon  Mrs.  Bell's  character.     And 

had  he  not  the  right  to  do  so  ?    I  think  he  had.    It  may  well 

be  that  another  Judge  might  have  called  upon  the  plaintiff's 

counsel  to  answer  the  grave  charges  made  by  the  defendant's 

witnesses.     It  is  not  unlikely  that  I  would  have  done  so  myself. 

But  the  learned  Judge,  at  the  trial,  having  a  decided  opinion 

that  the  charges  were  trumped  up  and  false,  acted  within  his 

legal  right  when  he  cast  aside  all  this  evidence,  did  not  require 

any  witness  to  be  called  to  answer,  and  believed  the  testimony 

of  Mrs.  Rines  as  to  the  adultery. 

The  learned  Judge  heard  all  the  evidence,  saw  all  the  wit- 
nesses and  their  deportment,  understands  what  cannot  be  known 
to  anyone,  not  even  a  Judge,  who  was  not  present  at  the  trial ; 
has  in  his  mind  the  many  little  circumstances  which  go  to 
corroborate  the  principal  facts,  and  is  therefore  better  able  to 
arrive  at  a  correct  conclusion  on  questions  of  fact  than  any 
member  of  this  Court. 

Unless  the  Judge  has  acted  upon  some  wrong  principle  in 
deciding  this  case  (and  I  do  not  think  he  has)  I  should  be  very 
sorry  to  disturb  his  finding  as  to  the  facts  found  by  him. 

In  a  recent  case.  In  re  GHeve  (1)  Vaughan  Williams,  L.J., 
says :  ^'  If  I  thought  that  the  learned  Judge's  conclusion  on  the 
^^  facts  was  based  on  the  credit  he  gave  to  the  witnesses  who 
"  gave  oral  evidence  before  him,  I  should  hesitate  very  much 
"  before  I  gave  effect  to  a  different  view  in  my  own  mind  as  to 
^^that  evidence.  I  consider  it  a  matter  of  the  highest  im- 
"  portance  that  when  witnesses  have  given  oral  evidence,  and 
"the  tribunal,  whether  a  Judge  or  a  jury,  before  whom  the 
"  evidence  has  been  given,  has  believed  that  evidence,  and  has 
"  given  the  witnesses  the  credit  of  being  the  witnesses  of  truth, 
"  one  should  not  arrive  at  a  different  conclusion  from  the  Judge 
"  or  jury  who  have  heard  those  witnesses."    The  converse  of 

(1)  (1899)  1  Q.  B.  801. 
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this  proposition  is  equally  true  when  the  Judge  has  discredited  *^' 
certain  witnesses  and  thought  that  they  were  not  the  witnesses  **"* 
of  truth.  BBLL. 

In  his  concluding  remarks  the  learned  Judge  of  the  Court  of  Tack  c. j. 
Divorce  said :  "  But  I  can  understand  how  this  young  woman, 
^*  married  at  such  an  early  age  as  she  was,  may  not  have 
"  conducted  herself  with  that  degree  of  prudence  characteristic 
^^of  an  older  person,  but  in  doing  what  she  did  intended  no 
"  harm  by  it.  In  all  these  respects  this  young  woman  was  a 
^^  child,  taken  away  from  her  father  and  her  home,  and  by  a 
^^  man  who,  in  giving  his  evidence  here,  gave  it  with  such  a 
^^  degree  of  vindictiveness  and  violence,  no  doubt  intended  to 
^'  cast  aspersions  upon  her  character  and  the  character  of  the 
^'  family,  and  moreover  upon  the  character  of  this  woman's 
*'*'  sister.  Therefore,  I  think  that  it  is  my  duty  to  say  that  I  do 
^^  not  believe  these  charges,  and  I  am  prepared  to  dismiss  them 
"  unless  some  further  proof  is  given  in  support  of  them." 

I  think  that  this  disposes,  so  far  as  I  am  concerned,  of  the 
grounds  that  the  decree  was  pronounced  on  the  uncorroborated 
evidence  of  Gertrude  Rines,  and  that  the  verdict  is  against 
evidence,  and  that  the  Judge  was  wrong  in  disregarding  the 
testimony  of  several  witnesses  called  for  the  defence. 

The  practice  and  proceedings  in  the  Court  of  Marriage  and 
Divorce  in  this  Province  are,  as  near  as  may  be,  conformable  to 
the  practice  of  the  Ecclesiastical  Court  in  England  prior  to  an 
Act  of  Parliament  made  and  passed  in  the  year  one  thousand 
eight  hundred  and  fifty-seven,  intituled  "  An  Act  to  amend  the 
law  relating  to  divorce  and  matrimonial  causes  in  England."  It 
is  so  enacted  by  an  Act  of  Assembly  passed  in  23  Vict.,  c.  87, 
s.  10.  In  the  Imperial  Act  20  and  21  Vict.,  c.  85  s.  48,  it 
is  enacted  that  "  The  rules  of  evidence  observed  in  the  superior 
"courts  of  common  law  at  Westminster  shall  be  applicable 
"to  and  observed  in  the  trial  of  all  questions  of  fact  in  the 
"  court,"  thus  leaving  the  practice  as  to  questions  of  fact  the 
same  as  it  was  before  the  passing  of  this  Act. 

In  Gemmill  on  Divorce,  at  page  108,  it  is  said :  "  With 
"  respect  to  the  evidence  of  adultery  it  may  be  safely  afiSrmed 
"that  whatever  convinces  the  House  that  the  act  has  been 
"consummated  will  be  sufficient."    In  Hewett's  case,  before 
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i8»-  the  House  of  Lords  in  1887,  the  only  evidence  of  adultery 
Bell  offered  was  that  the  respondent  and  the  adulterer  passed  as 
Bell.  husband  and  wife  on  a  voyage  to  Cape  Colony  and  occupied  the 
Taok  C.J.  same  house  there.  In  Asdey  v.  AsUet/  (1)  it  was  held  that  if  a 
married  man  goes  to  a  brothel,  he  being  perfectly  aware  of  the 
nature  of  the  house,  it  furnishes  a  violent  suspicion  of  his  guilt, 
which  can  be  rebutted,  if  at  all,  only  by  the  very  best  evidence. 
In  Gifford^s  case,  before  the  House  of  Lords  in  1887,  the  bill 
passed  upon  the  evidence  of  a  witness  who  accompanied  re- 
spondent to  a  house  of  ill-fame.  He  saw  him  talking  to  women 
in  these  houses  but  gave  no  evidence  of  actual  adultery. 

In  Bishop  on  Marriage  and  Divorce  the  author  says:  ^^No 
"  Court  or  jury  passing  upon  evidence  is  required  by  law  to 
^^  believe  any  witness,  and  there  are  classes  of  witnesses  whose 
**  testimony  is  always  received  with  caution,  and  rarely  per- 
"  mitted  to  be  adequate  unless  corroborated.'^  In  Chambers  v. 
Chambers  (2)  Lord  Stowell  said :  "  Courts  of  justice  must  not 
"  be  duped.  They  will  judge  of  facts  as  other  men  of  discern- 
^^  ment,  exercising  a  sound  and  sober  judgment  on  circumstances 
"  duly  proved,  judge  of  them." 

In  Curtis  v.  Curtis  (8)  Lord  Brougham  said :  "  Their  Lordships 
"  do  not  say  anything  whatever  against  the  rule  laid  down  by 
"the  learned  Judge  of  the  Prerogative  Court  in  Evans  v. 
"  Evans  (4).  That  case  does  not  apply  to  the  present.  It  is 
"  only  a  decision  against  pronouncing  for  a  divorce  by  reason 
"  of  adultery  upon  the  evidence  of  one  witness  only  without 
"  corroborating  circumstances.  In  this  case  there  are  corrobo- 
"  rating  circumstances."  So  I  think  that  in  the  present  case 
there  are  corroborating  circumstances,  such  as  those  to  which  I 
have  already  referred. 

This  issue,  like  every  other,  must  be  proved  by  evidence 
which  is  competent  on  general  principles.  It  must  be  clear, 
positive,  satisfactory.  And  it  was  so  in  this  case  to  the  learned 
Judge. 


(1)  1  Hagg.  714.  (3)  6  Moore  P.  C.  252. 

(2)  2  Hagg.  439.  (4)  1  Robt.  166. 
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WUliams  v.  Williams  and  Padfield  (1),  in  a  suit  for  dissola-       ^^- 
tion  of  marriage  the  only  evidence  of  adultery  consisted  of       ^'^ 
written  and  verbal  admissions  by  the  respondent,  and  a  verbal       bkll. 
admission  by  the  co-respondent,  the  Court  being  satisfied  from     Taokoj. 
the  circumstances  under  which  the  admissions  were  made,  etc., 
that  they  were  genuine,  granted  a  decree  nisi. 

In  Finch  v.  Finch  (2)  Jessell  M.R.  says :  "  Now  I  come  to 
^Hhe  next  point,  which  is  this:  Was  there  any  corroboration? 
^'As  I  understand,  corroboration  is  some  testimony  proving 
^^  a  material  point  in  the  testimony  which  is  to  be  corroborated. 
^'  It  must  not  be  testimony  corroborating  something  else,  some- 
^Hhing  not  material."  CHngerY.  Oinger  (S")  ia  an  important 
case  bearing  upon  this  point.  The  head  note  to  that  case  is  ^'  A 
^'  charge  of  adultery  in  a  suit  by  a  wife  for  judicial  separation 
^^  rested  upon  the  evidence  of  one  witness,  who  was  a  woman 
^'  of  loose  character.  The  Court,  without  deciding  affirmatively 
^^  whether  or  not  the  adultery  charged  had  been  committed, 
^^  declined  to  pronounce  a  decree  upon  her  uncorroborated 
^^  testimony  and  dismissed  the  petition.''  But  I  am  satisfied 
from  the  report  of  Lord  Penzance's  judgment  in  this  case  that 
he  would  have  granted  the  decree  if  he  had  considered  the 
character  of  the  witness  satisfactory  without  any  corroborative 
testimony.  It  shows  further  that  Lord  Penzance  came  to  a 
conclusion  from  the  circumstances  of  that  particular  case  with- 
out laying  down  any  general  rule  as  to  corroborative  testimony. 
He  says :  '^  The  question  is  whether  that  charge  is  made  out  by 
''  evidence  on  which  the  Court  ought  to  act.  I  should  have 
^*  preferred  having  the  case  tried  by  a  jury,  for  the  question  is 
^^one  of  credibility,  for  which  a  jury  is  the  fittest  tribunal." 
Further  on  the  learned  Judge  says :  '*  It  is  a  serious  responsi- 
*'*'  bility  to  separate  man  and  wife  on  the  unsupported  testimony 
^'  of  one  witness,  and  that  a  woman,  by  her  own  admission,  of 
*4oo8e  character.  She  had  had  connection  with  the  respondent 
*'^  before  his  marriage,  with  his  brother,  and  with  other  men ; 
^^  and  the  fact  that  she  charged  the  respondent  with  being  the 
^*  father  of  the  child  of  which  she  was  about  to  be  delivered  is 


(1)  L.  R.  1  P.  &  D.  29.  (2)  23  Ch.  Div.  272. 

(3)  L.  R.  1  P.  &  D.  37. 
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^^-        "  one  which  cuts  both  ways.     In  one  aspect  it  throws  suspicion 

BmiA       44  Qjj  jjgp  testimony  because  a  woman  in  that  position,  knowing 

bkix.      ^^  that  she  was  about  to  be  delivered  of  a  child,  would  be  likely 

Tncko-j.    ^^0  lay  it  at  the  door  of  this  or  that  person  as  her  interest 

"  might  point.    Her  testimony,  given  under  such  circumstances, 

^'  ought  to  be  closely  searched,  and  the  story  that  she  tells  is  not 

"  a  very  probable  one." 

In  the  case  before  us  Mr.  Justice  Van  Wart  does  not  appear 
to  have  considered  the  witness  Gertrude  Rines  to  be  a  person 
of  loose  character.  He  must  have  thought  the  contrary.  My 
conclusion,  therefore,  is  that  all  the  facts  and  circumstances 
were  for  the  learned  Judge,  and  he  having  decided,  I  do  not 
propose  to  disturb  his  finding. 

Then  I  come  to  the  last  and  an  important  point  in  this  case. 
Was  Harry  R.  Haley  a  competent  witness?  When  he  was 
called  to  give  evidence  on  the  part  of  the  respondent,  the 
present  appellant,  he  is  examined  by  Mr.  Hanington,  plaintiff's 
counsel.  "Q.  Are  you  an  infidel?  A.  No,  sir.  Q.  Do  you 
"believe  in  a  God?  A.  Well,  I  don't  know  that  there  is  one. 
"  Q.  Well,  do  you  believe  there  is  one  ?  A.  Well,  I  don't  know. 
"(The  Court):  Have  you  any  belief  in  a  God?  A.  I  don't 
"  know  whether  there  is  one  or  not.  (Counsel) :  Q.  Have  you 
"any  belief  as  to  whether  there  is  a  God  or  not?  A.  Well,  I 
"  suppose  if  anybody  thinks  so  it  must  be  so.  Well,  I  suppose 
"there  is  one  —  yes  —  but  I  don't  know  that  there  is  one. 
"Q.  Do  you  believe  in  God?  A.  Well,  I  believe  in  God.  I 
"  believe  there  is  one  just  the  same  as  anybody ;  I  don't  know 
"  much  about  one  to  tell  you  the  truth.  Q.  Do  you  believe  in 
"anyplace  of  punishment  or  reward  hereafter?  A.  I  don't 
"  believe  in  any  heU.  Q.  Do  you  believe  in  heaven  ?  Would 
"  you  believe  in  future  rewards  and  punishments  depending  on 
"  our  conduct  down  here  ?  A.  I  have  not  had  much  experience 
"in  the  matter.  Court:  Answer  the  question?  Q.  Do  you 
"  believe  in  future  punishment  and  reward  dependent  upon  our 
"conduct  on  earth?  A.  No,  sir."  Then  witness  was  cross- 
examined  by  defendant's  counsel  and  questioned  by  the  Court. 
The  result  of  the  whole  is  that  he  said  that  he  believed  in  a 
God,  but  not  in  a  future  state  of  rewards  and  punishments. 
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The  witness  was  rejected.     I  must  confess  that  I  was  some-       '^- 
what  startled  when  I  heard  that  a  person  proposed  as  a  witness       ^^^ 
was  rejected  for  incompetency  because  he  did  not  believe  in  a       bell. 
future  state  of  rewards  and  punishments.    Had  he  been  called    Tuokcj. 
as  a  witness  before  me  I  should,  off-hand,  have  received  his 
testimony.    I  should  have  called  to  mind  many  persons  within 
my  own  knowledge  who  at  all  events  do  not  believe  in  future 
punishments,  and  whose  evidence  I  could  credit  quite  as  soon 
as  that  of  many  who  believe,  or  say  that  they  believe,  in  both 
rewards  and  punishments  hereafter.     However,  my  view  on  the 
point  does  not  establish  the  law,  and  I  have  no  power  to  make 
it  to  suit  this  or  any  other  case.     It  is  necessary  to  look  to 
authority. 

In  2  Taylor  on  Evidence,  at  section  1884,  under  the  head  of 
competency  of  witnessea,  I  find  the  following :  ^^Now  the  degree 
^*of  religious  faith  which  is  presumed  capable  of  binding  the 
^^  conscience  of  a  witness  to  speak  the  truth,  and  which  conse- 
^^  quently  will  render  him  competent  to  take  an  oath,  is  at 
^^  present  understood  to  be  a  belief  in  the  existence  of  God,  and 
*^  in  the  fact  that  divine  punishment  will  be  the  certain  conse- 
^^quence  of  perjury.  It  matters  not  whether  the  witness 
*'*  believes  that  the  punishment  will  be  inflicted  in  this  world  or 
^^  in  the  next.  It  is  enough  if  he  has  the  religious  sense  of 
''  accountability  to  the  omniscient  being  who  is  invoked  by  an 
^^  oath.''  My  own  idea  has  always  been,  and  it  is  the  same 
now,  that  in  speaking  of  rewards  and  punishments  one  had 
reference  to  a  future  state.  This  idea  or  opinion  is  sustained 
by  several  authorities. 

It  matters  not  as  regards  Haley,  for  he  does  not  believe  in 
divine  rewards  and  punishments  here  or  hereafter. 

Mr.  Taylor  cites  Omichund  v.  Barker  (1)  for  the  text.  In 
Smith's  L.  C.  881  it  is  said  that  the  proper  test  of  the  com- 
petency of  a  witness  to  be  sworn  was  settled  upon  just  consider- 
ation to  be  the  belief  in  a  God,  and  that  he  will  reward  and 
punish  us  according  to  our  deserts. 

In  Eing  v.  White  (2)  Thomas  Atkins  was  called  as  a  witness 
to  support  the  prosecution,  being  examined  on  the  voir  dire^  he 

(1)  WiUes  538.  (2)  LeAoh's  Crown  Law  480. 
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^^*  said  that  he  had  heard  there  was  a  God,  and  believed  that  those 
^""^  persons  who  told  lies  would  come  to  the  gallows ;  but  acknow- 
beLi.  ledged  that  he  had  never  learned  the  catechism,  was  altogether 
Tnokcj.  ignorant  of  the  obligations  of  an  oath,  a  future  state  of  reward 
and  punishment,  the  existence  of  another  world,  or  what  be- 
came of  wicked  people  after  death.  The  Court  rejected  him 
as  being  incompetent  to  be  sworn ;  for  that  an  oath  is  a  religious 
asseveration  by  which  a  person  renounces  the  mercy  and  impre- 
cates the  vengeance  of  heaven  if  he  do  not  speak  the  truth ; 
and  therefore  a  person  who  has  no  idea  of  the  sanction  which 
this  appeal  to  heaven  creates  ought  not  to  be  sworn  as  a  witness 
in  any  court  of  justice.  Note  (a)  to  this  report  is :  ^^  In  the 
^^  case  of  Omichund  v.  Barker  in  Ch.  Michaelmas  Term,  1744, 
^^on  a  question  determined  by  Lord  Hardwicke,  Lee  C.J., 
^'  Willes  C.J.  and  Parker  C.B.  as  to  the  admissability  of  evidence 
^*  of  Gentoo,  it  was  said  by  Willes  C.  J.,  and  agreed  by  the  Court, 
*^  that  persons  who  do  not  believe  in  God,  or  in  a  future  state 
^'  of  rewards  and  punishments,  clearly  ought  not  to  be  admitted 
^*  as  witnesses,  and  the  testimony  of  a  witness  was  rejected  on 
^^  this  ground  by  Mr.  Justice  Grose  at  Bedford  Spring  Assizes, 
"  1789,  on  an  indictment  of  murder." 

In  Maden  v.  Caianach  (1)  a  plaintiff  was  about  to  be  sworn 
as  a  witness  when  she  was  objected  to  as  incompetent  on  the 
ground  of  want  of  religious  belief.  Being  sworn  on  the  voir 
dire  she  said  that  she  did  not  believe  in  a  God,  and  that  she 
did  not  believe  in  the  obligation  of  an  oath  any  more  than  her 
word;  nor  did  she  believe  in  a  future  state  of  rewards  and 
punishments,  but  that  she  was  morally  bound  by  the  solemn 
declaration  she  had  taken  to  speak  the  truth,  it  was  held  that 
the  witness  was  properly  examined  on  the  voir  dire  and  rejected 
as  incompetent. 

Pollock  C.B.  in  giving  judgment  in  this  case,  said :  "  We  are 
^'  all  of  the  opinion  that  the  course  of  proceeding  adopted  by 
^'  the  Judge  of  the  County  Court  was  in  accordance  with  the 
^^law  and  practice  of  the  Courts  in  this  country."  It  is 
unnecessary  to  say  more  than  that  the  authorities  cited  abun- 
dantly show  that  such  is  the  law  and  practice.     Whether  or  no 

(1)  7  H.  &  N.  300. 
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it  ought  to  be  80  is  another  matter.    We  are  not  here  to  make        ^^' 
the  law,  as  we  have  been  invited  to  do,  but  to  administer  it,       ^^^ 
and  by  the  law  every  witness  must  be  sworn  according  to  some       bell. 
religious  ceremony ;  or,  if  that  is  to  be  dispensed  with  it  can    xookoj. 
only  be  done  by  the  authority  of  an  Act  of  Parliament,  and  in 
this  case  there  is  no  such  authority.    From  what  was  said  by 
Bramwell  B.,  in  the  course  of  the  argument,  it  is  tolerably  clear 
that  he  did  not  believe  in  the  law,  although  he  did  not  dissent 
from  the  judgment. 

I  feel  myself  bound  from  the  above  authorities  to  hold  that 
Haley  was  properly  rejected  as  incompetent. 

In  the  course  of  the  argument  the  attention  of  the  Court  was 
called  to  the  Canada  Evidence  Act,  1893,  s.  28.  This  enacts 
^^  that  if  a  person,  called  or  desiring  to  give  evidence,  objects  on 
^'  the  grounds  of  conscientious  scruples  to  take  an  oath,  or  is 
«« objected  to  as  incompetent  to  take  an  oath,  such  person  may 
^'  make  the  following  affirmation :  ^  I  solemnly  affirm  that  the 
^^  evidence  to  be  given  by  me  shall  be  the  truth,  the  whole 
"  truth,  and  nothing  but  the  truth.' "  This  has  reference  only 
to  the  manner  of  taking  the  oath  and  not  to  the  religious  belief 
of  the  person.  Moreover,  it  can  by  no  possibility  apply  to  a 
provincial  Divorce  Court. 

In  my  opinion  the  appeal  must  be  dismissed  with  costs. 

Landby  and  Babkbb  JJ.  took  no  part. 

Appeal  dismissed  with  costs. 
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ispg,        MAYBERRT,  et  al.,  Appellants  v.  HUNT,  et  al..  Respondents. 


April  71. 


Debtor  and  creditor  —  Appropriation  of  paymenta — Bight  to  appro- 
priate —  Illegal  contract 

When  a  debtor  pays  money  on  accoant  to  his  creditor  and  makes  no  appropria- 
tion, the  creditor  has  the  right  of  appropriation  and  may  exercise  the  right 
up  to  the  last  moment  by  action  or  otherwise ;  he  may  even  appropriate  in 
satisfaction  of  a  debt  for  which  no  action  would  lie  by  reason  of  the  ill^ality 
of  the  transaction  out  of  which  the  debt  originated. 

Appeal  from  the  Saint  John  County  Court.  Assumpsit  for 
the  price  of  two  hogsheads  of  whiskey  tried  before  Forbes  J. 
without  a  jury  in  the  Saint  John  County  Court.  Verdict  for 
the  plaintiffs,  the  present  respondents,  for  $154.11. 

The  facts  and  grounds  of  appeal  will  be  found  in  the  judg- 
ments of  the  learned  Chief  Justice  and  Mr.  Justice  Barker. 

April  21, 1899.     Thomas  Lawson  supports  the  appeal. 

O.  J*.  Coster  contra. 

Lawson  in  reply. 

Cur.  adv.  vult. 


The  following  judgments  were  now  delivered : 

Tuck  C.J.  This  is  an  appeal  from  the  Saint  John  County 
Court. 

The  action  is  brought  to  recover  the  price  of  two  hogsheads 
of  whiskey  sold  on  the  20th  of  October,  1896.  It  was  tried 
before  Judge  Forbes  without  a  jury,  and  he  gave  judgment  for 
the  plaintiffs  for  $154.11.  The  writ  contains  counts  for  goods 
sold  and  delivered,  the  ordinary  common  counts,  and  one  on 
an  account  stated.  The  defendants  pleaded  the  general  issue, 
and  gave  notice  that  they  would  insist  that  they  had  satisfied 
and  discharged  the  plaintiffs'  claim  by  payment. 
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At  the  trial  the  plaintife  called  one  witness  who  swore  that       ^^' 
he  knew  the  defendants ;  that  they  did  business  at  Andover,   *^™J*"^ 
New  Brunswick ;  that  he  called  on  them  there  and  asked  them         «. 
to  pay  the  amount  of  their  account  due  the  plaintifGs,  9181.67; 
that  they  promised  to  pay  but  did  not  pay  the  amount ;  that  he 
last  saw  them  in  March  or  April,  1898,  and  they  then  promised 
to  pay  the  amount.     The  witness  is  in  the  plaintifiGs'  employ 
as  their  collector  and  sells  their  goods. 

Charles  C.  Rogers,  one  of  the  appellants,  gave  evidence  in  de- 
fence. He  swore  that  he  bought  this  whiskey  (two  hogsheads) 
from  the  plaintifGs  in  October,  1896,  and  paid  for  it  in  several 
payments.  He  says  that  he  paid  9200  in  two  sums  of  9100  each, 
and  a  small  balance ;  that  there  never  was  at  any  time  a  state- 
ment of  account  produced  by  Dillon,  but  he  claimed  that  there 
was  a  balance  due  for  liquor  sold  to  be  used  in  Maine  (it 
appears  that  the  defendants  sold  liquor  in  the  State  of  Maine 
as  well  as  in  New  Brunswick),  and  says  that  a  letter  put  in 
evidence,  which  I  shall  copy  later  on,  refers  to  goods  which 
were  delivered  in  Maine.  He  says  also  that  he  did  not  know 
how  the  money  paid  was  to  be  applied. 

Dillon,  called  to  give  evidence  in  rebuttal,  said  that  the 
money  paid  was  for  goods  bought  previously  to  October,  1896, 
and  that  those  goods  went  to  Maine,  and  that  the  goods 
in  question  in  this  suit  were  the  last  business  transaction  the 
plaintiffs  had  with  the  defendants.  This  witness  produced  a 
memorandum  book  which  he  had  at  Andover ;  he  swore  that 
Mayberry  examined  this  book,  compared  it  with  his  own  account, 
said  it  was  correct,  and  gave  a  cheque  for  the  balance.  The  two 
hogsheads  of  whiskey  now  in  suit  were  not  included  in  this 
settlement. 

Rogers  being  recalled  denied  this  statement  of  Dillon,  and 
said  that  the  cheque  for  $102  was  given  to  settle  some  odds  and 
ends. 

John  E.  McGill,  a  practising  attorney  of  the  State  of  Maine, 
was  called,  and  gave  evidence  that  a  contract  for  the  sale  of 
liquor  for  re-sale  in  the  State  of  Maine  is  a  crime ;  and  that  the 
price  and  value  of  such  goods  cannot  be  recovered  in  an  action 
at  law. 
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^^'  The  letter  to  which  reference  has  been  made  is  as  follows : 

Matbebbt 

^t  **  Andovbb,  N.  B.,  April  8th,  1898. 

^"^      "  Messrs.  F.  W.  Hunt  &  Co., 
x^^oj.  "Boston,  Mass. 

"Gents. —  Yours  of  the  5th  received  and  contents  noted. 
"  We  would  infer  by  the  threats  you  make  that  you  were  get- 
"  ting  uneasy  about  your  bill,  but  we  will  assure  you  you  need 
"  not,  as  none  of  our  creditors  has  had  to  accept  less  than  one 
"  hundred  cents  to  the  dollar  yet.  So  you  need  make  no  special 
"  efforts  to  get  your  pay.  As  soon  as  possible  we  will  send  it 
"  to  you  without  any  trouble.  And  to  give  you  plain  notice, 
**  as  you  did  us,  we  will  say  that  it  will  be  to  your  interests  to 
"  let  the  matter  stand  as  it  is  until  we  can  pay  without  a  saori- 
"fice.  You  must  understand  that  we  know  what  the  laws  of 
"Maine  are  in  regard  to  travelling  rum  sellers  as  well  as 
"  stationary  ones. 

"  Yours  respectfully, 

"  MAYBEBBY  &  ROQBBS." 

It  seems  to  me  that  if  the  evidence  given  by  Dillon  on  the 
one  side,  and  Rogers  on  the  other,  left  any  doubt  in  the  Judge's 
mind  it  must  have  been  removed  when  he  read  this  letter, 
which  confirms  the  evidence  of  Dillon. 

They  do  not  pretend  to  say  in  this  letter  that  the  two  hogs- 
heads of  whiskey  were  to  be  re-sold  in  Maine,  on  the  contrary 
they  promise  to  pay. 

It  is  clear  that  the  learned  Judge  of  the  County  Court  be- 
lieved the  statement  of  Dillon,  as  he  had  a  right  to  do.  In 
giving  judgment  for  $154.11  he  deducted  from  the  plaintiflPs 
claim  charges  $18.71,  and  interest  $15.10,  in  all  $28.81. 

I  think  that  the  learned  Judge,  under  the  evidence,  came  to 
a  correct  conclusion. 

The  evidence  is  ample  to  prove  an  account  stated  for  the 
price  of  two  hogsheads  of  whiskey,  the  subject  of  this  action.  I 
am  satisfied  that  the  money  paid  by  the  defendants  ($102)  was 
in  payment  for  all  goods  purchased  except  this  whiskey,  and 
that  the  liquor  so  paid  for  was  for  consumption  in  Maine ;  and 
there  is  no  evidence  that  the  goods,  to  recover  the  price  of 
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which  this  action  is  brought,  were  to  be  sold  in  the  State  of . 
Maine. 
This  appeal  most  be  dismissed  with  costs. 

Babkeb  J.  This  is  an  appeal  from  the  County  Court  of 
Saint  John.  The  action  was  brought  to  recover  the  price  of 
two  hogsheads  of  whiskey,  sold  by  Hunt,  the  respondent,  to 
Mayberry,  on  the  22nd  October,  1896.  The  respondents  are 
wholesale  liquor  dealers,  carrying  on  business  in  Boston  under 
the  name  of  F.  W.  Hunt  &  Co.  The  original  defendants  are 
licensed  wholesale  liquor  dealers,  carrying  on  business  at 
Andover  in  the  County  of  Victoria. 

There  is  no  dispute  as  to  the  sale  and  delivery  of  the  goods 
or  as  to  the  price,  but  the  defence  set  up  is  that  the  whiskey  in 
question  was  paid  for  at,  or  shortly  after,  the  sale.  The  price  of 
the  whiskey  was  $154.11,  and  the  plaintiffs'  whole  claim,  in* 
eluding  freight  and  other  charges  and  $15.10  interest,  amounted 
to  $182.92.  The  Judge  of  the  County  Court,  who  heard  the 
case  without  a  jury,  entered  a  verdict  for  $154.11,  the  price  of 
the  whiskey,  rejecting  the  other  charges  for  freight,  cartage, 
etc.,  for  reasons  that  do  not  appear.  The  evidence  showed  that 
on  the  3rd  November,  1896,  the  appellants  paid  Hunt  &  Co. 
$100,  and  on  the  3rd  of  March,  1897,  another  $100,  and  their 
contention  is  that  these  sums  paid  for  the  whiskey  in  question, 
and  left  a  balance  to  go  to  the  credit  of  other  dealings  between 
them  and  the  respondents.  The  receipt  of  these  two  sums  is 
not  disputed,  but  Hunt  &  Co.  claim  the  right  to  appropriate 
these  payments  in  discharge  of  other  items  in  their  account 
against  the  appellants,  and  by  bringing  this  action  for  the  price  of 
this  whiskey  and  in  other  ways  have,  so  far  as  they  could  do  so, 
exercised  the  right  which  they  claim.  Hunt  &  Co's  right  thus 
to  appropriate  these  payments  is  disputed  on  two  grounds : 

1.  That  the  appellants  themselves  at  the  time  of  payment 
appropriated  the  sums  paid  in  liquidation  of  the  item  now  sued 
for;  and 

2.  That  the  sale  of  the  goods,  in  liquidation  of  which  Hunt 
&  Co.  seek  to  appropriate  these  payments,  was  an  illegal  sale, 
and  one  to  which,  in  point  of  law,  they  could  make  no  such 
appropriation.  r^  i 
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^^'  So  far  as  the  first  question  is  one  of  fact,  it  must  be  taken 

^^J^^^  that  the  Judge  of  the  County  Court  found  it  in  favour  of  the 
9.  present  respondents  —  that  is  that  Mayberry's  firm  did  not 
themselves  make  any  specific  appropriation  of  these  moneys  at 
the  time  of  payment.  The  rule  which  governs  cases  of  this 
nature  is  thus  laid  down  by  the  present  Chief  Justice  of  Canada, 
in  St.  John  v.  Rykert  (1). 

^^  The  law  as  to  the  imputation  of  payments  is  well  settled  to 
^^  be  that  a  debtor  owing  several  debts  has,  in  the  first  place,  the 
*^  option  of  ascribing  a  payment  which  he  makes  to  any  of  the 
^^  several  debts  as  he  may  think  fit,  the  rule  being  solvitur  in 
^^modum  solventis.  This  general  rule  is,  however,  subject  to 
*^  certain  limitations,  one  of  which  is,  that  the  appropriation  by 
^*  the  debtor  must  be  made  at  the  time  of  payment,  and  that  he 
^^  cannot  make  a  subsequent  appropriation  as  the  creditor  may. 
"But  the  specific  appropriation  need  not  be  shown  by  any 
"  express  declaration.  It  may  be  inferred  from  facts  and  cir* 
*^  cumstances,  and  in  such  case  it  becomes  a  question  of  fact  to 
"  be  determined  by  a  jury  in  the  action  at  law,  and  in  every 
"  case  by  the  tribunal  to  which  the  decision  of  questions  of  fact 
"  is  referred."     See  also  Corry  Brothers  v.  Steamship  Mecca  (2). 

I  agree  with  the  Judge  of  the  County  Court  in  thinking  that 
the  appellants  made  no  appropriation  of  these  moneys  or  had 
any  thought  of  doing  so.  It  is  true  that  Rogers,  one  of  the 
appellants,  says  in  a  general  way  that  this  whiskey  in  question 
was  paid  for  by  these  cheques  for  $100  each,  but  he  also  said 
that  he  did  not  know  particularly  how  the  money  was  to  be 
applied ;  and  the  two  receipts  for  the  money,  produced  by  the 
same  witness,  show  that  the  money  was  paid,  one  *'  on  account," 
and  the  other  $100  "for  credit  account."  There  are  other 
reasons  which  might  be  given  in  support  of  the  Judge's  finding, 
but  it  is  unnecessary  to  give  them,  thinking  as  I  do  that  they 
are  entirely  sufficient  to  support  the  conclusion  at  which  the 
Court  below  arrived  on  that  part  of  the  case. 

The  defendants  below  having  failed  to  appropriate  the  pay- 
ments, Hunt  &  Co.,  as  creditors,  succeeded  to  the  right  to  do 
so.    They  have  made  the  appropriation  and  it  must  remain, 

(1)  10  S.  G.  R.  278.  (2)  (1897)  App.  Gas.  286. 

Digitized  by  >^jOOQIC 


XXXIV.] 


NEW  BRUNSWICK  BBP0BT8. 


638 


unless  the  alleged  illegality  of  the  sale  to  which  they  were . 
applied  prevented  any  such  application.  This  brings  us  to  the 
appellants'  second  ground  of  appeal.  The  evidence  shows  that 
the  parties  had  had  dealings  together  for  about  a  year  previous 
to  this  sale,  in  October,  1896,  amounting,  as  the  account  showed, 
to  $2,046.72.  It  is  said  that  these  other  sales,  eleven  in  num- 
ber, were  of  liquors  to  be  re-sold  in  the  State  of  Maine,  in 
violation  of  the  prohibition  law  in  force  there,  and  for  this 
reason  the  contract  of  sale  was  illegal  and  incapable  of  being 
enforced.  It  was  admitted  that  the  goods  in  suit  were  for  sale 
in  New  Brunswick.  Where  these,  what  I  shall  designate  as 
Maine  goods,  were  sold  and  where  delivered  the  evidence  does 
not  show.  The  fair  inference  is  that  they  were  sold  in  Boston, 
where  Hunt  &  Go's  place  of  business  was,  and  that  they  were 
delivered  either  at  Boston  or  at  Andover,  where  the  appellants' 
place  of  business  was ;  an  inference  supported  by  Rogers'  testi- 
mony, in  which  he  speaks  of  these  goods  as  goods  which  we, 
that  is  his  firm,  the  appellants,  were  delivering  in  Maine,  so  of 
course  they  must  themselves  have  had  delivery  of  them.  The 
validity  of  a  contract,  as  well  as  its  interpretation,  are,  as  a 
rule,  determinable  by  the  lex  loci  contractuB :  Scott  v.  PilkingUm 
(1);  Branley  v.  S.  E.  By.  Co.  (2);  and  there  is  no  evidence 
here  to  show  that  a  contract  of  this  kind  is  illegal  in  any  way 
by  the  law  which  prevails  in  Boston,  where  the  contract  of  sale 
was  made.  There  is  certainly  nothing  in  our  law  to  invalidate 
it  in  any  way.  It  was  said,  however,  that  it  was  understood  by 
the  parties  at  the  time  these  Maine  goods  were  sold  that  they 
were  being  purchased  with  a  view  to  their  illegal  sale  in  Maine 
and  for  that  purpose,  and  that  Hunt  &  Co.  knew  that  the  law 
of  Maine  prohibited  the  sale  of  liquor.  What  the  fact  is  I  don't 
know,  but  there  is  not  a  particle  of  testimony  in  the  evidence 
returned  in  this  appeal  to  sustain  any  such  position.  All  the 
evidence  about  it  is  this:  Rogers  says,  ^'the  other  dealings 
^^  were  under  different  circumstances,  the  other  goods  were  for 
^^sale  in  Maine,"  and  Dillon,  a  witness  for  the  plaintiff,  said 
"  the  goods  for  which  this  money  was  paid  went  to  Maine." 
Even  admitting  that  the  law  in  Massachusetts  is  the  same  as 
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(2)  12  C.  B.  N.  S.  63. 
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^^'        ours  on  this  point,  of  which  there  is  no  proof  whatever,  the 
^^^^^  evidence  altogether  fails  in  showing  any  such  knowledge  in 
Hunt  &  Co.  of  the  illegal  use  of  these  goods,  for  which  it  seems 
that  these  appellants  purchased  them,  as  would  render  them 
BaSwj.    *^  i^^^*  delicto  with  the  appellants  themselves:     Furlong  v. 
Bussell  (1). 

The  test  as  to  whether  Hunt  &  Co.  could  make  this  appro- 
priation or  not,  the  appellants  having  failed  in  exercising  their 
prior  right  to  do  so,  is  simply  whether  if  the  appellants  had  paid 
for  the  goods  they  could  recover  the  money  back.  As  a 
general  proposition  a  payment  made  voluntarily  is  only  re- 
coverable back  in  one  of  those  cases  where  it  has  been  made  in 
consequence  of  fraud,  or  under  duress,  or  under  a  mistake  of 
fact.  Moneys  paid  for  usurious  interest  came  under  the  second 
of  these  heads.  Wriffht  v.  Laing  (2)  cited  by  the  appellants  was 
such  a  case.  In  Peters  v.  Horton  (8)  the  then  Chief  Justice  of 
this  Court  said :  ^*  Whatever  doubts  may  at  one  time  have  been 
^^entertained  as  to  the  right  of  a  party  paying  usurious  in- 
*'  terest  to  recover  back  any  portion  of  the  money  so  paid,  they 
*^have  been  long  since  dissipated,  and  text  books  and  cases 
^^  now  all  agree  that  where  a  party  has  paid  usurious  interest, 
"he  may  recover  back  the  excess  beyond  the  legal  rate,  in 
"an  action  for  money  had  and  received.  This  is  one  of  the 
"exceptions  to  the  general  rule  that  when  money  has  been 
"  paid  in  pursuance  of  an  illegal  contract,  it  is  generally  irre- 
"  coverable ;  and  the  reason  why  it  is  so,  is  because  the  law  looks 
"  upon  both  parties  as  being  in  pari  delicto  ;  but  in  the  case  of 
"  payment  of  usurious  interest  it  is  considered  that  the  law,  pro- 
"  hibiting  the  taking  of  more  than  a  certain  rate  of  interest,  is  for 
"  the  protection  of  men  in  needy  and  necessitous  circumstances, 
"  and  who,  from  their  situation  and  condition,  are  liable  to  be 
"  oppressed  and  imposed  upon ;  and  so  they  and  the  parties  taking 
"advantage  of  their  distress  are  not  in  pari  delicto — the  lender 
"  or  usurer  being  regarded  by  the  law  as  the  oppressor,  and  the 
"  borrower  as  the  oppressed  and  injured ;  and,  therefore,  in  fur- 
"  therance  of  the  statute  the  party  injured,  after  the  transaction 

(1)  24  N.  B.  R.  478.  (2)  3  B.  &  C.  1S5. 

(3)  2  Pugs.  176. 
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^^  is  completed,  is  permitted  to  bring  his  action  and  recover  the 
"  excess  of  interest."  Smith  v.  Bromley  (1) ;  Stimsan  v.  Kerby  (2). 
There  is  a  wide  difference  between  this  class  of  cases  and  the 
present  one.  The  law  does  not  lend  itself,  nor  do  Courts  lend 
themselves  to  the  enforcement  of  contracts  which,  though  not 
prohibited,  nevertheless  are  entered  into  for  an  illegal  consider- 
ation, such  as  a  sale  of  liquors  which  the  parties  know  are  to 
be  resold  in  violation  of  law.  I  have,  however,  never  under- 
stood that  if  a  party  to  such  a  contract  chose  to  pay  his  obli- 
gation, as  he  had  agreed  to  do,  that  he  could  recover  the  money 
back  again.  Of  course  he  cannot.  That  being  so  it  logically 
follows  that  the  vendor  of  goods  in  this  case  has  the  right  to 
appropriate  the  money  paid  in  discharge  of  the  Maine  items  of 
this  account. 

The  vendee  might  have  appropriated  the  money  when  he 
paid  it,  but  when  he  failed  to  do  that  he  authorized  the  creditor 
to  do  what  he  himself  might  have  done,  that  is,  make  the  appro- 
priation. When  that  appropriation  was  made  it  operated  as  a 
payment  pro  tanto  of  the  debt  to  which  it  was  applied.  And 
the  vendee  could  not  recover  it  back  if  he  had  himself  appro- 
priated the  payment.  How  can  he  do  so  when  by  waiving  his 
right  he  authorises  the  vendor  to  appropriate  it?  The  Imperial 
Statutes,  24  Geo.  II.,  c.  40,  s.  12  enacts  that  no  person  *^  shall 
^*  be  entitled  unto  or  maintain  any  cause,  action  or  suit  for,  or 
"  recover  either  in  law  or  equity,  any  sum  or  sums  of  money, 
*^  debt  or  demands  whatsoever,  for  or  on  account  of  any  spiri- 
^^  tuous  liquors  unless  such  debt  shall  have  been  really  and  bona 
^^fde  contracted  at  one  time  to  the  amount  of  twenty  shillings 
"or  upwards."  In  Oruickshanks  v.  Hose  (3)  the  plaintiff  had 
supplied  the  defendant  with  board  and  lodging  and  also  with 
spirituous  liquors  in  quantities  not  amounting  to  twenty  shil- 
lings at  a  time.  He  claimed  to  apply  certain  payments  to  the 
charges  for  the  liquor,  and  the  Court  held  that  he  had  the  right 
to  do  so. 

Lord  Tenterden  said  that  there  was  nothing  in  the  statute 
enabling  a  party  paying  for  the  liquor  at  the  time  to  recover 
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.  back  the  payments,  but  the  statute  only  prevented  the  seller 
from  maintaining  any  action  for  the  price. 

In  Philpott  v.  JoTtes  (1)  the  same  question  arose  on  the  same 
statute.  Lord  Denman  says:  ''If  this  action  were  brought  for 
''  the  £  11  2s.  claimed  for  the  spirits,  the  statute  would  be  an 
''  answer :  but  the  action  is  not  brought  for  that ;  the  plaintiff 
''  seeks  to  recover  what  is  due  after  that  has  been  paid.  The 
"  question  is,  whether  the  jury  were  warranted  in  saying  that 
''the  former  payment  was  on  account  of  the  spirits.  The 
^'  defendant  made  no  appropriation  of  that  payment ;  the  plain- 
"  tiff,  therefore,  might  elect  at  any  time  to  appropriate  it  to  this 
"part  of  his  demand."  Williams  J.  says:  "The  payment, 
"  having  been  made  on  account  of  the  spirits,  is  valid ;  he  could 
"  not  have  brought  an  action  to  recover  the  money  back."  In 
Bigg9  v.  Dwight  (2)  it  was  held  that  the  holder  of  two  overdue 
bills,  one  of  which  was  void- for  want  of  a  stamp,  might  appro- 
priate a  general  payment  on  account  of  that  bill.  So  may  a 
payment  on  account,  made  without  a  specific  appropriation,  be 
used  by  the  creditor  in  liquidation  of  a  debt  barred  by  the 
Statute  of  Limitations :  Mills  v.  Fotokes  (8);  Williams  v.  Ghr^ffUh 
(4);  Fuller  v.  Pamall  (5).  In  all  this  class  of  cases,  in  which 
are  involved  contracts  which  are  not  expressly  prohibited  by 
statute,  but  which  are,  however,  entered  into  for  considerations 
which  the  law  recognises  as  illegal,  Courts,  on  the  ground  of 
public  policy,  refuse  their  assistance  to  either  party  in  enforcing 
them,  but  if  in  performance  of  such  a  contract  a  party  chooses 
to  pay  money  which  he  agreed  to  pay,  he  cannot  recover  it 
back,  it  must  go  in  liquidation  of  the  debt  upon  which  it  was 
paid.  And  in  my  opinion  it  is  immaterial  as  far  as  the  result  is 
concerned  whether  the  party  who  pays  makes  the  appropria- 
tions, or,  having  failed  to  do  so,  the  creditor  makes  it.  In  the 
one  case  the  rule  solvendum  modo  solventis  applies,  and  in  the 
other  the  rule  recipitur  modo  recipientis  applies,  but  the  result  is 
the  same. 


(1)  2  A.  &  E.  41.  (3)  3  Jur.  406. 

(2)  1  M.  &  Ry.  308.  (4)  5  M.  &  W.  300. 

(6)  4  Ch.  Chamb.  (Ont.)  70 ;  8  C.  L.  J.  N.  S.  86. 
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On  the  trial  of  this  case  an  attorney,  practising  in  Maine,, 
gave  the  following  testimony.  He  was  asked  as  to  the  law  of 
Maine  in  reference  to  the  sale  of  liquor  and  he  said :  *^  It  is 
^*  prohibited  except  under  certain  circumstances,  and  all  con- 
*^  tracts  for  the  sale  of  liquor  for  re-sale  in  the  State  are  illegal, 
^^  aud  the  sale  of  it  is  a  crime.  The  price  and  value  of  these 
^*  goods  cannot  be  recovered  in  an  action  at  law  in  the  State  of 
*^  Maine.''  The  application  of  this  evidence  is  not  very  appar- 
ent. If  this  action  were  being  brought  in  Maine,  possibly 
other  questions  might  arise.  The  contract  under  which  all 
these  liquors  were  sold  was  made  in  Boston,  in  the  State  of 
Massachusetts.  So  far  as  there  is  any  evidence  Maine  was 
neither  the  place  of  sale  or  delivery,  and  until  there  is  some- 
thing to  show  that  liquor  sold  in  Massachusetts  for  delivery  in 
New  Brunswick,  with  a  view  to  the  vendee  afterwards  disposing 
of  it  in  Maine,  where  the  sale  is  prohibited,  is  illegal,  I  can  see 
nothing  to  prevent  this  plaintiff  recovering  this  debt. 

In  addition  to  all  that  I  have  said  there  was  evidence  which 
the  Judge  had  the  right  to  believe,  if  he  chose,  that  the  pay- 
ment of  $102.53,  paid  by  the  appellants  on  the  7th  of  June, 
1897,  was  paid  expressly  as  the  balance  due  on  all  transactions, 
excluding  these  items  now  in  question,  and  that  afterwards 
there  was  an  express  promise  to  pay  them. 

The  appellants  contended  that  they  were  entitled  to  a  credit 
of  $100,  said  to  have  been  paid  by  a  cheque,  dated  September 
15th,  1896.  A  copy  of  this  cheque  is  sent  up  with  the  return. 
I  cannot  find  that  there  is  any  evidence  of  it  or  that  it  was 
even  given  or  paid,  in  fact  it  is  nowhere  alluded  to  in  the 
evidence  so  far  as  I  have  been  able  to  discover.  It  is  not  in 
the  credits  given  by  Hunt  &  Co.,  and  their  witness  swore  that 
the  account  which  he  produced  contained  all  proper  credits. 

This  appeal  must  be  dismissed  with  costs. 


1899. 


Maybeb&t 
etal. 


HUHT 

Barker  J. 


The  rest  of  the  Court  (Hanington,  Landby,  VanWabt, 
and  MgLeod  JJ.)  agreed. 

Appeal  dismissed  with  costs. 
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i«w.  Ex  Pabtb  black. 


June  16. 


Attcuihment  of  debts  —  Income  Jrom  trust  fund  —  Assigwmenl  of  fund 
cmd  income  —  Garnishee  Act,  4S  Vict,  c,  17. 

An  attaching  order  tinder  the  Act,  45  Vict.,  c.  17,  will  not  lie  against  the 
income  of  a  trust  fund,  unless  there  are  trust  moneys  actually  in  the  hands  of 
the  trustees  at  the  time  the  order  is  served  ;  nor  will  an  attaching  order 
operate  upon  debts  of  which  the  judgment  debtor  has  divested  himself  by 
assignment,  even  though  the  assignment  may  be  void  as  against  creditors 
under  the  statute  of  13  Eliz.,  c.  5. 

June  8, 1899.  B.  W.  McLellan  now  shewed  cause  against  an 
order  nisi  granted  by  Mr.  Justice  Hanington,  calling  upon  the 
Judge  of  the  York  County  Court,  Edward  Moore  and  Thomas 
E.  Moore,  to  shew  cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  this  Court  a  certain  order  made  by  the 
said  Judge  whereby  he  set  aside  an  attaching  order  granted  by 
him  under  the  provisions  of  the  Act,  45  Vict.,  c.  17,  on  the  8th 
day  of  March,  1899. 

F.  St.  John  Bliss  in  support  of  the  order. 

The  facts  and  the  points  argued  by  the  counsel  sufficiently 
appear  in  the  judgment  of  the  Court. 

Our.  adv.  wdL 


The  judgment  of  the  Court  (Tuck  C.J.,  Hanington, 
Landry,  Barker,  and  McLeod  J  J.)  was  now  delivered  by 

Barker  J.  Black,  the  applicant,  has  a  judgment  against 
one  Thomas  E.  Moore  for  $258.29.  Moore,  the  judgment 
debtor  is  entitled,  or  at  least  before  the  assignment  which  I 
shall  presently  mention,  was  entitled  to  receive  from  the  trustees 
of  the  will  of  one  Cherry  Moore  the  annual  sum  of  about 
$2,000,  as  part  of  the  proceeds  of  real  property,  situate  in 
Ireland.  On  the  8th  of  March,  1899,  Black  obtained  an  attach- 
ing order  against  the  trustees  of  Cherry  Moore,  under  which  it 
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is  claimed  that  a  certain  debt  owing  from  them  to  the  judgment  ^^^ 
debtor  must  be  made  available  for  the  payment  of  the  judgment  ^^ix'^u 
of  Black  under  the  provisions  of  the  Garnishee  Act  (Acts  of 
1882,  c.  17.)  The  County  Court  Judge  afterwards,  on  applica- 
tion of  the  trustees  as  garnishees,  set  aside  the  attaching  order. 
Black  then  applied  for  an  order  nisi  for  a  certiorari  to  remove 
this  last  order  of  the  County  Court  Judge  into  this  Court  with 
a  view  of  setting  it  aside.  The  effects  of  this  application, 
therefore,  if  it  is  sustained,  will  be  to  leave  the  original  attach- 
ing order  against  these  trustees  in  force.  On  the  22nd  of 
April,  1895,  long  before  Black's  judgment  was  obtained,  Thomas 
E.  Moore,  the  judgment  debtor,  assigned  all  his  interest  in  the 
moneys  coming  to  him  from  the  Cherry  Moore  estate,  a  part  of 
which  is  garnisheed  by  these  proceedings,  to  one  Thomas  Moore 
for  an  expressed  consideration  of  $4,000.00,  and  to  secure  the 
assignee  and  certain  of  the  creditors  in  payment  of  their  debts, 
and  also  a  portion  of  the  money  for  the  support  of  him 
(Thomas  E.  Moore,  the  debtor)  and  his  family. 

This  motion  is  resisted  on  two  grounds:  First,  that  in  fact  there 
was  no  debt  due  from  the  trustees  under  the  will  of  Cherry 
Moore  at  the  time  the  attaching  order  was  made ;  and  second, 
that  in  consequence  of  the  assignment  there  was  nothing  due  or 
payable  to  the  debtor. 

It  is  not  very  clear  by  the  affidavits  whether  there  were  any 
trust  moneys  actually  in  the  trustees'  hands  when  the  attaching 
order  was  served,  which,  under  the  will,  and  in  discharge  of 
their  trust,  they  were  bound  to  pay  over  to  Thomas  E.  Moore. 
If  there  were  none  there  was  nothing,  I  think,  upon  which  the 
attaching  order  could  operate  so  far  as  the  trustees  are  con- 
cerned. This  feature  of  the  case  is  discussed,  and  I  think 
settled,  by  Webb  v.  Stenton  (1),  see  also  Jones  v.  Thompson  (2). 

In  this  latter  case  Crompton  J.  said  that  he  had  always  refused 
to  make  orders  attaching  rent  before  it  became  due,  and  instal- 
ments of  an  annuity  not  yet  due,  because  they  were  not  yet 
debts.  If  the  sole  question  in  this  case  were  whether  the 
trustees  had  any  such  moneys  in  their  hands  or  not,  it  might,  I 
think,  be  tried  out  in  the  subsequent  proceedings  under  the 
Act;  but  there  is  another  question  to  be  determined,  that  is  the 

(1)  11  Q.  B.  D.  518.  (2)  E.  B.  &  E.  63. 
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^^^  eflFect  of  the  assignment.  I  do  not  myself  see  how  by  virtue  of 
Exparu  ^^  ^^^  ^i  judgment  debtor  can  attach  a  debt  which  the  debtor 
could  not  himself  collect.  The  garnishee  proceeding  is  simply 
a  proceeding  by  which  a  judgment  debtor  intercepts  the  pay- 
ment of  a  debt  to  his  debtor  so  as  to  discharge  the  party 
paying  and  to  appropriate  the  amount  paid  in  discharge  of  his 
judgment.  It  is  said  that  the  assignment  is  void  in  its  face 
under  the  statute  of  Elizabeth  as  against  creditors,  and  there- 
fore in  a  proceeding  of  this  kind  it  is  no  bar.  The  test  is,  I 
think,  this :  Could  Thomas  E.  Moore,  himself,  compel  these 
trustees  to  pay  him  these  moneys?  It  is  clear  that  as  against 
Thomas  E.  Moore  this  assignment  is  perfectly  good,  and  while 
it  remains  I  am  unable  to  see  how  the  moneys  which  the 
assignee,  Thomas  Moore,  who  is  no  party  to  these  proceedings, 
is  entitled  to  receive,  and  which  he  may  require  to  discharge 
liabilities  he  may  have  assumed  in  the  strength  of  his  security, 
can  be  diverted  into  other  hands  altogether.  Whether  the 
assignment  is  good  or  not  as  against  creditors  is  a  question 
upon  which  it  is  unnecessary  to  express  any  opinion.  It  is  good 
as  against  the  judgment  debtor,  and  while  it  stands  I  think  a 
proceeding  such  as  this  cannot  be  sustained.  It  is  settled  by 
many  cases  that  under  these  garnishee  orders  the  creditor  can 
only  obtain  what  the  judgment  debtor  can  honestly  give  him: 
Ex  parte  Whitehotise  (1);  Birsch  v.  Coates  (2);  Badeley  v.  Con- 
solidated  Bank  (8). 

I  think  this  application  must  be  refused.  If  the  assignment 
is  void  as  against  creditors  it  is  a  simple  matter  for  the  applicant 
to  take  proceedings  to  have  it  set  aside,  and  possibly  have  a 
receiver  appointed,  as  was  done  in  Webb  v.  Stenton  already  cited. 
In  such  a  proceeding  the  rights  of  all  parties  can  be  protected: 
See  also  Stuart  v.  Ghrough  (4);  Donohoe  v.  Evil  Brothers  (by^  Vyse 
V.  Brovm  (6);  Bank  of  Montreal  v.  Robertson  (7). 


VanWaet  J.  took  no  part. 


Order  discharged. 


(1)  32  Ch.  D.  512.  (4)  16  Ont.  App.  299. 

(2)  18  0.  B.  757.  (5)  24  S.  C.  B.  683. 

(3)  38  Ch.  D.  238.  (6)  13  Q.  B.  D.  199. 

(7)  31  N.  B.  R.  653. 
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HUBBARD,  (Defendant)  Appellant,  and  YOUNG,  bt  al.,  '«»- 

(Plaintiffs)  Bbspondbnts.*  Jtmeii. 

Beplevin — Christian  name  of  defendant  —  Initials — Replevin  bond  — 
Number  of  sureties  —  Setting  aside  of  writ  —  Irregfdarity. 

A  writ  of  replevin,  in  which  the  defendant  is  described  by  the  initial  letter 

only  of  his  christian  name,  is  bad  and  will  be  set  aside  upon  application 

being  made  to  a  Judge  in  chambers. 
The  writ  will  be  likewise  set  aside  where  the  replevin  bond  has  been  executed 

by  one  surety  only. 
Semble,  that  a  replevin  bond  that  does  not  follow  the  form  prescribed  by  the 

statute  is  bad. 
Per  Tuck  C.  J.,  Haninoton,  Landbt  and  MgLbod  JJ.,  VanWabt  J.  dissenting. 

April  21, 1898.  M.  (?.  Teed  supports  an  appeal  from  a  judg- 
ment of  the  Judge  of  the  Gloucester  County  Court  whereby  he 
refused  an  application  to  set  aside  the  writ  of  replevin  and  the 
proceedings  had  thereunder  in  the  above  cause. 

Pugsley  Q.C.  contra. 

Teed  in  reply. 

The  facts,  the  grounds  of  the  appeal,  and  the  authorities 
cited  by  the  counsel  sufficiently  appear  in  the  judgment  of  the 
Court. 

Our.  adv.  wit. 


The  following  judgment  was  now  delivered : 

Tuck  C.J.  This  is  an  appeal  from  the  County  of  Gloucester. 
The  action  is  replevin.  The  writ  was  issued  and  the  bond  was 
executed  on  the  same  day — the  16th  day  of  September,  1897. 
A  claim  of  property  was  put  in  by  the  defendant  on  the  18th  of 
September  and  on  the  20th  it  was  withdrawn. 


*The  above  case  was  decided  in  Trinity  Term,  1898,  but  for  various 
it  could  not  be  published  in  its  proper  order. 
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1808. 


HUBBABD 


On  the  24th  of  September,  1897,  the  Judge  of  the  Gloucester 

County  Court  granted  a  summons  calling  upon  the  plaintiff  to 

YoFNo      shew  cause  why  this  writ  of  replevin  and  all  proceedings  had 

IL^       thereunder  should  not  be  set  aside  with  costs  upon  the  following 

^^^"^'    grounds,  to-wit : 

1.  That  the  defendant's  name  should  be  in  full  in  the  writ 
and  not  merely  his  initials. 

2.  That  the  fish  were  in  the  custody  of  the  law  and  not 
repleviable. 

8.  That  the  writ  should  be  signed  John  J.  Harrington,  Clerk 
of  the  Gloucester  County  Court,  and  not  merely  ^^  Harrington, 

Clerk." 

4.  That  the  writ  should  command  the  defendant  to  enter  an 
appearance  in  the  Gloucester  County  Court,  and  not  in  the 
County  Court  for  the  County  of  Gloucester,  which  is  no  Court. 

5.  That  the  fish  were  not  in  the  possession  of  the  defendant. 

6.  That  no  bond  was  given  to  the  sheriff  with  two  sureties 
before  the  execution  of  the  writ,  and 

7.  That  the  bond  given  does  not  specify  the  fish  replevied, 
and  is  not  in  the  form  prescribed  by  the  statute. 

On  the  25th  of  October,  1897,  the  Judge  of  the  County  Court 
gave  judgment  and  dismissed  the  application.  It  is  from  this 
judgment  that  the  defendant  now  appeals. 

I  think  there  is  nothing  in  several  of  these  grounds,  and 
some  of  them  were  abandoned  in  the  argument  before  Judge 
Wilkinson. 

I  think  that  the  first  objection  is  fatal  to  this  writ.  It  is 
issued  against  "  C.  Hubbard."  The  Christian  name  of  the  de- 
fendant should  have  been  written  in  full.  In  his  affidavit  used 
on  his  application  he  describes  himself  as  ^^  Colson  Hubbard," 
and  there  is  no  affidavit  or  even  pretence  that  he  was  ever 
known  as  ^^  C.  Hubbard,'^  as  if  the  absurdity  that  the  consonant 
"  C  "  might  be  his  Christian  name.  I  am  not  aware  that  there 
is  any  case  where  the  defendant  may  be  sued  by  the  initial  or 
initials  of  his  Christian  name,  except  where  he  signs  in  that 
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way  to  a  bill  of  exchange  or  promissory  note.  For  that  case  ^^^ 
there  is  a  special  provision.  Several  cases  have  been  cited  in  h*^**-^^) 
support  of  the  contention  that  a  writ  in  replevin  against  ^^  C.  touso 
Hubbard  "  is  a  good  writ,  or  at  all  events  it  will  not  be  set  aside  ^^' 
on  a  summary  application.  I  think  those  cases  have  no  appli-  ^°^^"^' 
cation  under  the  present  state  of  facts.  In  Macmonagle  v. 
Chant  (1)  the  head-note  is :  "  Where  plaintiflf  is  described  in  a 
^^  writ  by  the  initial  letter  of  his  Christian  name  the  defendant's 
"  proper  remedy  is  to  apply  to  a  Judge  to  compel  him  to  amend, 
"and  the  writ  will  not  be  set  aside  for  irregularity  on  this 
"  ground.  Semble,  that  a  consonant  may  be  the  Christian  name 
'^  of  a  party."  The  head-note  is  misleading.  The  report  of  the 
judgment  is  as  follows :  "  No  one  appearing  for  the  respondent — 
"  The  Court  ( Weldon,  Fisher,  and  Wetmore  JJ.)  allowed  the 
"  appeal,  observing  that  if  the  letter  was  not  the  plaintiff's  pro- 
"  per  Christian  name,  as  to  which  the  affidavits  were  silent,  the 
"defendant  should  have  made  application  to  the  Judge  to 
"  compel  him  to  amend."  It  may  be  that  the  Court  meant  that 
a  consonant  may  be  the  Christian  name  of  a  party,  but  they 
have  not  said  so,  and  it  is  not  very  clear  what  they  did  mean. 
But  there  it  was  the  plaintiff  who  was  described  by  the  initial 
letter  of  his  Christian  name.  Here  it  is  the  defendant,  an 
important  difference,  I  think.  So  much  so  that  the  short 
reason  given  for  the  judgment  in  Macmonaffle  v.  Ghrant  does  not 
apply  here.  Suppose,  instead  of  being  a  writ  of  replevin  this 
had  been  a  capias  issued  against  "  C.  Hubbard,"  and  being  in 
custody  on  an  affidavit  for  goods  sold  and  delivered,  he  having 
given  a  bond  to  the  sheriff,  he  had  applied  for  his  discharge,  or 
that  his  bail  bond  be  delivered  up  to  be  cancelled,  is  there  any 
doubt  that  the  application  would  have  succeeded?  I  cannot 
see  any  difference  in  principle  between  the  two  cases. 

Thompson  v.  Oviatt  (2)  has  no  application  here.  The  head- 
note  of  that  case  is :  "  On  an  application  to  discharge  a  defendant 
"arrested  by  the  name  of  John  Henry  Oviatt,  his  affidavit 
"  stated  that  his  name  is  ^  John  Hilder  Oviatt.'  Held  insuffi- 
"  cient.  An  affidavit  in  such  a  case  should  be  as  certain  as  a 
"  plea  in  abatement  for  misnomer." 

(1)  3  Fug.  231.  (2)  2  AU.  118. 
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^^-  The  utmost  that  the  head-note  says  that  Davidson  v.  JK?n^(l) 

HuBBASD  decides  is,  that  a  defendant  may  be  sued  under  a  name  that  he 
YouvG  is  commonly  known  by,  though  it  is  not  his  proper  name.  But 
^^       that  bears  no  resemblance  to  this  case. 

The  only  report  that  we  have  of  the  judgment  in  Damdsan  y. 
Emff  is  as  follows :  ^^  Ritchie  C.J.  If  the  defendants  have  a 
^^  defence,  let  them  defend  and  it  will  avail  them.  I  cannot 
^^  understand  what  these  men  have  to  complain  of.  Counsel. 
"  We  ought  not  to  have  been  served  or  named  in  the  suit,  not 
"being  in  possession.  Ritchie  C.J.  We  can't  try  that  out 
**  now.     Let  them  shew  that  by  plea." 

Fisher  v.  Magnay  et  cd.  (2)  is  not  in  point.  There  to  an 
action  for  trespass  for  false  arrest  brought  against  the  sheriff  by 
the  plaintiff  in  the  name  of  F.  W.  F.,  the  defendant  pleaded  a 
justification  under  a  ea.  sa.y  issued  on  a  judgment  obtained 
against  the  plaintiff.  At  the  trial  the  writ  produced  aathorized 
the  arrest  of  F.  F.,  and  it  appeared  that  in  the  original  action 
the  plaintiff  was  so  described,  and  that  he  had  taken  no  means 
to  procure  the  correction  of  his  name,  but  that  he  had  sworn  an 
afBdavit  therein  in  which  he  described  himself  as  F.  W.  F.  sued 
as  F.  F.  Held  that  the  plea  of  justification  was  supported  by 
the  production  of  the  writ  and  of  evidence  of  the  identity  of 
F.  W.  F.  and  F.  F.,  and  that  the  issue  of  the  identity  of  the 
plaintiff  and  defendant  in  the  foFmer  action  was  sufficiently 
raised  by  the  plea,  without  an  averment,  that  the  plaintiff  was 
known  by  one  name  as  well  as  the  other,  and  that  the  plaintiff, 
having  omitted  to  take  advantage  of  the  misnomer  in  the  first 
action,  had  precluded  himself  from  raising  any  objection  on  the 
ground  of  the  mis-statement  of  his  name  in  the  writ. 

It  will  readily  be  seen  how  unlike  that  is  to  the  present  case. 
In  fact  it  has  no  bearing  here  at  all.  I  have  not  been  able  to 
find  any  case  in  support  of  the  proposition  that  a  writ  like  the 
present  one  has  been  held  to  be  a  good  writ. 

In  my  opinion  the  objection  by  this  defendant  that  the  bond 
has  not  been  executed  by  two  sureties  is  a  valid  one.  I  know 
of  the  judgment  of  this  Court  in  Taylor  v  Burpee.  (8.)     But 

(1)  2  Pug.  5.  (2)  1  D.  &  L.  40. 

(3)  5  AU.  191. 
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V. 

eial. 


that  is  not  this  case.    There  it  was  held  that  a  replevin  bond 

with  one  surety  is  sufficient,  and  may  be  assigned  under  the    ^^"»^^ 

Rev.  Stat.,  o.  126.    Though  the  sheriff  might  object  to  take      touxo 

such  a  bond,  or  the  defendant  in  the  replevin  suit  to  take 

an  assignment  of  it,  the  plaintiff  in  that  suit  cannot  object. 

Had  it  been  the  defendant  in  Taylor  v.  Burpee  who  objected  to 

the  sufficiency  of  the  bond  because  it  had  only  one  surety,  I  am 

satisfied  that  the  objection  would  have  been  sustained.    And 

this  seems  clear  to  my  mind  from  the  language  of  Carter  C.J. 

who  delivered  the  judgment  of  the  Court.    He  says:   ^^The 

*^  sufficiency  of  the  sureties  who  join  in  the  replevin  bond  is  a 

**  matter  which  does  not  in  anyway  affect  the  plaintiff  in  the  re- 

*^  plevin  suit,  but  is  a  matter  entirely  between  the  sheriff  and  the 

**  defendant  in  that  suit.    There  can  be  no  doubt  that  the  sheriff 

^«  might  refuse  to  deliver  up  the  goods  unless  a  bond  with  two 

*^  sureties  were  given ;  or,  that  the  defendant  in  the  replevin  suit 

^  might  decline  to  take  an  assignment  of  a  replevin  bond  with 

^^  only  one  surety  and  seek  his  remedy  against  the  sheriff.    But 

**if  the  sheriff  and  the  defendant  are  both  satisfied  with  the 

*^  security  of  one  surety,  one  does  not  see  how  it  can  be  open  to 

^^  the  plaintiff  in  the  replevin  suit  to  object  to  it." 

Again  in  Wheeler  v.  Stewart  (1),  Allen  C.J.  in  delivering 
judgment  refers  to  Taylor  v.  Burpee  and  adds  this  language : 
^*  If  the  defendant  in  replevin  is  satisfied  with  the  security,  it  is 
^*  certainly  not  open  to  the  plaintiffs  in  that  suit,  after  giving 
^^  the  replevin  bond  in  order  to  get  possession  of  the  property, 
*^  to  say  that  the  bond  is  not  sufficient,  and  thus  to  take  advan- 
*^tage  of  their  own  wrong."  But  it  makes  all  the  difference, 
when  the  defendant  comes  forward  and  complains  that  the 
plaintiff  has  not  given  the  bond  required  by  law.  Why  may 
he  not  say  effectually,  I  ought  not  to  put  in  a  claim  of  property 
nor  appear  and  plead  to  this  action  because  the  plaintiff  has  not 
given  sufficient  security  ?  The  Act  of  Assembly  says  two  sure- 
ties. He  has  only  given  one.  It  seems  to  me  that  there  is  no 
answer  to  that  argument  and  that  it  cannot  be  successfully 
assailed. 

The  Act  of  Assembly  (60  Vict.,  c.  24,  s.  854)  enacts  that 
^^  The  sheriff  having  any  writ  of  replevin  shall,  before  the  exe- 

(1)  3  Pag.  398  at  p.  404. 
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646  NEW  BEUNSWICK  REPORTS.  [VOL. 

'^w-  "  cutioD  thereof,  take  a  bond  (Form  2  in  Schedule  F)  with  two 
HuBBABD  c«  sureties  in  double  the  value  of  the  goods  replevied,  which 
Tonvo  *^  bond  he  shall,  upon  request  of  the  defendant,  assign  to  him 
"by  endorsement.  (Form  No.  8  in  Schedule  F.)  On  such 
"  bond  being  forfeited  and  so  assigned,  the  assignee  may  bring 
"  an  action  thereon  in  his  own  name." 

It  is  clear  that  the  bond  provided  for  in  this  statute  is  for  the 
protection  of  the  defendant  in  replevin,  and  lie  may  well  say  at 
the  outset  of  the  suit :  This  bond  is  insufficient,  and  this  writ 
and  all  proceedings  thereunder  should  be  set  aside. 

Putting  a  claim  of  property  is  not  a  waiver  of  the  irregularity : 
Miller^a  Tanning  Eoctract  Co.  v.  Horton  (1). 

There  are  other  objections  but  I  do  not  deem  it  necessary  to 
give  a  positive  opinion  in  respect  of  them,  as  I  think  for  the 
reasons  already  given  that  this  appeal  must  be  allowed. 

There  is  one  other  ground  of  appeal  that  it  may  be  well  to 
mention,  namely  that  the  bond  to  the  sheriff  is  not  in  the  form 
prescribed  by  the  statute. 

In  Pollok  et  al.  Assiffnees  v.  Gardner  (2)  it  was  held  that  a 
replevin  bond  not  in  the  form  given  by  the  rule  of  Courts 
Michaelmas  Term,  4th  Vict.,  is  bad. 

In  my  opinion  this  appeal  must  be  allowed  with  costs. 

Hanington,  Landby  and  MgLeod  JJ.  agreed  with  the 
learned  Chief  Justice. 

Van  Wart  J.  dissented. 

Barker  J.  took  no  part. 

Appeal  allowed  with  costs. 


(1)  27  N.  B.  B.  64.  (2)  2  Kerr  S65. 
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GENERAL  RULE. 


It  is  Obdebed,  That  Attorneys  and  Barristers  of  other 
British  Provinces  or  Colonies,  who  produce  the  proper  certifi- 
cates from  the  Province  or  Colony  from  which  they  come,  may 
be  admitted  to  the  Bar  of  this  Province  on  passing  such  exami- 
nation as  the  Council  of  the  Barristers'  Society  may  require ; 
provided  the  Province  or  Colony  from  which  the  applicant 
comes  will  in  like  manner  admit  Attorneys  and  Barristers  from 
this  Province. 

Dated  this  eighteenth  day  of  April,  A.D.  1896. 

W.  H.  TUCK. 
D.  L.  HANINGTON. 
P.  A.  LANDRY. 
J.  A.  VanWART. 
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kCGOJjn—B^erenceto  take— Amounts 
received  after  hearing. 

See  Thusteb 44 

AFFIDAVIT. 

See  Dominion  Controverted  Elec- 
tions Act 163 

AOEHT — Fire  Insurance — Aut?u>rity  of 
to  waive  forfeiture  caused  by  breach  qf 

condition 113 

See  Insurance.    1. 

AOBEBHBHT— Special 291 

See  Promissort  Note.     1. 

2 Physician — CoveiMint  not  to  prac- 
tise— Bestraint  qf  trade — Consideration 
—  Covenant  to  repair — Waiver — Condi- 
tion precedent  —  Non-registration  —  New 
BrunsuHck  Medical  Act^  44  Vict.,  c.  19  — 
IvjunctionJ^  The  plaintiff,  a  physician  in 
large  practice  at  S.,  being  about  to  leave 
the  Province  temporarily,  leased  to  the 
defendant,  who  was  also  a  physician,  a 
part  of  his  house  for  two  years  from  July 
then  next  at  an  annual  rental.  By  a  cov- 
enant in  the  lease  the  defendant  agreed  at 
the  expiration  of  the  lease  either  to  pur- 
chase the  whole  property  for  a  price  named, 
or  to  forthwith  leave  and  depart  from  S. 
and  not  to  reside  there,  or  practise  thereat, 
or  within  ten  miles  thereof,  for  at  least 
three  years.  The  plaintiff  covenanted  to 
repair  the  roof  of  the  house  on  or  before 
the  said  first  of  July,  and  not  to  practise 
in  S.  during  said  two  years.  Nothing  was 
done  towaiSs  the  repairs  up  to  July  1,  as 
had  been  agreed ;  in  fact  the  roof  was  not 
put  in  a  satisfactory  condition  until  the 
fall  of  1895,  when  an  entirely  new  roof 
was  put  on.  This  breach  was  not  wilful 
on  the  part  of  the  plaintiff,  and  the  de- 
fendant made  no  complaints  as  to  the  non- 
repair during  the  two  years  he  occupied 
the  premises.  At  the  time  of  the  making 
of  the  agreement.  May  3, 1894,  the  plaintiff 
was  not  registered  under  the  New  Bruns- 
wick Medi^  Act,  44  Vict.,  c.  19,  but  he 
had  been  registered  the  previous  year  and 
was  entitled  to  be  again  registered  at  any 
time  upon  the  payment  of  a  small  fee.  It 
was  admitted  tnat  except  as  to  the  repairs 


AGREEMENT— Oontinued. 
the  plaintiff  had  performed  all  the  coven- 
ants entered  into  by  him.  At  the  end  of 
the  two  years  the  defendant  refused  either 
to  purchase  or  to  leave  S.  and  refrain  from 
practising  there.  The  Judge  in  Equity 
restrained  the  defendant  from  residing  or 
practising  in  S.  according  to  the  terms  of 
his  covenant. 

Held  (affirming  the  judgment  of  the  Court 
below) : 

1.  That  the  restraint  sought  to  be  en- 
forced was  not  unreasonable  either  as  to 
practice  or  residence. 

2.  That  the  non-regpstration  of  the  plain- 
tiff did  not  make  the  agreement  bad  for 
want  of  consideration. 

3.  That  whatever  rights  had  accrued  to 
the  defendant  by  the  breach  of  the  covenant 
to  repair  had  been  waived  by  his  entering 
into  possession  of  the  premises  and  remain- 
ing there  during  the  term  without  com- 
plaint. 

4.  That  the  covenant  to  repair  was  an 
independent  covenant,  and  its  performance 
was  not  a  condition  precedent  to  the  main- 
tenance of  this  suit. 

McNiCHOL  V.  Rtan 391 


.595 


3 Executory.  . . 

See  Costs.    7. 


APPEAL. 

See  Liquor  License  Act,  1887  ...  121 

APPROPRIATION  OF  PATHEMTS — Debtor 
and  creditor — Right  to  appropriate  —  Ille- 
gal contract,]  When  a  debtor  pays  money 
on  account  to  his  creditor  and  makes  no 
appropriation,  the  creditor  has  the  right  of 
appropriation  and  may  exercise  the  right 
up  to  the  last  moment  by  action  or  other- 
wise ;  he  may  even  appropriate  in  satisfac- 
tion of  a  debt  for  which  no  action  would 
lie  by  reason  of  the  illegality  of  the  trans- 
action out  of  which  the  debt  originated. 
Matberrt  v.  Hunt 628 

ARBITRATOR— -Bemunaration  qf, 498 

See  Promissory  Note.    2. 
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ARBBST  — Discharge  from — Con.  Stat,  c. 
38  —  Signing  as  to  truth  of  answers  —  Cer- 
tiorari,'] To  give  the  magistrate  jurisdic- 
tion to  grant  an  order  for  dischax^e  from 
arrest,  under  Con.  Stat.,  c.  38,  it  must 
appear  that  the  defendant  is  in  custody. 
It  is  also  imperative  that  he  should  sign  as 
to  t^e  truth  of  all  his  answers. 

Ex  parte  Hbtwood 8 

A8SB880R— De  facto  officers 142 

See  Rates  and  Taxss. 

ATTACHMBHT — County  Court  appeal — 
Costs.]  The  Court  will  not  as  a  general 
rule  grant  an  attachment  to  enforce  the 
payment  of  the  costs  of  a  County  Court 
appeal.  The  costs  should  be  certified  and 
application  made  to  the  Court  below. 

MoPhebson  v.  Samet 559 

2 Of  debts — Income  from  trust  fund — 

Assignment  qf  fund  and  income  —  Oar- 
nishee  Act,  45  Vict,^  e.  17.]  An  attaching 
order  under  the  Act,  45  Vict.,  c.  17,  wiU 
not  lie  against  the  income  of  a  trust  fund, 
unless  there  are  trust  moneys  actually  in 
the  hands  of  the  trustees  at  the  time  the 
order  is  served  ;  nor  will  an  attaching  order 
operate  upon  debts  of  which  the  judgment 
debtor  has  divested  himself  by  assignment, 
even  though  the  assignment  may  be  void 
as  aeainst  creditors  under  the  statute  of 
13  £liz.,  c.  5. 

Ex  parte  Black 638 


ATTORNET  —  Privilege  —  County  Court- 
City  Court  qf  Saint  John,]  An  Attorney 
of  the  Supreme  Court  has  no  privilege  to 
maintain  nis  personal  action  in  the  County 
Court  when  the  City  Court  of  Saint  John 
has  jurisdiction. 

The  County  Court  Act  has  the  same  ap- 
plication to  the  City  Court  of  Saint  John 
as  constituted  by  Acts  of  Assembly,  52 
Vict.,  c.  27,  as  it  had  to  the  Court  estab- 
lished by  Con.  Stat.,  c.  51 ;  and  the  juris- 
diction of  the  County  Court  is  just  as 
limited  now  as  it  was  before  the  passing  of 
the  first  mentioned  Act. 

SiMONDS  v.  Hallett 216 

AUTREFOIS  ACQUIT  — Plea  of 577 

See  Canada  Temperance  Act.     10. 

RALLOT  —  See  Election 88 


RA8TARDT  —  Trial — Con,  Stat,  c  103,  s, 
7  —  Limitation — Prohibition,  ]  R.  having 
been  arrested  by  warrant  on  an  information 
charging  him  with  being  the  father  of  a 
bastard  child  likely  to  become  a  charge  on 
the  parish,  denied  his  guilt  and  entered  into 
the  recognizance  required  by  Con.  Stat., 
o.  103,  s.  7.  The  cause  was  not  entered 
for  trial  at  the  term  of  the  County  Court 
next  ensuing  the  birth  of  the  c^ild,  but 
was  entered  at  the  next  following  term. 

On  an  application  for  a  writ  of  prohibi- 
tion to  restrain  the  Judge  of  the  County 
Court  from  trying  the  information  : 

Held,  Per  Tuck  C.  J.,  Hanington  and 
McLeod  J  J. :  That  the  defendant  could  be 
properly  tried  at  the  last  mentioned  Court 
and  the  writ  of  prohibition  should  be  re- 
fused ; 

Per  Barker,  Landrt  and  Van  Wart  J  J. : 
That  the  provisions  of  Con.  Stat.,  c  103, 
s.  7,  limited  the  time  within  which  the 
defendant  could  be  legally  tried,  and  the 
writ  of  prohibition  should  issue. 

The  Court  being  evenly  divided  the  mat- 
ter dropped. 

Ex  parte  Currib  (26  N.  B.  576)  dis- 
cussed. 

Ex  parte  Reid 133 

RIA8 123.  326,  397,413,455 

See  Justice  of  the  Peace.     1,  3,  4,  5. 
Summary  Conviction.    1. 


RORDS  —  Ranking  of — How  paid  —  Spe- 
cial case,]  The  defendant  Electric  Com- 
pany by  agreement  took  over  the  property 
of  three  other  companies  subject  to  certain 
outstanding  bonds.  The  bonds  of  the  de- 
fendant company  were  issued  to  retire  the 
bonds  of  the  other  companies,  and  by  this 
means  all  the  outstanding  bonds  were  re- 
tired except  $26,000  and  |6,000  of  two  of 
the  companies  respectively.  The  holders 
of  these  bonds  contended  that  the  bonds 
retired  by  the  defendant  company  had  been 
paid  and  cancelled  by  such  retirement,  and 
that  these  bonds  should  be  paid  in  full  out 
of  the  fund  in  Court ;  but 

Held,  That  the  redemption  of  the  bonds 
by  the  Consolidated  Electric  Company  by 
the  issue  and  substitution  therefor  of  bonds 
of  its  own,  did  not  operate  as  a  payment  of 
the  bonds  so  redeemed,  but  that  the  bonds 
so  redeemed  continued  to  be  subeistine 
securities  and  entitled  to  share  in  the  fund 
in  Court  proportionately  with  the  bonds 
not  so  redeemed,  namely,  the  $26,000  and 
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BONDS — Continued. 
^,000   of   the  Saint  John  City  Railway 
Company  and  of  the  New  Brunswick  Elec- 
tric Company  respectively. 

Pratt  v.  Consolidated  Elbctbio  Co. 

.   23 


BOHD  TO  THE  QUEEN 144 

See  Extent,  Writ  of. 

GAHADA  TEMPEBAMGE  km  — Keeping 
for  sale  —  Selling  —  Order  for  destruction 
qf  liquor  —  Certiorari  J]  An  apparent  va- 
riance between  the  information,  summons 
and  adjudication,  satisfactorily  explained, 
will  not  authorize  setting  aside  conviction. 
While  the  information  attached  to  the  ma- 
gistrate's return  has  a  date  different  from 
the  date  of  sale,  where  it  is  manifestly  a 
clerical  or  other  error,  the  Court  will  not 
interfere. 

An  order  for  the  destruction  of  liquor, 
without  an  information  upon  which  to  oase 
a  search  warrant,  is  bad. 

Rboina  v.  Dibblee 1 

2 Hearing  J  adjournment   qf—  Certio- 

rari.li  When  the  hearine  of  a  case  before 
a  Justice  is  adjourned,  the  Justice  is  not 
bound  to  commence  the  trial  at  the  hour  of 
adjournment,  but  may  postpone  the  hear- 
ing until  a  later  hour  in  the  day ;  nor  is 
the  Justice  bound  to  be  at  the  place  of 
hearing  continuously  from  the  hour  of  ad- 
journment until  the  commencement  of  the 
hearing. 

Ex  parte  Card 11 

3 Conviction — Excess  in  costs  not  ex- 
cess cf  Jurisdiction — Certiorari,]  An  al- 
lowance of  costs,  under  a  conviction  for  a 
violation  of  the  Canada  Temperance  Act, 
beyond  what  is  allowed  by  the  tariff  of  fees 
under  s.  871  of  the  Criminal  Code,  1892,  is 
not  such  an  excess  of  jurisdiction  on  the 
part  of  the  magistrate  as  to  justify  quash- 
ing the  conviction. 

Ex  parte  Rayworth 74 

4 Certiorari — Ir^formation  —  Drfect  of 

—  Jurisdiction.]  The  information  for  a 
violation  of  the  Canada  Temperance  Act 
was  defective  in  that  it  was  not  sworn  to 
by  the  prosecutor  at  the  place  and  time 
stated  therein.  The  defendant,  however, 
appeared  and  pleaded  not  guilty. 

Heldy  That  as  the  magistrate  had  juris- 
diction of  the  offence  and  the  defendant 
had  appeared,  the  conviction  must  stand. 
Ex  parte  Sonier 84 


CANADA  TEMPERANCE  ACT-Con- 

tinned. 

^—Incorporated  company  —  Sale  by 
clerk.]  The  president  of  an  incorporated 
company,  who  hired  the  clerks  and  had 
the  entire  management  of  the  business, 
was  convicted  for  selling  liquor,  contrary 
to  the  provisions  of  the  second  part  of  the 
Canada  Temperance  Act,  where  the  sale 
had  been  made  bv  a  clerk  under  general 
directions  received  by  him  from  the  presi- 
dent. Conviction  affirmed :  Van  Wart  J. 
dissenting. 

Ex  parte  Baird 213 

6 Military  canteen — Canada  Militia 

Act,  1886  — Qtieen*«  regulations  —  B.  S, 
C,  c.  41.]  Held,  That  an  infantry  school 
corps  has  the  right  to  establish  and  main- 
tain a  canteen  to  be  conducted  in  accord- 
ance with  the  Queen's  Regulations;  and 
that,  inasmuch  as  the  active  militia  is  sub- 
ject to  these  orders  and  regulations,  every 
officer  and  man  of  the  militia,  from  the 
time  of  being  called  out  for  active  service, 
and  also  during  the  period  of  annual  drill 
or  training,  has  an  equal  right  with  the 
members  of  the  infantry  school  corps,  to 
purchase  ale  and  other  articles  for  sale  at 
the  canteen. 

Ex  parte  Patchell 258 

7 Stipendiary   magistrate  —  Police  — 

Appointment  —  Jurisdiction  —  Acts  39 
Vict.,  c.  16,  53  Vict,  c.  77.]  By  Act  89 
Vict.,  c.  16,  provision  was  made  for  the 
appointment  by  the  Lieutenant  Governor 
in  Council  of  a  person,  resident  in  the 
Parish  of  Salis|>ury,  in  the  County  of  West- 
morland, to  be  a  district  or  stipendiary 
police  magistrate  for  the  said  county.  By 
Act  53  Vict.,  c.  77,  Act  39  Vict.,  c.  16, 
was  amended  by  inserting  the  word  **  or" 
between  the  words  **  stipendiary "  and 
^*  police,"  and  it  was  enacted  that  any 
person  theretofore  appointed  a  stipendiary 
and  police  magistrate  under  the  words  **  sti- 
pendiary police  magistrate,"  should  be 
held  and  taken  to  bd  a  stipendiaryand 
police  magistrate  for  the  County  of  West- 
morland. The  Royal  Gazette,  containing 
the  appointment  of  a  person  in  pursuance 
of  the  Act  39  Vict.,  c.  16,  designated  him 
as  **  Police  Magistrate  for  Salisbury  "  ; 

Held,  That  ne  was  appointed  for  the 
County  of  Westmorland. 

Ex  parte  Gallagher 329 

8 Form  of  confoiction  —  Criminal  code, 

1892,   s.   872  (6).]     A  conviction  for  an 
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CANADA  TEMPERANCE  ACT-CJon- 

tinued. 
offence  against  the  Canada  Temperance 
Act,  adjudging  a  fine  and  costs  to  be  paid 
forthwith,  and  in  defaalt  thereof  imprison- 
ment, is  proper  under  s.  872  (b)  of  the 
Criminal  Code,  1892,  without  awarding  dis- 
tress, and  in  default  of  distress  then  im- 
prisonment. 

Ex  parte  Casson -331 

9 Criminal  code,  «.  842,  sub-es.  3  and  6 

—  l7{formati<m  b^ore  one  justice,  ]  Where 
a  prosecution  is  brought  before  two  justices 
under  the  Canada  Temperance  Act,  the  in- 
formation must  be  laid  before  two  justices, 
the  Criminal  Code,  s.  842,  not  having  altered 
the  law  under  which  ex  parte  Spraous  (1) 
was  decided. 

Ex  parte  Whitb 333 

10 Conviction — Plea  of  autr^oie  ac- 
quit —  Commencement  of  prosecution  — 
Person  responsible  for  the  sale  —  Constitu- 
tional law  —  Power  of  Parliament  qf  Ca- 
nada to  confer  criminal  or  quasi-criminal 
jurisdiction.'\  Where  a  person  is  convicted 
of  an  offence  under  the  Canada  Tempe- 
rance Act,  committed  at  a  time  falling 
within  the  period  covered  by  a  previous  in- 
formation upon  which  he  was  acquitted,  in 
order  to  sust-ain  a  plea  of  autr^ois  acquit 
he  must  show  that  the  offence  for  which  he 
was  convicted  and  that  for  which  he  was 
acquitted  were  identicaL 

The  laying  of  the  information  is  the  com- 
mencement of  the  prosecution. 

Whether  the  sale  of  the  liquor  was  by 
the  consent  or  contrary  to  the  order  of  the 
defendant  is' a  question  for  the  magistrate. 

Section  103  (d)  c  106  of  Rev.  Stat,  of 
Canada  (the  Canada  Temperance  Act),  in  so 
far  as  it  attempts  to  confer  upon  parish 
court  commissioners  jurisdiction  to  try  of- 
fences against  the  Act  is  ultra  vires  of  the 
Parliament  of  Canada. 

Ex  parte  Flanagan 677 

11 Two  i7{formations  for  same  offence 

—  Withdrawal  of  one  after  hearing  of  evi- 
dence—  Power  of  magistrate  to  allow  — 
Concurrent  proceedings,]  Under  section 
858  of  the  Criminal  Code,  after  the  evidence 
has  been  heard,  the  magistrate  is  not 
bound  either  to  convict  or  discharge  the 
defendant :  he  may  allow  the  prosecutor  to 
withdraw  the  charge,  and  he  may  do  so 
even  when  another  information  for  the  same 
offence  has  been  laid  by  the  same  prosecutor 


CANADA  TEMPERANCE  ACT— Con- 

tinned, 
against  the  same  defendant,  and  the  deter- 
mination thereof  is  still  pending. 

Held,  Per  Tuck  C.J.,  Haninqton  and 
VanWabt  JJ.,  Landbt  J.  dissenting. 

Ex  parte  Wyman 608 

GBRTIORABI— Grounds  for 76 

See  Garnishee  Ordeb. 

GHAHGB 243 

See  Lottery. 

GITT  COURT  OF  SAIHT  JOHN 216 

See  Attorney. 

CHATTEL  MORTGAGE— Conversion — Con- 
veyance from  husband  to  wife —  After  ac- 
quired property  —  Mistake  —  Fraudulent 
conveyance — Bills  cf  Sale  Act  (1893)  — 
13  Eliz,,  c.  6;  68  Vict,  c.  6  —  58  VicL,  c. 
24.]  J.  E.  F.,  who  was  the  husband  of  the 
plaintiff  and  a  livery  stable  keeper,  being 
indebted  to  C,  in  December,  1895,  ^ve 
him  a  chattel  mortgage  of  his  stock,  whicb 
was  in  the  terms  following  :  '*  All  and  sin* 
gular  the  goods,  chattels,  and  property 
mentioned  and  set  out  in  the  schedule 
hereunto  annexed  marked  A,  which  is  to 
be  read  in  connection  with  these  presents 
and  form  a  part  thereof,  and  also  any  and 
all  the  property  that  may  hereafter  dur- 
ing the  continuance  of  these  presents  be 
brought  to  keep  up  the  same  in  lieu  thereof 
and  in  addition  thereto,  either  by  exchange 
or  purchase,  which  so  soon  as  obtained, 
and  in  actual  or  constructive  possession  of 
the  said  party  of  the  first  part,  shall  be 
subject  to  all  the  provisions  of  this  In- 
denture." The  schedule  was  as  follows : 
*^  Eight  horses  and  harnesses  now  in  livery 
stable  owned  by  said  J.  E.  F.  Six  waggons 
in  storehouse.  Four  pungs,  coach  harness, 
buffaloes  and  robes  now  in  said  stable." 
In  March,  1896,  J.  E.  F.,  being  indebted 
to  the  plaintiff,  his  wife,  to  the  extent  of 
six  hundred  dollars  and  upwards,  gave  her 
a  chattel  mortgage  in  which  the  property 
conveyed  was  described  in  almost  the  same 
words  as  were  used  in  the  mortgage  to  C. ; 
but  the  schedule  thereto,  after  enumerating 
specifically  a  number  of  articles,  concluded 
as  follows :  **  Also  all  other  goods,  furnish- 
ings and  articles  and  materials  now  or  here- 
after during  the  continuance  of  these  pre- 
sents used  in  connection  with  the  livery 
stable  now  owned  by  the  said  J.  E.  F.,  and 
all  property  hereafter  acquired  therein." 
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CHATTEL  MORTGAGE —  Continued. 
In  July,  1896,  C.  assigned  to  the  defendant 
his  mortoage,  which  liad  been  reduced  to 
two  hunored  and  seventy -two  dollars  for  a 
consideration  of  two  hundred  and  fifty  dol- 
lars, but  the  assignment  was  silent  as  to 
after  acquired  property.  In  September, 
1896,  J.  E.  F.  gave  a  further  chattel  mort- 
gage to  defen<uint,  which  covered  all  the 
propertjr  he  had  formerly  mortgaged  to 
plaintiff,  and  shortly  after  handed  him  a 
delivery  order  authorizing  defendant  to 
take  possession  of  everything  connected 
with  Uie  livery  stable  business,  which  de- 
fendant did.  Plaintiff  had  also  given  to 
her  husband  one  hundred  dollars  with  which 
he  was  to  buy  for  her  a  phaeton  buggy. 
He,  without  her  knowledge,  bought  a  buggy 
on  credit  for  one  hundred  and  forty  dollars, 
which  he  delivered  to  his  wife,  and  which 
was  accepted  by  her.  This  buggy,  though 
not  mentioned  in  any  of  the  mortgages, 
was  seized  by  defendant  when  he  took  pos- 
session under  the  delivery  order.  The 
mortage  from  J.  E.  F.  to  plaintiff  was  first 
drawn  to  secure  the  sum  of  five  hundred 
dollars,  but  afterwards  and  before  execu- 
tion, t^e  sum  secured  was  changed  to  six 
hundred  dollars  in  every  place  except  in 
the  recital,  where  the  word  "five"  was 
inadvertently  left  in  the  place  of  a  six.  In 
an  action  of  trover  for  the  conversion  of 
the  phaeton  buggy  and  all  the  property 
conveyed  to  secure  the  plaintiff's  debt,  ex- 
cept such  as  was  covered  by  the  mortage 
toC: 

Held,  1.  That  the  mortgage  was  not 
invalid  by  reason  of  its  having  been  made 
by  t^e  husband  directly  to  the  wife. 

2.  That  there  was  no  evidence  that  it 
was  made  to  delay  or  hinder  creditors. 

3.  That  it  contained  a  sufficient  descrip- 
tion of  the  mortgaged  property  to  satisfy 
the  Bills  of  Sale  Act  (1893) ;  and  that  there 
was  no  such  untrue  statement  in  the  affi- 
davit attached  to  the  mortgage  as  would 
invalidate  it,  the  evidence  affording  a  sa- 
tisfactory explanation  of  the  mistake  in  the 
recitaL 

4.  That  it  was  sufficient  to  cover  after 
acquired  property. 

5.  That  it  was  not  bad  under  the  Act 
58  Vict.,  c.  6. 

6.  That  the  mortgage  to  G.  and  the  as* 


CHATTEL  MORTGAGE  — Continued, 
signment  thereof  to  defendant  were  insuf- 
ficient to  cover  after  acquired  property. 

7.    That  the  circumstances  under  which 

the  phaeton  buggy  was  purchased  made  it 

the  separate  property  of  plaintiff,  and  as 

such  not  liable  to  seizure  by  defendant. 

Fraseb  v.  Macphsbson 417 

COMMON 356 

See  Ejectment. 

COMPLilHT  —  What  should  show 315 

See  Seaman's  Wages. 

C0N8IDERATI0H 243,  391 

See  Lottery.    Agreement.    2. 

coranTunoNAL  l/lw 577 

See  Canada  Temperance  Act.     10. 

fjOJSTRkfff— Corporate  act  —  School  trus- 
tees—  Teacher  —  Con,  Stat,  c,  65.]  School 
Trustees  appointed  under  the  provisions  of 
Con.  Stat.,  c.  65,  must  act  together  and  as 
a  Board ;  therefore,  a  notice  of  dismissal 
signed  by  two  out  of  three  of  them,  of  a 
teacher  engaged  under  a  written  contract, 
which  notice  was  not  the  result  of  delibera- 
tion in  their  corporate  capacity,  was  held 
insufficient. 

Robertson  v.  Trustees  of  Schools, 
etc 103 

2 Illegal — Lease — Canada  Temperance 

AcW]  V.  leased  hotel  premises  to  M.  in 
his  lifetime,  in  which,  to  the  knowledge 
of  all  parties,  liquor  was  sold  contrary  to 
the  provisions  of  the  Canada  Temperance 
Act: 

Heldt  that  as  the  lease  was  for  an  unlaw- 
ful purpose  it  was  void,  and  plaintiff  could 
not  recover  rent  due. 

VanBuskirk  v.  McNauohton 125 

3 Breach  of 243 

See  Lottery. 

4 Hiring  —  Payment  in  satiftf action  for 

a  breach  of — Ilffect  qf—  Notice  of  motion 
for  a  new  trial  —  Service  of.  ]  In  an  action 
upon  a  contract  for  the  hire  of  chattels, 
the  plaintiff  is  entitled  to  recover  damages 
for  tne  improper  use  of  or  injury  to  the  chat- 
tels or  for  a  conversion  of  them.  There- 
fore when  a  plaintiff  sued  in  assumpsit  for 
the  hire  of   blocks  and  gear  for  hoisting, 
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CONTRACT — Continued, 
and  also  added  a  count  in  trespass  for  the 
improper  use  and  injury  to  the  same  and  a 
count  in  trover  for  a  oonversion  of  a  part 
thereof,  and  the  learned  Judge  who  tried 
the  cause  found  that  a  sum  of  money  paid 
by  the  defendant  to  the  plaintiff  before 
action  was  an  ample  compensation  for  the 
plaintiff's  claim  on  the  count  for  hiring. 

Held  —  That  this  amounted  to  a  finding 
in  favour  of  the  defendant  on  the  pleas  of 
not  guilty,  pleaded  to  the  counts  in  tort. 

A  copy  of  the  notice  of  the  motion  for  a 

new  trial  must  be  served  upon  the  Judge 

who  tried  the  cause.    The  mere  filing  of 

the  same  with  the  clerk  is  not  sufficient. 

Lang  v.  Brown 492 


— lUegal 

See  Appropkiation  of  Payments. 


628 


COHVICnON  —  Minute  of 

See  SuMHART  Conviction. 


1. 


COROHER  —  Venire  to  and    return  by  a 

single 430 

See  Crown  Case  Reserved. 

OORPORAnOl — Foreign 595 

See  Costs.    7. 

GOSTS  —  Order  of  Court  fixing  amount  en 
bloc  —  Taxation  by  clerk  —  Equity  appeal.] 
A  Judge  sitting  in  Equity  is  not  authorized 
to  fix  and  determine  en  bloc  the  amount  of 
costs  to  be  paid  the  respective  solicitors  in 
a  suit :  such  costs  must  be  ascertained  by 
the  proper  taxing  officer  by  taxation  in  the 
usual  way. 

Smith  v.  Saint  John  City  Railway 
Co 35 

2— Exceptions  to  Referee's  report  ....  44 
See  Trustee. 

3 Excess  in  not  excess  of  jurisdiction.  74 

See  Canada  Temperance  Act.    3. 

4 Slander  —  2IJac.  /,  c.  16  — -4c«  qf 

Assembly,  45  VicL,  c.  9,  «.  7.]  The  Sta- 
tute 21  Jac.  I.,  c.  16,  is  in  force  in  this 
Province  ;  therefore  a  plaintiff  in  an  action 
of  slander,  who  recovered  damages  in  an 
amount  less  than  forty  shillings,  was  not  al- 
lowed costs. 

Gallagher  v.  O'Neill 194 

6 How  taxed  —  Consolidation  qf  suits — 

—  Stenographer's  notes.  Judge's  statement 
contror—  Which  prevails  —  Equity  appeaWl 


COSTS — Continued. 
In  Eauity  proceedinffs,  where  there  are 
several  suits  and  they  nave  been  carried  on 
as  one  proceeding,  and  the  Judge  in  Equity 
so  declared,  although  no  formal  order  of 
consolidation  was  made  or  taken  out : 

Held — Per  Tuck  C.J.  and  Landry  J., 
VanWart  J.  dissenting,  that  the  suite 
must  be  considered  as  consolidated,  and 
that  the  order  of  the  Equity  Judge  giving 
but  one  set  of  costs  for  all  the  suite,  was 
right. 

Per  Landry  J. :  That  the  Judge's  state- 
ment of  what  took  place  at  the  hearing 
must  prevail  over  the  stenographer's  notes. 

Smith  v.  Consolidated  Electric  Co. 
334 


.559 


6 County  Court  appeal . 

See  Attachment.    1. 


7 Security  for — Foreign  corporation — 

Jurisdiction — Goods  sold  and  delivered 
—  Executory  agreement — Justice's  CivU 
Court,]  The  plaintiffs,  who  were  a  company 
incorporated  abroad  but  havine  a  plaice  of 
business  in  the  province,  brought  an  action 
against  the  defendant  in  a  justice's  court 
for  goods  sold  and  delivered.  To  prove 
their  case  they  put  in  evidence  a  paper  in 
the  form  of  a  promissory  note,  whereby 
the  defendant  promised  to  pay  the  plftin' 
tiffs  a  sum  certain  with  interest.  There 
were  certain  conditions  as  to  the  possession 
of  the  goods  and  the  title  thereto  incorpo- 
rated in  the  note  or  paper.  Security  for 
costs  was  not  demanded  at  the  trial  and 
none  was  given.  The  case  having  been 
brought  up  on  review  and  referred  to  the 
Court, 

Held  —Per  Tuck  C.J. ,  Landry,  Barker, 
and  McLeod  JJ.  (Haninoton  and  Van- 
Wart  JJ.  dissenting),  that  indebitatus  as- 
sumpsit  would  lie  and  that  the  omission  to 
give  security  for  costs  did  not  deprive  the 
magist  rate  of  jurisdiction  to  try  the  case. 

Per  Tuck  C.  J  :  That  49  Vict.,  c  53,  s.  1, 
does  not  apply  to  companies  incorporated 
abroad  but  liaving  a  place  of  business 
within  the  province. 

Per  Barker  J. :  That  the  defendant  by 
not  demanding  the  securitv  at  the  trial 
waived  the  benefit  of  the  said  Act,  49  Vict., 
o.  53. 

Massey-Harris  Company,  Limited,  v. 
Stairs 595 
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OOYENAHT — Not  to  practice — To  repair 
—  To  pay  for  improvements  and  renew 
lease  — Single  — Ir^dependenL] ..  .391,  600 

See  Agbsemsnt.     2.     Landlokd   and 

Tbnant.    2. 

GRIMIHAL  LAW — Habeas  Corpus — Crim- 
inal Code,  1892,  ss.  268,  270,  538,  539  and 
540— Carnal  knowledge  of  girl  under 
fourteen  —  Ultra  vires  —  British  North 
America  Act,  s.  91,  sub-s,  27;  s.  92, 
sub-s.  \A  —  Con,  Stat.,  c.  51,  «.  62  — Gen- 
eral gaol  delivery.]  The  County  Courts  of 
New  Brunswick  are  not  Courts  of  Oyer  and 
Terminer  and  general  gaol  delivery  :  there- 
fore the  Court  refused  to  discharge,  on 
habeas  corpus,  a  prisoner  who  had  been 
committed  for  trial  for  an  offence  against 
the  provisions  of  the  Criminal  Code,  1892, 
8.  270. 

Quaere:  Whether  the  Criminal  Code, 
1892,  s.  540,  relating  to  the  jurisdiction  of 
County  Courts  in  criminal  matters,  is  not 
ultra  vires ;  Also:  Whether  rape  can  be 
committed  on  a  girl  under  fourteen  years 
of  age. 
Wright,  Ex  parte, 127 


.430 


See  Crown  Case  Rbsbbved. 

OROWH  CASE  WSERIED—Grand  Jury- 
Power  of  summoning  more  than  two — 
Order  not  showing  Jurisdiction  on  its  face 
—  Venire  to  and  return  by  a  single  Coro- 
ner —  Disqualification  of  Sheriff— Criminal 
Code,  s.  056- Con.  Stat.,  c.  45— Summon- 
ing Grand  Jury  from  body  qf  county.] 
The  prisoner  was  convicted  at  the  Circuit 
for  the  County  of  C,  which  opened  on  the 
second  Tuesday  in  November,  1897.  When 
the  Court  first  met,  as  there  was  no  criminal 
business,  the  Grand  Jury  was  discharged. 
After  proceeding  for  a  time  with  the  trial 
of  a  civil  cause  the  Court  adjourned  until 
November  30,  before  which  time  the  pris- 
oner was  committed  for  trial.  The  Sheriff, 
without  any  order,  summoned  a  second 
Grand  Jury  for  the  adjourned  Court. 
Objection  having  been  taken,  on  an  order 
made  by  the  Court,  the  Sheriff  summoned 
a  third  Grand  Jury,  which  was  practically 
the  same  as  the  second.  This  Jury  found 
a  true  bill,  and  the  prisoner  pleaded  guilty 
to  two  of  the  counts  in  the  indictment,  it 
then  appearing  that  the  Sheriff  was  related 
to  the  prosecutor,  the  Court,  without 
formally  dischar^ng  the  third  Jury, 
allowed  the  plea  of  guilty  to  be  withdrawn 


CROVN  CASE  RESERVED— Continued, 
and  ordered  a  fourth  Grand  Jury  to  be 
summoned,  the  venire  being  addressed  to 
a  Coroner.  The  order  for  summoning  the 
last  Grand  Jury  (which  also  directed  the 
summoning  of  a  Petit  Jury)  was  brief  in 
form  and  md  not  show  on  its  face  all  the 
facts  which  necessitated  its  issue.  Among 
the  Grand  Jurors  summoned  by  the  Coroner 
were  two  who  had  been  on  the  Sheriff's 
third  paneL  The  Coroner's  Grand  Jury  was 
all  drawn  from  the  Parish  of  Woodstock. 
Held  (affirming  the  conviction), 

1.  The  order  to  the  Coroner  to  summon 
the  Jury  need  not  show  on  its  face  all  the 
facts  that  made  its  issue  a  necessity. 

2.  The  facts  that  the  Sheriff's  Jury  had 
not  been  formally  discharged,  nor  tiie 
indictment  found  by  it  in  terms  disposed 
of  wero  immaterial  —  the  whole  proceed- 
ings being  void  by  reason  of  the  defect  in 
the  returning  officer. 

3.  The  power  of  the  Court  to  summon 
Grand  Juries  is  not  exhausted  by  the 
summoning  of  two. 

4.  The  disqualification  of  the  Sheriff 
sufficiently  appeared. 

5.  It  is  not  necessary  that  the  Grand 
Jury  should  be  drawn  from  all  parte  of  the 
county. 

6.  The  fact  that  some  of  the  jurymen 
summoned  by  the  Coroner  were  also  on  the 
Sheriff's  panel  was  not  material. 

7.  It  is  no  objection  to  the  order  to  the 
Coroner  that  it  directed  him  to  summon 
both  a  Grand  and  a  Petit  Jury. 

8.  Section  12  of  chapter  45  of  the  Con- 
solidated Statutes  applies  to  criminal  as 
well  as  to  civil  matters. 

9.  Per  Tuck  C.J.  The  doctrine  held  in 
England  that  all  the  CJoroners  of  a  county, 
when  acting  ministerially,  constitute  but 
one  officer,  is  not  applicable  to  this 
Province. 

Per  Hanington  J.  The  direction  of 
a  venire  to  a  single  Coroner,  and  a  return 
bv  him  alone,  is  sufficient  under  section  12 
of  chapter  25  of  the  Consolidated  Statutes, 
and  if  not  the  defect  is  cured  by  section 
656  of  the  Criminal  Code. 

The  QuBBN  V.  MoGuiRK 430 
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OURTBST,  TBNAHOT  BT  THE  . 

See  Judgment  Dsbtob. 


DEATH — ^Beeulting  from  ioe  falling  from  a 

roof 621 

See  NsGLiGSNCE.     1. 

DEBEHTUBE — Negotiation  of  voitlwuX  au- 
thority  and  toitJiout  value  received  —  ^Te- 
gligence  —  Innocent  holder  for  value  — 
Board  of  School  Trustees,]  A  debenture 
of  the  defendants,  payable  to  bearer,  sealed 
with  their  corporate  seal  and  signed  by 
their  chairman  and  secretary,  was  allowed 
to  get  into  circulation  without  the  author- 
ity or  knowledge  of  the  defendants,  and 
without  their  receiving  any  value  therefor. 
It  was  finally  purchased  by  the  plaintiff 
before  maturity,  who  took  it  in  good  faith 
and  gave  full  market  value  for  it.  In  an 
action  brought  upon  two  of  the  interest 
coupons  attached  to  the  debenture,  the 
learned  Judge  who  tried  the  cause  asked 
the  jury  the  two  following  questions  (among 
others)  which  were  answered  in  the  affirma- 
tive: 

"Did  the  bond  come  into  the  hands  of 
the  plaintiff  as  an  innocent  holder  for  value 
through  the  carelessness  and  n^lect  of  the 
defendants,  or  those  of  their  officers  whose 
duty  it  was  to  have  the  bonds  properly 
executed  and  issued,  and  in  whose  handLs 
or  custody  the  bonds  should  be  detained 
until  delivered  to  bona  fide  purchasers?" 

*'  Do  you  find  that  the  Board  of  School 
Trustees,  or  their  officers,  were  guilty  of 
such  negligence  in  connection  with  this 
bond,  as  that  in  your  opinion  it  would  be 
inequitable  and  unjust  that  the  defendants 
should  be  permitted  as  against  the  plaintiff 
to  set  up  a  defence  that  the  bond  was  not 
duly  executed,  or  the  issue  thereof  author- 
ized by  the  Board  ?  " 

A  verdict  was  thereupon  entered  for  the 
plaintiff. 

Heldj  That  the  verdict  was  rightly  so 
entered. 

60  Vict.,  c.  24,  s.  159,  in  reference  to  the 
trial  Judge  unnecessarily  expressing  his  own 
opinion  upon  the  facts  commented  upon. 
Robinson  v.  Board  of  Sobool  Trus- 
tees OF  Saint  John 503 

DEBTOB  ABD  OBEDITOB 628 

See  Appbofbiation  of  Payments. 

mmek'nOJli-' Highway  —  User 476 

See  Highway. 


LIBfnMJJBE— Debtor -—Rrfusal  of  dis- 
charge—Acts  qf  Assembly 9  59  Vict,  c.  28.] 
On  the  hearing  before  a  Clerk  of  the  Peace, 
of  a  debtor's  application  for  his  dischaxge 
from  custody : 

Heldf  1.  That  the  non -production  of 
his  books,  which  were  not  called  for  or  in- 
quired after,  is  no  bar  to  his  discharge. 

2.  That  —  the  debtor  having  sworn  he 
had  no  real  or  personal  property,  and  had 
not  paid  any  debts  since  his  arrest  or  given 
any  preferences  —  the  question:  *'Uave 
j^ou  at  any  time  transferred  any  property 
intending  to  defraud  the  plaintiff?"  and 
the  answer  **  I  have  not,"  were  immaterial 
and  unnecessary. 

3.  That  the  debtor  could  not  be  refused 
his  discharge,  because  previous  to  his  arrest 
he  had  sold  a  horse,  out  he  was  not  ex- 
amined as  to  the  disposition  of  the  proceeds 
of  the  sale. 

4.  That  the  value  of  a  debt  due  the 
debtor  was  a  question  of  fact  to  be  deter- 
mined by  the  examining  officer. 

5.  That  the  answer —  '*  No  one  in  par- 
ticular"—  given  to  a  question  as  to  the 
person  from  whom  he  expected  to  get  two 
notes  he  had  promised  to  give  creditor's 
agent,  was  sufficient. 

Gonant  Ex  parte ;  in  re  Charles  W. 
Starkey 195 

2 Debtor— 'Brfusal  of  discharge— Acts 

qf  Assembly,  59  Vict,  c.  28,  m.  7  and  11.] 

On  the  hearing  of  a  debtor's  application 
for  examination  and  discharge  from  cus- 
tody, under  the  provisions  of  Acts  of  As- 
sembly, 59  Vict.,  c.  28,  s.  7,  where  debtor 
disclosed  real  estate. 

Held,  That  the  making  of  a  memoran- 
dum to  be  filed  in  the  office  of  the  Registrar 
of  Deeds  as  provided  by  s.  11  of  said  Act, 
when  not  asked  for,  is  not  a  condition  pre- 
cedent to  debtor's  discharge. 

Conant  Ex  parte;  in  re  James  W. 
Starkey 198 


DI8TBES8 397 

See  Justice  of  the  Peace.    3. 

BIVOBGB  AHD  MATBIMORIAL  OiUSES— 

Court  cf— Appeal  — Credibility  qf  wit- 
nesses —  Incompetent  witness  —  Examina- 
tion on  the  voir  dire  —  Religious  belirf.] 
In  the  Court  of  Divorce  and  Matrimonial 
Causes  the  amount  of  credence  to  be  given 
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DIVORCE     AND      MATRIMONIAL 

CAUSES  —  Continued, 
to  the  witnesses  is  entirely  for  the  Jadse 
who  hears  the  case.  Therefore  on  t£e 
trial  of  a  libel  filed  by  the  wife  for  a  divorce 
a  vinculo  matrimonii  on  the  ground  of  the 
adultery  of  the  husband,  when  the  presid- 
ing Judge  accepted  the  evidence  of  a  single 
witness  to  prove  the  adultery,  as  to  which 
fact  she  was  not  corroborated,  though  on 
other  matters  she  was,  and  entire^  re- 
jected the  uncontradicted  statements  of 
several  witnesses  called  to  prove  immoral 
conduct  on  the  part  of  the  wife,  it  was 

Held,  That  he  had  a  right  so  to  do, 
and  the  Court  on  appeal  would  not  on  that 
account  disturb  the  decree. 

A  person  offered  as  a  witness  upon  being 
examined  on  the  voir  dire  stated  that  he 
believed  in  God  but  did  not  believe  in  a 
future  state  of  rewards  and  punishments 
dependent  upon  his  conduct  while  on  earth, 
whereupon  he  was  rejected  as  incompetent. 

Held,  That  he  was  properly  so  rejected. 
Bell  v.  Bell 615 

DOHIHION  OOHTROVBRTED  ELECTIONS 

ACT  —  Preliminary  objections  —  Rule  cf 
Court— Affidavit— R,  8.C.,  ec.  8  and  9  — 
Rule  of  Court,  Easter  Term,  1887, 12.]  In 
the  matter  of  an  election  petition  under 
the  Dominion  Controverted  Elections  Act : 

Held,  1.  That  the  failure  to  file  for  the 
petitioner  a  copy  of  the  preliminary  objec- 
tions to  the  petition  (R.  S.  C,  c.  9,  s.  12 ; 
N.  B.  General  Rules  of  the  Election  Court, 
Easter  Term,  1887,  12),  was  waived  by  the 
taking  of  subsequent  proceedings  before 
raising  the  question ;  but  in  any  case,  it 
was  only  an  irr^ularity  that  could  be 
amended,  and  the  respondent  was  allowed 
to  file  such  copy  nunc  pro  tunc, 

2.  That  the  affidavit  of  the  petitioner 
was  sufficient  notwithstanding  that  it  did 
not  set  out  the  reasons  for  deponent's  belief 
as  to  the  facts  sworn  to  therein. 

3.  That  the  fact  that  the  petitioner  had 
himself  been  guilty  of  corrupt  practices 
did  not  preclude  him  from  being  a  peti- 
tioner. 

4.  That  the  petitioner's  affidavit  not 
having  been  read  over  to  him,  and  he  not 
being  acquainted  with  its  contents,  it  was 
in  fM!t  no  affidavit.  Also:  That  as  the 
affidavit  was  false  and  untrue,  it  was  an 
abuse  of  the  process  of  the  Court,  and  the 
petition  was  dismissed. 

Yam Wakt  J.  dissented. 
Alexanpeb  v.  McAlusteb 163 


DOHDIION  EMPLOTEB— Official  income  of. 

200 

See  Taxation. 

DOnXION  OFFICUL— Order  to  pay  Judg- 
ment debt  by  instalments — Jurisdiction  cf 
Local  Legislature — Judicial  discretion — 
Improper  exercise  of — 69  VicL,  c.  28,  s, 
53.]  K.,  M.  and  W.  were  officers  of  the 
government  of  Canada  and  were  in  receipt 
of  annual  salaries  amounting  to  $1,800, 
$400,  and  $700  respectively. 

K.,  upon  being  examined  before  the 
Judge  of  the  County  Court  of  W.,  was, 
under  the  provisions  of  69  Vict.,  c.  28,  s. 
63,  ordered  to  pay  the  amount  of  the  judg- 
ment i^ainst  nim  by  instalments  at  tiie 
rate  of  nve  dollars  per  month.  M.  and  W., 
being  examined  before  the  Judge  of  the 
County  Court  of  S.,  were,  under  the  same 
section,  ordered  to  pay  the  amounts  of  the 
judgments  against  them  by  instalments  at 
the  rate  of  five  and  ten  dollars  per  month 
respectively. 

Orders  nt«i  having  been  obtained  to  bring 
up  the  three  orders  for  the  purpose  of 
quashing  them,  upon  the  returns  thereof, 
it  was 

Held  —  (Per  Tuck  C.J.,  Hanington, 
Van  Wart  and  MgLeod  JJ.,  Landry  J. 
dissenting) : 

1.  That  the  provisions  of  59  Vict.,  c« 
28,  8.  53  authorizing  the  Judge  or  other 
officer  before  whom  the  examination  is  held, 
upon  it  being  made  to  appear  to  him  that 
the  judgment  debtor  is  unable  to  pay  the 
whole  of  the  debt  in  one  sum,  but  is  able 
to  pay  the  same  by  instalments,  to  make  an 
oraer  that  the  debtor  shall  pay  the  amount 
of  the  judgment  debt  by  instalments,  in  so 
far  as  it  is  sought  to  apply  the  same  to 
salary  or  income  derived  from  office  or  em- 
ployment under  the  government  of  Canada, 
is  ultra  vires  of  the  Provincial  Legislature, 
and,  therefore,  that  the  orders  against  K., 
M.  and  W.  should  be  quashed ;  and, 

2.  That  in  the  cases  of  M.  and  W., 
there  being  no  evidence  or  chai^  of  frau- 
dulent conduct  on  their  parts,  the  circum- 
stances showed  such  an  improper  exercise 
of  discretion  on  the  part  of  tne  Judge  of 
the  County  Court  of  S.,  tiiat  the  orders 
made  by  him  should  be  quashed  on  that 
ground  as  welL 

Ex  parte  Eillam.    Ex  parte  MoLxod. 
Ex  parte  Wilkins 630 
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BJEGTHEHT  —  Common  —  Construeiion  qf 
statutes  —  Acts  of  Assembly ,  38  Vict.,  c. 
42 ;  63  Vict.,  c.  73 ;  69  Vict.,  c.  69.]  Cer- 
tain  lands  were  by  Order  in  Council  and 
Acts  of  Assembly  vested  in  the  Municipality 
of  Victoria  for  the  use  and  benefit,  as  a 
common,  of  the  inhabitants  of  the  Town  of 
Orand  Falls.  By  subsequent  leeislation 
they  were  transferred  to  and  vested  in  the 
Town  of  Grand  Falls  *^  to  the  same  extent 
as  was  ffiven  to  the  said  Municipality." 
By  another  Act  a  portion  of  the  common 
without  the  Town  Imiite  was  transferred  to 
the  said  Town. 

Upon  the  land  within  the  Town  limits 
the  defendant  entered  and  commenced  to 
erect  a  house.  The  plaintiffs  thereupon 
brought  ejectment. 

Held,  1.  That  the  action  was  properly 
brought  in  the  name  of  the  Town  of  Grand 
Falls  instead  of  the  Town  Council  of  Grand 
Falls. 

2.  That  the  action  of  ejectment  would 
lie. 

3.  That  the  evidence  shewed  sufficient 
demand  of  possession. 

4.  That  it  was  not  necessary  to  make  a 
tender  for  improvements  as  the  Act  38 
Vict. ,  c.  42,  only  applied  to  improvements 
on  the  land  at  the  time  of  its  passage. 

6.  That  the  Act  69  Vict.,  c.  69,  does  not 
abridge  or  take  awav  any  of  the  rights  to 
the  common  within  the  Town. 

Town  op  Grand  Falls  v.  Petit.  .  .356 

BUBCnON — Canada  Temperance  Act — 
Ballot — Mandamus  —  Scrutiny  —  jB.  8.  C, 
c.  106,  s.  62.]  On  an  application  to  a 
County  Court  Judge  for  a  scrutiny  of  bal- 
lots in  an  election  for  the  repeal  of  the 
Canada  Temperance  Act. 

Held,  (Tuck  C.J.  dissenting)  That  sec- 
ondary evidence  of  the  ballots  contained 
in  lost  or  stolen  ballot  boxes  was  properly 
receivable. 

Ex  parte  LeBlanc 88 

BQUITABIiB  PLEA  —  Demurrer  —  Extor- 
lion  —  Oppression  —  Imposition  —  Fraud 
—  Unconscionable  dealings.]  In  an  action 
brought  to  recover  the  amounts  due  on 
three  several  promissory  notes  the  defend- 
ants pleaded  an  equitable  plea.  The  Court 
being  of  the  opinion  that  the  facts  set  up 
thereby  disclosed  such  an  inadequacy  of 


EQUITABLE  PLEA— Continued, 
consideration,  accompanied  by  other  cir- 
cumstances, as  would  justify  a  jury  in  find- 
ing that  there  was  fraud  in  the  transaction, 
and  that  it  was  unconscionable,  gave  judg- 
ment for  the  defendants  on  demurrer. 

Maophebson  v.  McLban 361 

EQUITT  AF?EAL  —  Injunction—  Stream- 
driving,  restraining  —  Biparian  rights  — 
Driving  dam — Leave  and  license  —  Wife's 
inheritance.]  The  plaintiff  in  the  Court 
below,  a  married  woman,  was  the  owner  in 
fee  of  a  lot  of  land  through  which  flowed  a 
stream,  too  small,  however,  in  the  natural 
state  for  stream-driving  purposes.  The 
land  had  previously  been  owned  by  the 
plaintiff's  husband,  who,  both  while  sudi 
owner  and  afterwards,  had  assisted  as  a 
laborer  in  constructing  a  driving-dam  above 
the  plaintiff's  lot.  The  defendants'  logs 
were  driven  by  means  of  the  driving-dams 
which  were  owned  by  them,  and  such<user 
flooded  the  plaintiff's  intervale  and  injured 
the  banks  of  the  stream  : 

Held,  (Haninoton  J.  dissenting).  I. 
That  the  plaintiff  was  not  estoppra  from 
taking  proceedings  to  restrain  further  in- 
jury to  the  property  and  from  claiming 
damages  for  the  injury  done. 

2.  That  the  acquiescence  or  leave  and 
license  by  which  a  person  can  be  deprived 
of  his  legal  rights,  must  be  of  such  a  nature 
and  given  under  such  circumstances  as  will 
make  it  fraudulent  in  him  to  set  up  these 
rights  against  another  prejudiced  by  his 
acts. 

Quoere  :  Whether  the  plaintiffs  husband 
could  give  leave  and  license  to  the  injury 
of  her  inheritance. 

Wbioht  v.  Mitten 14 

EQUITT  FRACnCB 206 

See  Injuncthon.    1. 

ESTOPPEL — Exemption  of  wages 76 

See  Gabnishsb  Order. 

2 Plan  attached  to  deed  but  not  referred 

to  therein 476 

See  HiOHWAT. 

EVIDENCE  —  Liquor  License  Act,  1887  — 

Appeal —  Trial  de  novo 121 

See  Liquor  License  Act,  1887. 

2 Refusal  of  magistrate  to  give 326 

See  SuMMART  CoNVicnoN.    I. 
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EVIDENCE— Continued. 

3 Highway—Dedication—  User. .  .476 

See  Highway. 

4 Want  of  ordinary  care  and  skill  in  a 

surgeon 540 

See  Surgeon. 

5^— Damage  to  reversion  or  in  denial  of 

reversioner's  right 467 

SeeTsBSPASS. 

BXTBHT,  WBIT  OT^Bond  to  Queen  — 
Beat  Estate  —  PereoJial  Property.]  A 
bond  given  by  a  County  Secretary- 
Treasurer  to  the  Queen  for  the  due  per- 
formance of  his  duties  as  such  officer,  is  a 
first  lien  on  all  the  real  estate  of  the  obligor 
from  the  date  of  the  execution  of  the  bond, 
and  takes  precedence  of  executions  and 
morteages  issued  or  executed  respectively 
at  a  date  or  dates  subsequent  to  that  of  the 
btnd. 

The  rights  and  remedies  of  mortgagees 
and  execution  creditors,  whose  mortgages, 
judgments  or  executions  were  executed, 
signed,  issued,  or  handed  to  the  sheriff  re- 
spectively after  the  making  of  or  breach  of 
said  bond,  are  postponed  until  all  moneys 
due  by  virtue  of  the  bond  and  in  conse- 
quence of  a  breach  have  been  fully  paid 
and  satisfied. 

The  writ  of  extent  is  a  proper  and  effec- 
tual proceeding  for  enforcing  the  rights  of 
the  Crown  on  such  a  bond. 

Whenever  a  demand  may  be  properly  sued 
for  in  the  name  of  the  Queen,  the  preroga- 
tive right  of  the  Crown  attaches  in  all 
g>rtions  of  the  British  Empire  subject  to 
n^lish  law,  irrespective  of  the  locality  in 
which  the  debt  arose  and  of  the  Govern- 
ment in  right  of  which  it  accrued. 

Reoina  v.  Siyewsioht 144 


.361 


EXTORTION 

See  Equitable  Plea. 


FALSE  IMPRISOHMEHT  —  Protection  qf 
Jiuticee  —  Plaintiffs  innocence  qf  the 
charge  upon  which  he  waa  imprisoned  — 
By  what  evidence  determined  —  Con.  Stat. , 
c.  00,  s.  11.]  By  Con.  Stat.,  c.  90,  s.  11,  it 
is  enacted  that,  '^  where  the  plaintiff  shall 
be  entitled  to  recover  in  any  action  against 
a  justice,  he  shall  not  have  a  verdict  for 
any  dama^  beyond  two  cents,  or  any 
costs  of  suit,  if  it  shall  be  proved  that  he 
was  guilty  of  the  offence  of  which  he  was 
convicted,  etc." 


FALSE  IMPRISONMENT— Continued. 

In  an  action  of  false  imprisonment 
brought  against  a  magistrate,  wno  without 
jurisdiction  had  committed  to  prison  the 
plaintiff  for  makine  default  in  the  payment 
of  a  fine  imposed  upon  him  for  selling 
liquor  without  a  license,  evidence  was  of- 
fered and  admitted  in  proof  of  the  plain- 
tiff's innocence  of  the  charge. 

Heldy  That  the  evidence  was  properly 
received  and  that  the  plaintiff,  in  order  to 
prove  his  innocence,  was  not  oonfijied  to 
such  evidence  as  had  been  given  before  the 
magistrate  on  the  trial  of  Sie  information. 
LaBelle  v.  McMillan 488 

FOREIGN  Li¥—  Setting  out  of 444 

See  Pleadiko.    2. 

FRAUD 361 

See  Equitable  Plea. 

FRADDULBHT  OOHVETAHGE 417 

See  Chattel  Mortgage. 

FRAUDS,  STATUTE  OV— Parol  agreement 
relating  to  an  interest  in  lands  —  Becision 
qf—Part  performance — Quantum  meruit — 
Non-suit  —  ^eto  trial.]  Some  time  pre- 
vious to  the  year  1891,  a  verbal  agreement 
was  entered  into  between  the  plaintiff  and 
the  defendant,  under  which  the  plaintiff 
was  to  be  employed  in  the  care  and  man- 
agement of  the  defendant's  business,  and 
in  return  the  defendant  was  to  afford  the 
plaintiff  support  and  maintenance  during 
the  defendant's  lifetime,  and  at  his  death 
was  to  give  him  one-half  of  a  certain  island 
belonging  to  the  defendant.  The  plaintiff 
entered  upon  his  duties  and  continued  to 
perform  bis  side  of  the  agreement  until 
the  month  of  August,  1807,  when,  by  an 
injunction  order,  issuing  out  of  the  Equity 
Court,  made  in  a  suit  in  which  both  the 

Elaintiff  and  the  defendant  were  parties, 
e  was  restrained  from  any  longer  interfer- 
ine  with  the  care  or  management  of  the 
defendant's  business  and  was  compelled  to 
quit  the  island.  He  accordingly  handed 
over  to  one  B.,  who  was  acting  under  a 
power  of  attorney  from  the  defendant,  all 
the  property  of  the  defendant  in  his  pos- 
session, and,  treating  the  conduct  of  the 
defendant  as  equivalent  to  a  recision  of  the 
agreement,  in  the  same  mouth  of  Auo^ust 
broufi^ht  an  action  against  the  defendant 
for  the  value  of  his  services  during  the  six 
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FRAUDSf  STATUTE  OF— Continued, 
years  previous  to  the  issuing  of  the  injunc- 
tion order.  The  jury,  in  answer  to  a  ques- 
tion put  by  the  learned  Judge  who  tried 
the  case,  replied  that  the  defendant  had 
annulled  and  put  an  end  to  the  agreement 
on  the  3rd  of  August,  1897,  the  day  the 
injunction  order  was  issued,  and  a  verdict 
was  found  for  the  plaintiff.  In  December, 
1897,  some  months  after  the  commence- 
ment of  the  action,  the  defendant  made  a 
deed  of  the  island  in  question  to  B.  upon 
certain  trusts,  the  nature  of  which  did  not 
appear  in  evidence. 

Upon  a  motion  for  a  non-suit,  pursuant 
to  leave  reserved  at  the  triaL 

Held,  (WT  Haninoton,  LAin>BT,  Babker 
and  VanWabt  JJ.)  that  although  neither 
the  obtaining  of  the  injunction  order  nor 
the  making  of  the  deed  to  B.  was  sufficient 
to  sustain  the  finding  of  the  jury  as  to  the 
annulment  of  the  agreement,  and  the  plain- 
tiff ought,  therefore,  in  strictness  to  be 
non-suited,  yet  as  there  was  a  point  of 
view  of  the  uicts  which  had  not  been  pre* 
sented  to  the  jury  and  under  which  the 
plaintiff  might  be  entitled  to  recover  on  a 
quantum  meruit^  the  case  should  be  further 
investigated,  and  there  should  therefore  be 
a  new  trial. 

(Per  Tuck  C.J.  and  McLeod  J.)  That 
as  there  was  no  agreement  proved  that 
could  be  enforced  during  the  lifetime  of 
the  defendant,  and  that  as  the  obtaining 
of  the  injunction  order  was  not  sufficient 
to  support  the  finding  of  the  jury  that  the 
defendant  had  cancelled  and  put  an  end  to 
the  agreement,  the  plaintiff  should  be  non- 
suited. 


Fate  v.  Fbye  . 


.569 


OARNISHEE  ORDER  —  Certiorari  —  Ex- 
emption of  toages  —  Estoppel  —  Act  45 
Viet,  c.  17,  «.  33  —  Co«<s,  by  whom  taxed.] 
The  salary  for  services  for  deputy  sheriff  and 
gaoler  cannot  be  termed  **  wages  "  so  as  to 
entitle  to  exemption  of  twenty  dollars 
under  45  Vict.,  c.  17,  s.  33. 

The  judgment  debtor  in  an  application 
to  set  aside  garnishee  proceedings  having 
denied  any  wa^es  were  due  him  from  the 
garnishee,  would  be  thereafter  estopped  to 
claim  any  exemption  for  wages  due. 

It  is  no  ground  for  certiorari  that  the 
County  Court  Judge  ordered  the  costs  of 
the  garnishee  order  and  application  to  be 
taxed  by  the  clerk  of  the  Supreme  Court 
instead  of  taxing  them  himself. 

Bowes,  Ex  parte 76 


0AR1II8HBE  AGf— 45yict.,  c  17... .638 

See  AlTAGHMENT.     2. 

OOYBRVOR  n  OOUHGIL — Regulation  qf 

—  Whether  or  not  avtthorized  by  act. .  .460 

See  Summary  Conviotion.    2. 

GUARDIAN  m  SOOAOE— fTAo  may  act  as 

such,]  As  a  mother  can  now  inherit  from* 
her  children  she  is  no  longer  capable  of 
acting  as  their  guardian  in  socage.  Guard- 
ianship in  socage  may  be  considered  as 
gone  into  disuse,  and  it  can  hardly  be  said 
to  exist  in  the  province. 

HoFPEB  V.  Steevbs 591 

HAEBA8  CORPUS 127 

See  Criminal  Law.    1. 

HEARING— Adjournment  of 11 

See  Canada  Temperance  Act.    2. 

DOHWAT  —  DedicaHon  — -  User  —  Plan 
attached  to  deed  but  not  referred  to  therein 

—  Estoppel — Evidence.  ]  In  an  action  for 
obstructing  a  highway  there  was  conflicting 
evidence  as  to  its  location  and  user  by  the 
public  Part  of  the  defendants'  title  were 
a  lease  and  an  assignment  thereof,  both  of 
which  had  a  plan  attached  exhibiting  the 
highway  as  located  where  the  plaintifib 
claimed  it  to  be.  Neither  the  lease  nor  the 
assignment  made  any  reference  to  the  plans. 
The  defendants'  evidence  showed  the  high- 
way as  actually  used  in  a  location  difiSaring 
from  that  shown  by  the  plans.  The  jury 
found  in  favour  of  the  defendants,  both  as 
to  location  and  user.  The  learned  Judse 
who  tried  the  cause  held,  that  as  the  deeds 
and  plans  must  be  read  together,  the  de- 
fendants were  estopped  from  disputing  the 
location  of  the  hignway,  and  disregarding 
the  findings  of  the  jury  as  to  its  location 
and  user,  ordered  a  verdict  to  be  entered 
for  the  plain tifib. 

Held,  that  the  verdict  was  properly  so 
entered. 

Woodstock  Woollen  Milu  Co., 
Limited  v.  Moore 475 

ICE — Falling  from  roqf—  Death  renUUng 

from 681 

See  Neouoence.    1. 

ILLEGAL  CONTRACT 126,628 

See  Appropriation  of  Payments. 
Contract.    2. 
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mposmoi 

See  Equttabue  Plea. 


.861 


IHfXIRPORATED  GOWPAMY  — Manager-^ 

Sale  bv  Clerk 213 

See  Canada  Tempbranox  Act.    5. 

nFOBHAnOH  —  Defect  of—  Before  one 

jusUce^Two  for  same  offence,  .84, 333, 808 

See  Canada  Temperance  Act.    4, 9, 11. 

IIJUAUTIOH — Equity  practice — Acts  ctf 
Aesembly,  53  Vict,  c.  4,  «.  23.]  A  biU  in 
Equity  praying  for  an  ex  parte  injunction 
must  be  supported  by  affidavit. 

Glasdeb  v.  MagPhbbson 206 


.391 


See  AoBXBMENT.    2. 

mrOOEHT  HOLDER  FOR  VALUE  . . .  .503 
See  Debenture. 

IHSPECTOR  —  Liquor  License  Act,  1896. 

128 

See  Justice  of  the  Peace.    1. 

mURAECB  — Fire — Conditions  in  policy 
— Breach —  Waiver  —  Recognition  of  ex- 
isting risk  after  breach  —  Authority  qf 
agent.]  A  policy  of  fire  insurance  on  a 
factory  and  machinery  contained  a  condi- 
tion making  it  void  if  the  said  property 
was  sold  or  conveyed  or  the  interest  of  the 
parties  therein  changed : 

Held,  that  by  a  chattel  mortgage  given 
by  the  assured  on  said  property  his  interest 
therein  was  changed  and  the  policy  for- 
feited under  said  condition ; 

Held,  further,  that  an  agent  with  power 
limited  to  receiving  and  forwarding  appli- 
cations for  insurance  had  no  authority  to 
waive  a  forfeiture  caused  by  such  breach. 

(Affirmed  on  appeal:  26  Can.  S.  C.  R. 
585.) 

ToRROP  V.  Imperial  Insurance  Co. 
113 

2 Fire  —  Policy  —  Incorporation  qf 

terms  qf  expired  policy  in  new  policy. .  223 
See  Pleading.    1. 

3 Fire  — Policy —Notices-Mortgage— 

Title  J]  A  policy  of  insurance  on  a  mort- 
gaged property  contained  a  condition  that 
the  insurea  should  give  notice  of  any  other 
insurance  already  made,  or  which  should 
afterwards  be  made  elsewhere  on  the  same 


INSURANCE— Continued, 
property,  whether  valid  or  not  valid,  and 
whether  concurrent  or  otherwise,  so  that  a 
memorandum  of  such  insurance  might  be 
indorsed  on  the  policy.  The  mor^agee, 
without  such  notice  or  endorsement, 
effected  another  insurance  with  another 
company  in  the  name  of  the  plaintiff's 
wife,  with  the  loss,  if  any,  payable  to  him- 
self as  his  interest  might  appear. 

Held,  that  the  mortgagee's  insurance, 
without  the  notice  and  endorsement,  voided 
the  plaintiffs  insurance. 

Perry  v.  Liverpool  and  London  and 
Globe  Insurance  Co 380 


.444 


—life 

See  Pleading.    2. 


5 Fire — Misrepresentation  a«  to  owner- 
ship—  Truth  communicated  to  company*  s 
agent — Application — Whether  or  not  a 
part  ctf  the  policy.]  An  application  for 
insurance  made  by  the  plaintiff  contained 
the  following  question  :  '*  Are  you  the 
owner  of  the  land  on  which  the  above 
described  building  stands?"  Before  the 
written  answer  to  this  was  put  down  the 
plaintiff  told  H.,  the  defendant's  agent, 
that  he  was  not  the  owner  of  the  land,  but 
that  the  building  stood  on  the  highway. 
Whereupon  M.  said:  **We  will  put  it 
down  as  yours,"  and,  with  the  consent  of 
the  plaintiff,  wrote  '*Yes"  as  the  answer 
to  the  question.  The  application  contained 
this  provision  also :  '<  If  the  agent  of  the 
company  fills  up  or  signs  this  application 
he  will  in  that  case  be  the  agent  of  the 
applicant  and  not  the  a^ent  of  <^e  com- 
pany." The  jury  found  that  the  house 
stood  on  the  highway. 

Held,  in  an  action  on  the  policy,  per 
Haninoton,  Landrt,  and  MoLeod  JJ. 
(Tuck  C.J.  and  VanWart  J.  dissenting) 
that  notwithstanding  the  foregoing  pro- 
vision the  communication  made  to  M.,  the 
agent,  must  be  taken  as  if  made  to  the 
company,  and,  therefore,  there  was  no  mis- 
representation on  the  part  of  the  plaintiff. 

The  first  condition  in  the  policy  was  as 
follows:  ''If  an  application,  survey,  plan 
or  description  of  the  property  herein  in- 
sured is  referred  to  in  this  policy,  such 
application,  survey,  plan,  or  description 
shall  be  considered  a  part  of  this  contract, 
etc."  The  only  reference  to  the  applica- 
tion in  the  policy  was  as  follows  :  '*  Situate 
on  the  nortn  side  of  the  Great  Road  from 
Dalhousie  to  Bathurst,  in  the  Parish  of 
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INSURANCE— Continued. 
Durham,  Restigouche  county,  N.  B.,  as 
per  dii^ram  fileid  with  application."  The 
diagram  was  on  the  badt  of  the  applica- 
tion, but  it  was  not  put  there  until  after 
the  plaintiff  had  signed  it.  The  presump- 
tion is  that  it  was  so  put  there  by  M.,  the 
company's  agent. 

Held,  per  Haninoton,  Landry,  and 
McLeod  J  J.  (Tuck  C.J.  and  Van  Wart  J. 
dissenting)  that  as  the  diagram  was  treated 
as  a  separate  piece  of  paper,  the  words  of 
reference  in  the  policy  were  not  sufSoient 
to  incorporate  into  it  the  whole  application. 
LeBell  v.  Norwich  Union  Insur- 
ance Co 615 

IMTISREST  —  Disqualifleation  nf  magis- 
trate —  Pecuniary 123,  397,  413 

Bee  Justice  ov  the  Peace.    1,  3,  4. 

2 Compound — Agreement  to  pay . .  301 

See  Mortgage. 

JUDOHEHT  DEBT— Order  to  pay  by  in- 
stalments   530 

See  Dominion  Official. 

JUDOMBHT  DEBTOR — Application  for  dis- 
charge —  Interest  in  real  estate  — Growing 
crops — Tenancy  by  the  curtesy,^  A  judg- 
ment debtor,  having  made  application  to 
be  discharged  from  custody  under  an  exe- 
cution issued  out  of  a  justice's  court,  in 
the  course  of  his  examination  disclosed 
that  he  and  his  wife  resided  upon  land  of 
which  his  wife  had  the  fee,  and  that  there 
were  growing  crops  upon  it  created  by  his 
labour. 

Held,  That  as  this  disclosed  an  interest 
in  real  property  that  could  not  be  taken 
under  an  execution  issued  out  of  a  justice's 
court,  the  debtor  could  not  be  discharged. 

The  husband's  estate  of  curtesy  exists 
during  the  lifetime  of  the  wife. 

Exparte  Geldert 612 

JURISDICTION — Excess  in  costs  not  ex- 
cess in  —  Power  of  Parliament  of  Canada 
to  confer  criminal  or  quasi-criminal. 

74,84,329,577 

See  Canada  Temperance  Act.  3, 4, 7, 10 

2 County  Court  Judge 316 

See  Seaman's  Waobs. 

JURY— jTViaJ  without  — Motion  for  new 
trial— :Elnding  qf  trial  Judge— Acts  qf  As- 
sembly, 57  Vict.,  c.  8,  «.  46.]    Where  a 


JURY— Continued. 

cause  is  tried  without  a  jury  it  is  the  duty 
of  the  Court,  on  an  application  for  a  new 
trial,  to  disregard  the  trial  Judge's  finding, 
if  the  Court  is  of  the  opinion  that  he  was 
wrong  in  his  conclusions.  The  onus  of 
showing  that  the  Judge  below  was  wrong 
is  on  the  party  moving. 

BoGOS  V.  Scott, 110 

2 Grand  —  Power  of  summoning  more 

than    two  —  Summoning   from    body   qf 

County 430 

See  Crown  Case  Reserved. 

JUSnOE  OF  THE  VEAXSR  —  DisquaHftcar 
tion  qf— Inspector — Bias — Interest  —  Li- 
quor License  Act,  1896 — Acts  qf  Assembly, 
59  Vict.,  c.  5.]  The  fact  that  B.,  a  con- 
victing justice  for  an  offence  against  the 
provisions  of  The  Liquor  License  Act,  1896, 
(Acts  of  Assemblv,  59  Vict.,  c.  5),  is  an 
inspector  under  the  Act,  but  not  for  the 
district  where  the  offence  is  alleged  to  have 
been  committed,  is  nbt  such  an  interest  as 
to  disqualify  him  or  cause  bias. 

Ex  parte  Michaud 123 

2 Relationship  of  to  wife  qf  assistant  in- 

spector — Liquor  License  Act,  1896. .  .326 
See  Summary  Conviction.    1. 

3 Disqualification  qf  —  Bia>s  —  Pecu- 
niary interest— Canada  Temperance  Act — 
Conviction — Distress — Con.  Stat,  c.  61,  «. 
2.]  Both  the  police  and  the  sitting  ma- 
gistrate of  the  city  of  M.  were  residents 
and  ratepayers  thereof,  and  the  police  ma- 
gistrate was  in  receipt  of  a  fixed  salary 
from  the  city  as  city  court  commissioner. 
Fines  imposed  for  violation  of  the  Canada 
Temperance  Act  therein  were  paid  over  to 
the  treasurer  of  the  city,  by  him  placed  to 
the  credit  of  its  genend  funds  and  used  to 
meet  unforeseen  expenses.  The  city,  by  one 
of  its  policemen  employed  for  the  purpose 
of  enforcing  the  Act,  was  the  prosecutor 
in  all  the  cases. 

Held,  (Hanington  J.  disaentiente,  and 
Landry  J.  dubitante)  That  there  was  no 
disqualification  of  either  the  police  or  the 
sitting  magistrate  by  reason  of  pecuniary 
interest,  nor  was  there  such  a  probability 
of  bias  on  the  part  of  either  by  reason  of 
their  being  corporators  of  the  city,  which 
was  the  virtual  prosecutor,  as  to  invalidate 
convictions  made  by  them  for  violations  of 
the  Canada  Temperance  Act  in  the  said 
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JUSTICE  OF  THE  PEACE— Continued, 
city  of  M.  Ex  parte  Driscoll,  27  N.  B.  R. 
216,  considered. 

Section  872  of  the  Criminal  Code,  1892, 
allows  imprisonment  without  the  awarding 
of  distress. 

Ex  parte  Gobman 397 

4 DiBqualifico^^on  of—  Interest  —  Bias 

—Action  pending  between  drfendanVs  hus- 
band and  magistrate.'\  A  bona  fide  action 
brought  by  the  husband  of  a  defendant 
against  a  Stipendiary  Magistrate,  before 
whom  an  information  is  laid  for  a  violation 
of  the  second  part  of  the  Canada  Temper- 
ance Act  is  sufficient  to  disqualify  him. 

Ex  parte  Scribner,  32  N.  B.  R.  175, 
distinguished. 

Ex  parte  Hannah  Gallagher 413 

5 Disqualification  of —Relationship  — 

Sias  —  CertioraH  —  Selling  liquor  without 
license  —  Improper  rejection  of  evidence  — 
Application  to  call  magistrate  as  a  witness 
—  Bona  Jides  of —Liquor  License  Act, 
1896,  s.  104.]  An  order  nisi  having  been 
obtained  to  quash  a  conviction  for  selling 
liquor  without  a  license  upon. the  ground, 
among  others,  of  the  improper  rejection  of 
evidence  tendered  on  behalf  of  the  defend- 
ant. 

Held,  that  this  was  no  ground  for  cer- 
tiorari. ,  .    ^. 

There  was  a  number  of  other  objections 
going  to  show  that  the  magistrate  was  dis- 
qualified by  reason  of  his  relationship  to 
the  real  prosecutor  and  by  reason  of  bias, 
etc.,  but  it  was  held  that  these  objections 
were  not  established  in  point  of  fact. 

The  defendant  applied  to  call  the  magis- 
trate as  a  witness,  but  as  he  declined  to 
state  in  any  other  than  in  a  general  way 
what  he  purposed  to  prove  by  him,  the 
magistrate  refused  to  leave  the  Bench  to 
be  sworn.  In  this  he  was  sustained  by 
the  Court,  notwithstanding  the  defendant 
swore  that  the  application  was  made  in 
good  faith. 

The  magistrate  is  not  disquahfied  be- 
cause of  his  being  a  ratepayer  in  the  dis- 
trict where  the  case  was  tried. 

Certiorari  is  taken  away  in  cases  of 
convictions  for  selling  without  license  by 
the  Liquor  License  Act,  1896,  s.  104. 

Ex  parte  Hebkrt 455 

6 Protection  of 488 

See  Falsb  Imprisonment. 


LARD  —  Interest  in — Parol  agreement  re- 
lating to 569 

See  Frauds,  Statute  of. 

LiHDLORD  AMD  fEJXhXf— Lease  bf/  mort- 
gagor subsequent  to  mortgage — Notice  by 
mortgagee  to  tenant  to  pay  rent  to  mort- 
gagee—Con. 8taL,  c.  83,  «.  lb— Revocation 
of  notice — Action  for  rent  by  mortgagor's 
assignee  accrued  due  b^ore  revocation.] 
A  mortgagor  let  the  mortgaged  premises 
subsequently  to  the  mortgage.  The  mort- 
gagees gave  a  notice  to  the  tenant  inform- 
mg  him  of  the  mortgage  and  requiring  him 
to  pay  to  them  all  rent  due  and  payable 
under  the  lease : 

Held,  that  the  notice  did  not  make  the 
tenant  the  tenant  of  the  mortgagee,  and 
was  not  an  adoption  by  the  mortgagee  of 
the  lease  within  s.  15  of  c.  83,  Con.  Stat. 

Semble,  per  Tuck  C.J.,  that  a  notice 
under  s.  15,  c.  83,  Con.  Stat.,  may  be  re- 
voked by  the  mortgagee  so  as  to  restore 
the  original  tenancy  between  the  mort- 
gagor and  tenant  and  entitle  the  mortgagor 
to  recover  from  the  tenant  rent  accrued 
due  before  the  revocation. 

Held,  per  Barker  J.,  that  a  mortgagee 
is  not  bound  to  proceed  under  s.  15,  c.  83, 
Con.  Stat.,  but  may  exercise  his  rights  at 
common  law  for  the  recovery  of  rent  pay- 
able under  a  lease  of  the  mortgaged  pre- 
mises made  subsequent  to  the  mortgage. 
Brock  v.  Fobstbr 262 

2 Covenant  as  to  payment  for  improve- 
ments and  renewal  qf  lease  —  Single  cov- 
enant—Independent covenants,  only  one 
of  which  is  to  be  performed  — Who  has  the 
option  —  Special  case  in  Equity.  ]  A  lease 
contained  a  covenant  to  the  effect  that  the 
lessee  might  make  improvements  upon  the 
demised  premises,  that  at  the  expiration  of 
the  lease  or  any  renewal  thereof  the  same 
should  be  valued  and  paid  for  by  the  lessor 
and  then  concluded  as  follows  :  **  And  upon 
such  payment  upon  such  valuation  not 
being  duly  made  the  party  of  the  first  part, 
his  heirs  or  assigns,  shall,  if  so  required, 
give  or  renew  a  lease  including  the  coven- 
ants of  the  present  lease  to  the  parties  of 
the  second  part  for  a  further  period  of  five 
years,  with  the  like  agreement  of  valuation 
and  payment  for  improvements  as  in  this 
lease  expressed  and  at  the  same  yearly 
rent." 

On  the  expiration  of  the  term  a  dispute 
having  arisen  between  the  lessor  and  lessee 
as  to  the  effect  of  the  covenant —  the  former 
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LANDLORD   AND  TENANT  —  Con- 

tinued. 
claiming  that  it  was  optional  with  him 
either  to  renew  the  lease  or  pay  for  the 
improvements  after  valuation,  the  latter 
that  he  was  entitled  to  have  tlie  improve- 
ments valued  and  paid  for  by  the  lessor  — 
a  special  case  was  stated  in  Equity  for  the 
opinion  of  the  Court.  Each  party  was 
ready  and  willing  to  perform  the  covenant 
as  interpreted  by  him. 

Held  (per  Landry,  Babker  and  McLeod 
JJ): 

1.  That  the  covenant  was  single  and 
therefore  that  the  lessor  was  disdiarged 
upon  his  showing  that  he  was  ready  and 
willing  to  renew  the  lease. 

2.  That  even  if  there  were  two  separate 
and  independent  covenants,  one  to  pay  the 
appraisea  value  of  the  improvements  and 
the  other  to  renew,  only  one  was  to  be  per- 
formed and  the  option  lay  with  the  lessor, 
he  being  the  first  person  called  upon  to 
act. 

Per  Tuck  C.J. :  That  the  lessee  was  en- 
titled to  have  a  valuation  of  the  improve- 
ments made,  that  until  the  making  of  such 
valuation  the  lessor  was  not  entitled  to 
have  a  renewal  lease  executed ;  but  that 
after  valuation  it  was  optional  with  the 
lessor  to  pay  for  the  improvements  or  renew 
the  lease. 

Quaere,  per  Tuck  C.J. :  Whether  a  spe- 
cial case  stated  under  the  provisions  of  53 
Vict.,  c.  4,  s.  139,  should  not  be  first  heard 
by  the  Judge  in  Equity. 

Ward  v.  Hall 600 

f.BAUB  —  Illegal  —  By  mortgagor  subse- 
quent to  mortgage 126,  262 

See  Contract.     2.     Landlord   and 
Tenant.    1. 

LEAVE  AMD  UGEMSE 14 

See  Equity  Appeal. 

UHTAnOH  —  Trial 133 

See  Bastardy. 

UQUOR  UCENSE  ACT,  ISSl— Appeal  — 
Evidence — Trial  de  novo  —  Acta  of  As- 
sembly,  60  Vict,  c.  4.]  On  an  appeal 
to  a  judge  of  the  County  Court  from  a 
conviction  for  selling  liquor  contrary  to  the 
provisions  of  the  Liquor  License  Act,  1887 
(Acts  of  Assembly,  60  Vict.,  c.  4),  the 
appellate  Judge  has  power  to  adjudicate 


UQUOR  UCENSE  ACT,  JW7  — Con- 
tinued. 

on  the  evidence  taken  before  the  convict- 
ing magistrate ;  os,  he  may  hear  the  evi- 
dence of  witnesses  other  than  thoee  ex- 
amined below,  or  the  further  evidence  of 
the  witnesses  already  examined. 

Ex  parte  Abel 121 

UQUOR  UGEHSE  ACT,  1896..  123, 326, 466 
See  Justice  of  the  Peace.    1,  6.    Sun- 
MARY  Conviction.    1. 

2 Certiorari  —  Conviction  —  Warrant 

executed  by  a  constdble  not  qualified — 
Evidence.']  The  fact  that  the  defendant 
was  arrested  and  brought  before  the  magis- 
trate, who  made  the  conviction,  by  a  con- 
stable who  was  not  qualified  as  required 
by  Con.  Stat.,  c.  99,  s.  69,  is  no  ground  for 
a  certiorari  under  the  Liquor  License  Act, 
1896.  The  improper  arrest  does  not  go  to 
the  jurisdiction  of  the  convicting  magis- 
trate. 

Ex  parte  Giberson 638 

IiOCSAL  LEQISLATURE  — Jurisdiction  of. 

630 

See  Dominion  Official. 

LOTTERT  —  Chance  —  Consideration  — 
Contract,  breach  of.]  The  defendants,  by 
public  advertisement,  offered  a  piano  as  a 
prize  to  the  person  who  would  guess  most 
nearly  the  weight  of  a  large  block  of  soap, 
exposed  for  that  purpose  at  a  public  exhi- 
bition. Three  persons  were  chosen  to  act 
as  judges  and  determine  the  winner.  It 
was  also  a  condition  that  the  participants 
in  the  contest  should  buy  and  give  defend- 
ants' soap  a  fair  trial. 
Held,  on  demurrer : 

(1.)  that  there  was  a  consideration  for 
the  contract ; 

(2.)  that  the  contest  involved  skill  and 
judgment  and  did  not  come  within  the 
meaning  of  a  lottery  ; 

(3.)  that  the  general  allegation  of  the 
performance  of  cQl  conditions  necessary  to 
entitle  the  plaintiff  to  recover  was,  on 
demurrer,  a  sufficient  averment  of  the  per- 
formance of  such  conditions. 

Where  a  person  by  public  advertisement 
agrees,  on  the  performance  of  any  defined 
act  or  condition,  to  pay  a  specific  sum  of 
money,  he  becomes  bound,  on  notice  by 
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LOTTERY— Continued, 
any  one  who  in  lact  does  the  act  or  per- 
forms the  condition,  provided  the  act  or 
condition  is  not  illegal.  * 

Dunham  v.  Saint  Croix  Soap  Manu- 
facturing Co 243 

MAGISTRATE.  .123,  326,  397,  413,  455,  608 
See  Justice  of  the  Peace.     1,  3,  4,  5. 
Canada  Temperance  Act.  11.  Sum- 
mary Conviction,    1. 

MANAGER  —  Incorporated  compcuiy. .  .213 
See  Canada  Temperance  Act.    5. 

MAHDAMUS 88,  318 

See  Election.    Schools  Act. 

MATERIAL  FACT  —  Conceabnent  of ...  223 
See  Pleading.     1. 

MIUTART  CANTEEN 258 

See  Canada  Temperance  Act.    6. 

MISREPRESENTATION — As  to  ownership. 

515 

See  Insurance.    5. 

MISTAKE 417 

See  Chattel  Mortgage. 

MORTGAGE— ^greemen^  to  pay  compound 
interest — Intention.]  A.  and  his  wife 
gave  a  mortgage,  bearing  date  January 
25,  1867,  on  land  belonging  to  the  former 
to  secure  the  payment  on  June  1,  1867,  of 
£332  168.,  with  lawful  interest.  A.  also 
executed  his  bond  conditioned  in  like 
terms.  In  1876  the  mortgage  and  bond 
became  vested  in  the  respondent  (plaintijflf 
below).  On  June  12,  1880,  A.  executed  a 
bond  to  the  plaintiff,  reciting  that  there 
was  due  on  the  first  bond  on  December  31, 
1879,  for  principal  and  interest,  $1,971.90, 
and  providing  that,  in  consideration  of 
time  for  its  payment,  annual  interest 
thereon  should  be  paid  at  seven  per  cent., 
and  the  annual  interest  as  it  accrued,  if 
not  paid  when  due,  should  become  princi- 
pal and  bear  interest  as  such.  In  1867 
and  1873  A.  acknowledged  by  memoranda 
endorsed  on  the  mortgage  the  amount  due 
thereon.  In  both  instances  the  amount 
was  computed  by  charging  compound  in- 
terest at  six  per  cent.,  with  yearly  rests. 
On  August  18,  1887,  the  balance  due 
December  31, 1886,  was  struck  by  charging 
compound  interest  at  seven  per  cent.,  with 
yearly  rests,  from  December  31,  1879,  to 
the  time  when  the  balance  stated  in  the 


MORTGAGE—Continued. 
second  bond  was  struck  and  an  acknowledg- 
ment stating  the  amount  due  was  signed 
by  A.  upon  the  mortgage.  In  a  suit  for 
foreclosure  after  A.*s  death  against  his 
widow,  to  whom  the  ecjuity  of  lidemption 
had  been  nominally  assigned  : 

Held  (affirming  the  judgment  of  the 
Court  below),  that  the  acknowledgments 
endorsed  on  the  mortgage  were  evidence  of 
an  agreement  to  charge  the  land  with  the 
payment  of  compound  interest  at  six  per 
cent.,  with  yearly  rests,  up  to  December 
31, 1886,  and  that  the  land  was  so  charged, 
but  that  the  agreement  in  the  second  bond 
created  only  a  personal  liability,  and  the 
mortgage  bore  simple  interest  at  six  per 
cent,  from  the  last  mentioned  date. 

Richardson  v.  Jackson 301 

MORTGAGEE — Notice  by  tenant  to  pay 

rent  to  mortgagee 262 

See  Landlord  and  Tenant.    1. 

MORTGAGOR  —  Lease  by  subsequent  to 

mortgage 262 

See  Landlord  and  Tenant.    1. 

NEGUGENGE — Death  resulting  from  ice 
falling  from  a  roqf— Building  constructed 
so  as  to  accumulate  ice  and  snow — Whe- 
ther evidence  qf —  Liability  of  owner.]  A 
man  hired  to  work  about  a  building  was 
killed  by  a  mass  of  ice  falling  upon  him 
from  the  roof.  In  an  action,  under  Lord 
Campbell's  Act,  by  the  administratrix  of 
the  deceased  intestate  against  the  owners 
and  occupiers  of  the  building. 

Held,  that  the  latter  were  not  liable  in 
the  absence  of  evidence  that  they  suffered 
the  ice  to  remain  there  for  an  unusual  and 
unreasonable  time  after  they  had  notice  of 
its  accumulation  and  might  have  removed 
it. 

In  erecting  a  building  the  owner  may 
adopt  any  style  of  architecture  he  pleases, 
provided  he  does  not  create  a  nuisance  or 
violate  any  law  or  municipal  ordinance; 
therefore  the  construction  of  a  roof  with 
projecting  eaves,  which  caused  an  accumu- 
lation of  ice  and  snow  thereon,  is  not  per 
se  evidence  of  negligence  on  the  part  of  the 
owner,  although  it  may  impose  upon  him  a 
greater  degree  of  watchfuhiess  and  care  in 
order  to  prevent  accidents. 

DuGAL  V.  People's  Bank  of  Halifax  581 

2 6Q3 

See  Debenture. 
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HBW  mUr— Notice  qf— Service  q/"  . 
See  Ck)NTRACT.    4. 


.492 


ION-SUIT 

See  SuBGEON. 


.540 


.361 


OPPRESSION 

See  Equitable  Plea. 


OWNERS  POR  THE  TIME  REINO. . .  449 

See  Seamen. 

PARLIAMENT  OF  CANADA 577 

See  Canada  Tempebance  Act.    10. 

PERSON— Meaning  of 400 

See  SuMBiARY  Conviction.    2. 

PERSONAL  nOPERTY  —  Equitable  inte- 
rest in  —  Discharge  under  Con.  Stat,  c.  38 
—  Performance  cf  condition— Certiorari.] 
An  equitable  interest  in  personal  property 
cannot  be  sold  under  an  execution.  A  de- 
fendant at  the  time  of  his  arrest  and  ex- 
amination had  personal  property  subject  to 
a  chattel  mortgage : 

Heldy  that  such  property  was  not  liable 
to  be  taken  under  an  execution,  and  the 
defendant  was  not  entitled  to  his  discharge. 

Semble  :  That  the  Judge  had  no  right  to 
make  a  conditional  order  for  discharge. 

Ex  parte  Miller 5 

2 144 

See  E3CTBNT,  Writ  of. 

PHTSIdAN — Covenant  not  to  practise. 391 
See  Agreement.    2. 

PLAN — Attached  to  deed  but  not  referred 
to  therein 476 

See  Highway. 
PLEA — ^Autrefois  acquit 577 

See  Canada  Temperance  Act.     10. 

PLEADING — Fire  insurance  policy — Incor- 
poration of  terms  of  expired  policy  in  new 
policy  —  Construction  qf  plea  —  Conceal- 
ment of  material  fact — Averment  that  fact 
concealed  was  material — Concealment  by 
assured  that  a  judgment  was  outstanding 
against  him — General  averment  of  change 
in  risk  without  any  allegation  of  fact,]  A 
policy  of  fire  insurance  in  the  A  company 
was  issued  to  the  plaintiff  upon  an  applica- 
tion in  which  it  was  stated  by  him  that 
there  was  no  judgment  or  seizure  against 


PLEADING  —  Continued, 
him  at  the  time  of  the  making  of  said 
policy.  On  the  expiry  of  the  policy  the 
plaintiff  took  out  a  "policy  in  the  defendant 
company,  in  which  it  was  stipulated  to  be 
a  condition  precedent  to  its  issue  that  it 
was  based  upon  the  representations  and 
warranties  contained  in  the  application 
upon  which  the  policy  in  the  A  company 
was  issued.  Between  the  issue  and  expiry 
of  the  first  named  policy  a  judgment  was 
recovered  against  the  plaintiff  and  execu- 
tion issued.  This  fact  the  plaintiff  did  not 
disclose  to  the  defendant  company : 

Held,  per  Van  Wart  J.,  Tuck  C.J.  and 
Barker  J.  expressing  no  opinion,  that  the 
representation  by  tne  plaintiff  was  not 
limited  in  its  application  to  the  circum- 
stances at  the  date  of  the  policy  of  the  A 
company,  but  applied  to  the  circumstances 
at  the  date  of  tne  policy  of  the  defendant 
company. 

To  the  declaration  on  a  policy  of  fire  in- 
surance, dated  in  1893,  issued  by  the  de- 
fendant company,  it  was  pleaded  that  it 
was  made  a  condition  precedent  to  its 
issue  that  it  was  baaed  on  the  written  re- 
presentations and  warranties  contained  in 
the  application  upon  which  a  policy  in  the 
A  company  was  issued,  and  although  in 
said  application  the  plaintiff  represented 
that  there  was  no  judgment  or  seizure 
against  him  at  the  time  of  the  makine  of 
the  said  policy  of  insurance  mentioned  in 
said  first  count  and  before  the  said  property 
was  burnt,  damaged  or  destroyed  by  fire, 
as  alleged  in  said  first  count,  there  was  a 
judgment  against  the  plaintiff  signed  on 
the  15th  day  of  June,  1891,  and  an  execu- 
tion for  the  amount  of  said  judgment  was 
in  the  hands  of  the  sheriff  at  the  time  the 
property  insured  was  burnt,  and  also  at 
the  time  the  defendant's  policy  was  issued. 

Held,  per  Tuck  C.J.  and  Barker  J., 
that  the  plea  was  bad,  as  it  did  not  aUege 
that  there  was  a  representation  at  the  time 
the  policy  declared  on  was  issued  that  there 
was  no  judgment  against  the  plaintiff,  and, 
per  Tuck  C.J.,  that  in  the  absence  of  the 
date  of  the  application  to  the  A  company 
there  was  no  evidence  that  the  judgment 
against  plaintiff  was  not  obtained  subse- 
quently to  the  date  of  the  application. 

To  the  above  declaration  the  defendant 
company  pleaded  that  the  policy  was  sub- 
ject to  a  condition  endorsed  upon  it  that 
it  should  be  void  if  any  material  fact  or 
circumstance,  stated  in  writing  or  other- 
wise, had  not  been  correctly  represented 
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PLEADING—  Continued, 
by  the  assured,  or  if  any  fact  material  to 
the  risk  had  been  withheld,  and  that  the 
plaintiff  at  the  time  o^  the  making  of  the 
policy  withheld  the  fact  that  said  judgment 
Lad  been  signed  against  him. 

Held,  per  Tuck  C.  J.,  Ba&ker  and 
VakWart  JJ.,  that  the  plea  was  bad,  it 
not  being  alleged  that  the  fact  withheld 
was  material ;  and 

Semblet  per  Tuok  C.J.,  that  the  fact 
withheld  was  not  material. 

To  the  above  declaration  the  defendant 
company  pleaded  that,  subsequently  to  the 
making  of  the  policy  there  was  a  change  in 
the  risk  not  made  known  to  the  defendants, 
and  that  by  a  condition  of  the  policy,  if 
the  occupancy,  situation  or  circumstances 
affecting  the  risk  should,  with  the  know- 
ledge, advice,  agency  or  consent  of  the 
assured,  be  so  altered  as  to  cause  an  in- 
crease of  the  risk,  then  the  policy  should 
become  void. 

Held,  per  Tuck  C.J.,  Barker  and 
Van  Wart  JJ.,  that  the  plea  was  bad  for 
not  alleging  what  the  change  in  the  risk 
was. 

liONO  y.  Phcekix  Insurance  Go. . .  .223 

2 Embarrassing  —  Setting    aside  qf — 

Setting  out  qf  foreign  law — Want  of  par- 
ticularity— Life  insurance.]  To  the  two 
counts  of  a  declaration  upon  a  policy  or 
certificate  of  life  insurance  defendants 
pleaded  thirty-four  pleas.  The  first  and 
eighteenth  were  alike  and  were  as  follows  : 
''The  defendants  say  that  no  demand  of 
the  said  sum  of  two  thousand  dollars  was 
made  at  the  Association's  office  in  Gales- 
burg,  Illinois,  and  by  reason  thereof,  and 
by  the  laws  of  the  State  of  Illinois,  the 
plaintiff  cannot  recover  upon  the  said  cer- 
tificate." The  third  and  twentieth  pleas 
were  also  alike  and  were  as  follows  :  "  The 
defendants  say  that  the  death  of  the  said 
August  P.  B.  LeBlanc  was  from  a  cause  ex- 
empted by  the  provisions  and  agreements 
contained  in  the  said  certificate." 

An  order  was  made  by  Landry  J.  in 
Chambers  striking  out  these  four  pleas  as 
being  embarrassing.  Upon  a  motion  to 
rescind  said  order, 

Held,  1.  That  the  first  and  eighteenth 
pleas  were  bad  for  not  averring  what  the 
law  of  the  State  of  Illinois  was  by  reason 
of  which  the  plaintiff  could  not  recover ; 
and 

2.  That  the  second  and  twentieth  pleas 
were  good  —  it  being  unnecessary  to  specify 


PLEADING  —  Continued, 
the  particular  cause  relied  upon  by  defend- 
ants as  exempting  them  from  liability. 
LeBlanc  v.  Covenant  Mutual  Bene- 
fit Association  or  Illinois 444 

PRIYILBOE 216,  322 

See  Attorney.    Slander. 

PROBATE  OOTSRT  —  IHstHbutionqf  estate 
—  Costs  in  another  estate — Not  allowed,] 
A.  died  intestate,  leaving  as  heirs  a  sister 
and  two  nephews.  Upon  passing  accounts 
of  his  estate  a  sum  of  $1,000  was  found  to 
be  in  the  hands  of  his  aaministrators,  and 
was  directed  to  be  left  there  till  final  wind- 
ing up  of  the  estate : 

Held,  that  the  payment  of  that  amount 
or  any  part  of  it  to  defend  a  suit  to  set 
aside  a  trust  deed  of  the  sister  after  her 
death  could  not  be  allowed. 


Anninq,  Estate  of,  In  re  . 


.133 


PROHIBinOH 

See  Bastardy. 


PROMISSORY  HOTE— Form  q/*— Conditions 
attachedr— Special  agreement]  A  writing 
in  the  form  of  a  promissory  note,  but  which 
had  the  conditions  attached  that  it  was  to 
become  payable  forthwith  if  promisor  dis- 
posed of  his  land  or  personal  property, 
and  that  the  title  of  the  goods,  for  which 
the  note  was  given  as  security,  should  re- 
main in  the  payee  until  the  note  was  paid 
and  that  the  goods  in  the  meantime  were 
only  on  hire,  etc.,  was  held  to  be  a  special 
agreement  and  not  a  promissory  note. 

Prbsoott  v.  Garland 291 

2 Set-off —  Remuneration  of  arbitrator 

—  New  trial  —  County  Court  appeal.] 
Where  there  is  evidence  of  an  express  pro- 
mise to  pay  an  arbitrator  for  his  services  as 
such  founded  on  good  consideration,  it  is 
misdirection  to  withdraw  the  same  from 
the  consideration  of  the  jury. 

Per  Tuck  C.J.  When  goods  are  sold 
and  delivered  by  the  maker  of  a  promissory 
note  to  the  holder  thereof  and  their  value 
credited  by  the  latter,  the  transaction 
amounts  in  law  to  a  payment  pro  tanto. 
Pinder  v.  Cronkhite 498 

PROSECUTION— Commencement  of 577 

See  Canada  Temperance  Act.     10. 
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PUBLICATION— Tror(28  uttered  in  presence 
of  acctised — Proqf  of  being  overheard  by 

third  persona.] 322 

See  Slandeb. 

QnARTUH  MERUIT 569 

See  Frauds,  Statute  of. 

QUEEirS  REGULATIONS 258 

See  Canada  Temperance  Act.    6. 

RATEPAYER— Magistrate  as 326 

See  Summary  Conviction.    1. 

RATES  AND  TAXES — Assessor — De  facto 
officers  — Con.  Stat.,  c.  99,  «.  Qd— Notice,} 
The  Court  refused  a  writ  of  certiorari  to 
quash  an  assessment  of  Rates  and  Taxes 
when  one  of  the  assessors  himself  had  not 
paid  the  rates  of  the  year  previous,  his 
acts  being  those  of  a  dejacto  officer. 

Ex  parte  Martin 142 


REAL  ESTATE 144 

See  Extent,  Writ  of, 

RELATIONSHIP-— Cy  magistrate  to  wife  qf 
assistant  inspector  —  Liquor  License  Act, 

1896.] 326 

See  Justice  of  the  Peace.    2. 

RELIGIOUS  RELIEF — Incompetent  witness 
— Examination  on  the  voir  dire.} 615 

See  Divorce  and  Matrimonial  Causes, 

Court  of. 

REPLEVIN — ChriHian  name  qf  d^endant 
— Initials  —  Replevin  bond  —  Number  qf 
sureties  —  Setting  aside  of  writ -Irregu- 
larity.} A  writ  of  replevin,  in  which  the 
defendant  is  described  by  the  initial  letter 
only  of  his  christian  name,  is  bad  and  will 
be  set  aside  upon  application  being  made 
to  a  Judge  in  Chambers. 

The  writ  will  be  likewise  set  aside  where 
the  replevin  bond  has  been  executed  by 
one  surety  only. 

Semble,  that  a  replevin  bond  that  does 
not  follow  the  form  prescribed  by  the  sta- 
tute is  bad. 

Per  Tuck  C.J.,  Hanincpton,  LANDRvand 
McLeod  JJ.,  Van  Wart  J.,  dissenting. 
Hubbard  v.  Youno 641 

RESTRAINT   OF   fRKDE  —  Physician — 

Covenant  not  to  practise 391 

See  Agreement.    2. 


REVERSIONER  —  Trespass  —  Right  of  to 

maintain 467 

See  Trespass. 

RIGHT  TO  VOTE— LoM  cf  by  negligence  qf 
city  official — Whether  city  liable  ther^or.} 
An  action  will  lie  where  one  is  deprived  of 
his  right  to  vote  at  a  municipal  election  by 
the  n^ligence  of  another. 

A  municipal  corporation  is  answerable 
for  the  negligent  performance  of  his  duties 
by  one  of  its  officers,  who  is  appointed  and 
removable  by  it,  even  where  the  duties^ 
the  negligent  performance  of  which  gave 
rise  to  the  action,  were  imposed  by  the 
legislature  and  not  by  the  corporation.  Per 
Tuck  C.  J.,  Landrt  and  McLeod  J  J. 
Hanington  J.  dissenting. 

Crawford  v.  The  City  of  Saint  John 
560 

RIPARIAN  RIGHTS 14 

See  Equity  Appeal. 

RULEOFOOURT 163 

See  Dominion   Controverted   Elec- 
tions Act. 

2 Admission  qf  attorneys  and  barris- 
ters qf  other  British  provinces  or  colonies 
—Easter  Term,  1896 647 

SCHOOLS  ACT — Mandamus  to  compel  trus- 
tees to  allow  children  to  attend  school — 
Evidence— Con,  Stat,  c.  65,  «.  74.]  A.^ 
owning  and  working  a  farm  in  School  Dis- 
trict No.  10,  moved  his  family  to  District 
No.  8,  and  took  up  his  residence  there^ 
although  occasionally  spending  a  part  of 
his  time  at  the  farm*  The  trustees  of 
District  No.  8  refused  to  allow  his  children 
to  attend  school^  although  the  applicant 
had  notified  them  of  his  change  of  resi- 
dence,  and  had  asked  to  be  assessed  for 
school  purposes : 

Held,  that  a  mandamus  should  issue  to 
compel  the  trustees  to  allow  his  children 
to  attend  schooL 

Ex  parte  Miller 318 

SCHOOL  TRUSTEES 103 

See  Contract.    1. 

2 603 

See  Debenture. 

SCRUTm  Y— Ballot— Canada  Temperance 

Act 88 

See  Election. 


Digitized  by 


Google 


XXXIV.] 


INDEX. 


669 


8BAHAH*S  If  MOiBB  — County  Court  Judge 
— Jurisdiction  —  Complaint,  what  should 
show.  ]  Under  Revised  Statutes  of  Canada, 
c.  74,  8.  52,  to  enable  a  seaman  to  sue  for 
and  recover  his  wages  the  complaint  must 
show  all  the  facts  and  circumstances  which 
under  the  statute,  give  the  Court  jurisdic- 
tion, and  unless  such  complaint  does  dis- 
close all  things  necessary  to  eive  jurisdic- 
tion it  cannot  oe  supplementedby  evidence, 
and  the  judgment  will  be  set  aside. 

Ex  parte  Andrews 315 

8BAMBH — Distressed — Action  to  recover 
expenses  incurred  on  behalf  of — Proof  of 
payment  qf —  **  Owners  for  the  time  being  " 
— Certificate  of  ownership  —  Sufficiency  cf 
—-Merchant  Shipping  Act,  1854,  ss.  107, 
213  and  227— Certiorari.]  By  section  213 
of  the  Merchant  Shipping  Act,  1854,  it  is 
provided  that  the  Board  of  Trade,  in  the 
name  of  Her  Majesty,  may  sue  for  and 
recover  from  the  person  who  is  the  owner 
of  the  ship  for  the  time  being  the  expenses 
of  any  seaman  discharged  or  left  behind  at 
any  place  out  of  the  United  Kingdom  with- 
out full  compliance  on  the  part  of  the 
master  with  all. the  provisions  in  that  be- 
half in  the  Act  contained,  who  becomes 
distressed  and  is  relieved  under  the  pro- 
visions of  the  Act. 

Section  227  of  the  same  Act  provides 
that  if  any  such  expenses  in  respect  of  the 
illness,  injury,  or  hurt  of  any  seaman  as 
are  to  be  borne  by  the  owner  are  paid  by 
any  consular  officer  or  other  person  on  be- 
half of  Her  Majesty,  etc.,  etc.,  in  any 
proceeding  for  the  recovery  thereof,  the 
production  of  a  certificate'  of  the  facts 
signed  by  such  officer  or  other  person  shall 
be  sufficient  proof  that  the  said  expenses 
were  duly  paid  by  such  consular  officer  or 
other  person. 

Ana  by  section  107  thereof  it  is  provided 
that  every  register  of  a  declaration  made 
in  pursuance  of  the  second  part  of  the  Act 
may  be  proved  in  any  court  of  justice,  etc. , 
etc.,  by  a  copy  thereof  purporting  to  be 
certified  under  the  hand  of  the  registrar  or 
other  person  having  charge  of  the  original. 

In  an  action  brought  before  the  police 
magistrate  of  the  City  of  Saint  John  to 
recover  hospital  fees,  board  and  cost  of 
conveying  from  Hong  Kong  to  London  a 
seaman  of  the  ship  Troop,  a  certificate  of 
the  payment  of  said  expenses  by  the  Board 
of  Trade,  signed  by  the  assistant  secretary 
of  the  Boara,  was  put  in  evidence.  The 
present  ownership  of  the  ship  was  proved 
by  a  copy  of  the  registry  certined  under  the 
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hand  of  the  Registrar  General  at  London, 

the  ship  being  registered  at  Liverpool 

The  expenses  for  which  the  action  was 
brought  were  incurred  in  1891,  and  the 
defendants  did  not  become  owners  of  the 
ship  until  1892. 

The  plaintiff  had  a  verdict  for  the  full 
amount  claimed. 

A  rule  nisi  for  a  certiorari  having  been 
obtained  to  bring  up  the  finding  and  judg- 
ment of  the  magistrate  with  a  view  of 
quashing  the  same,  upon  the  return  thereof 
it  was 

Held,  1.  That  the  words  **  owner  for 
the  time  being"  mean  the  person  who  is 
owner  when  the  action  is  brought,  and  not 
him  who  was  owner  when  die  expenses 
were  incurred. 

2.  That  the  payment  of  the  expenses, 
etc.,  was  sufficiently  proved  by  the  certifi- 
cate of  the  Assistant  Secretary  of  the  Board 
of  Trade,  and 

3.  That  the  certificate  of  the  Registrar 
General  was  insufficient  to  prove  the  owner- 
ship, there  being  nothing  to  show  that  he 
had  charge  of  the  original  registry. 

Ex  parte  Troop  Sailing  Ship  Com- 
pany, Limited 449 

SBGURITT  FOR  008TS 595 

See  Costs.    7. 

SIHQLE  COYEHAHT 600 

See  Landlord  and  Tenant.    2. 

SLiHDER 194 

See  Costs.    5. 

2 Publication  —  Privilege — Words  ut- 
tered in  presence  of  accused  —  Proof  of 
being  overheard  by  third  persons.]  Words 
charging  the  ofience  of  adultery  uttered  in 
the  presence  of  the  accused  persons  consti- 
tute a  pn^nleged  communication,  and  the 
privilege  is  not  lost  by  the  fact  that  the 
words  mi^ht  have  been  overheard  by  third 
persons,  in  the  absence  of  evidence  that 
the  words  were  overheard  by  them. 

Gorman  v.  Urquhart 322 

80CSAQE  —  Guardian  in 591 

See  Guardian  in  Socage. 

SPECIAL  AOBEEHEET 291 

See  Promissory  Note.    1. 
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SPECIAL  CASE  ~  In  Equity eOO 

See  Landlord  and  Tenant.    2. 

STATUTES  — Constniction  of 3d5 

See  Ejectment. 

STATUTE  OF  FRAUDS 569 

See  Frauds,  Statute  of. 

STENOGRAPHER'S  UnBB—Judge^ a  state- 
ment contra  —  Which  prevails 334 

See  Costs.    5. 

STIPERDIART  MAGISTRATE. 329 

See  Canada  Temperance  Act.    7. 

STREAM  DRIVIHG 14 

See  Equity  Appeal. 

SUMMARY  COHVICTIOH— Xfqruor  License 
Act^  1896  —  Bias  —  Relationship  of  magis- 
trate to  wife  qf  assistant  inspector — Magis- 
trate as  ratepayer  —  Minute  qf  conviction 
—  Con.  Stat,  c.  62,  s,  22  —  R^usal  ^ 
magistrate  to  give  evidence.]  A  magis- 
trate is  not  disqualified  from  adjudicating 
upon  an  information  laid  under  ^*  The 
Liquor  License  Act,  1896,"  by  a  license 
inspector,  by  reason  of  being  related  to  the 
wife  of  the  assistant  inspector  where  such 
assistant  inspector  took  no  part  in  the  pro- 
ceedings. 

A  magistrate  is  not  disqualified  from 
adjudicating  upon  an  information  laid 
under  "The  Liquor  License  Act,  1896," 
by  reason  of  being  a  ratepayer  of  the 
County  and  the  penalty  sought  to  be  re- 
covered being  payable  into  the  County 
funds. 

It  is  not  necessary  under  Con.  Stat., 
c.  62,  s.  22,  that  a  minute  of  a  conviction 
be  entered  at  the  time  the  conviction  is 
made  if  the  conviction  itself  be  drawn  up. 

On  a  motion  for  a  rule  to  quash  a  convic- 
tion on  the  ground  that  the  presiding 
magistrate  refused  to  give  evidence  when 
requested  by  the  defendant,  it  must  be 
shown  that  the  request  was  made  in  good 
faith,  and  that  the  defendant  was  preju- 
diced by  the  refusal.  Where  it  was  set 
forth  in  affidavit  what  evidence  the  magis- 
trate was  expected  to  give,  but  the  affidavit 
showed  that  the  deponent  did  not  have 
knowledge  that  the  magistrate  could  give 
the  evidence,  the  rule  was  refused. 

Ex  parte  Flannaoan. 326 

2 Liability  qf  corporation  to  —  Failure 

to  award  imprisonment  —  IJffect  qf —  Time 


SUMMARY  CONVICnON-Continued. 

qf  commission  of  offence — Regulation  qf 
Governor  in  Council—  Whether  or  not 
authorized  by  Act  —  *•  Person  "  —  Mean- 
ing of— Certiorari —  67-58  Vict,  c.  39.] 
The  defendants,  who  were  a  body  corpor- 
ate, were  summarily  convicted  under  67-68 
Vict.,  c  39,  s.  35,  before  two  Justices  of  the 
Peace  for  supplying  electricity  to  pur 
chasers  from  the  first  day  of  August,  1897, 
to  the  twenty-seventh  day  of  October,  1897, 
without  having  first  obtained  from  the 
Department  of  inland  Revenue,  or  from  an 
officer  appointed  for  the  purpose,  a  certi- 
ficate of  registration.  The  information  was 
laid  on  the  twenty-seventh  day  of  October, 
1897.  The  conviction  awarded  distress  but 
not  imprisonment. 

Section  34  of  the  Act  provides  that  '*  No 
action  or  prosecution  shall  be  broueht 
against  any  person  fw  any  fine  or  penalty 
under  this  Act  unless  it  is  commenced 
within  three  months  after  the  offence  is 
committed." 

Section  35,  sub-section  2,  provides  that 
'^The  certificate  shall  expire  on  the  thirtieth 
day  of  June  in  each  year  and  shall  be  re- 
newable  from  year  to  year." 

Section  37,  sub-section  (c),  authorizes  the 
Governor  in  Council  to  establish  **such 
other  regulations,  not  inconsistent  with  this 
Act,  as  are  necessary  for  giving  effect  to 
its  provisions,  and  for  declaring  its  true 
intent  and  meaning  in  all  cases  of  doubt." 

On  the  first  of  August,  1895,  the  follow- 
ing regulation  was  established  :  **  For  every 
failure  to  procure  a  certificate  of  registra- 
tion, as  required  by  section  35,  and  the 
payment  of  the  fee  established  therefor, 
within  thirty  days  after  the  "first  day  of 
July  in  each  year,  the  contractor  shall 
incur  a  penalty  not  exceeding  one  hundred 
dollars  and  not  less  than  fifty  dollars." 

A  rule  nisi  having  been  obtained  call- 
ing upon  the  convicting  justices  and  the 
department  to  show  cause  why  a  certiorari 
should  not  issue  to  bring  up  the  conviction 
with  a  view  of  quashing  the  same,  upon  the 
return  thereof  it  was 

Held,  (1.)  That  the  regulation  of  the 
Governor  in  Council  imposing  a  penalty  for 
failing  to  take  out  a  certificate  was  author- 
ized by  section  37,  sub-section  (c)  of  the 
Act. 

(2.)  That  the  prosecution  was  com- 
menced in  time  —  there  being  no  reason- 
able ground  for  saying  that  the  offence  was 
committed  on  the  first  day  of  July,  1897, 
and  not  afterwards.    A  new  offence  was 
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SUMMARY  CONVICTION— Continued, 
committed  each  day  that  electricity  was 
supplied  without  the  certificate  having 
been  taken  out. 

(3.)  That  the  conviction  was  bad  for 
not  awarding  imprisonment  for  want  of 
sufficient  distress. 

(4.)  That  a  corporation  cannot  be  con- 
victed summarily.  The  word  "  person  "  in 
the  Summary  Conviction  Act  cannot  be 
held  to  include  a  corporation  or  body  cor- 
porate, notwithstanding  the  Interpretation 
Act,  c.  1,  s.  7,  sub-s.  22. 

Sx  parte  Woodstock  Electrio  Light 
Co 460 

gOaSnEB— Number  (:^--Replevin  &ond  641 
See  Repusvin. 

8URGE0H— TTant  of  ordinary  care  and 
8kill  in— Eoidence— Non-suit.]  In  an  ac- 
tion against  a  surgeon  for  not  exercising 
ordinary  care  and  skill  in  treating  the 
plaintiff  for  an  injury  to  his  arm,  caused 
by  his  being  accidentally  thrown  from  his 
sleigh,  the  learned  Judge  who  tried  the 
case  non-suited  the  plaintiff  on  the  ground 
that  as  neither  the  plaintiff  nor  any  of  his 
witnesses  was  able  to  say  that  the  arm  was 
dislocated  as  a  result  of  the  accident,  and 
as  both  the  defendant  and  another  surgeon, 
who  was  called  in  bv  the  defendant  and 
examined  the  arm  three  weeks  after  the 
accident,  swore  that  it  was  not  dislocated, 
and  as  the  dislocation,  which  was  sworn  to 
exist  a  year  and  nine  months  after  the 
accident  by  a  third  surgeon,  whom  the 
plaintiff  consulted,  and  which  was  admitted 
to  exist  at  the  time  of  the  trial  —  more  than 
three  years  after  the  accident  —  might  have 
been  the  result  of  disease,  as  was  shown  by 
the  evidence  of  several  expert  witnesses, 
there  was  no  evidence  to  leave  to  the  jury 
upon  which  they  could  properly  find  a  ver- 
dict for  the  plaintiff. 

Held  (per  Tuck  C.  J.,  Landry, Van Waut, 
and  McLeod  J  J. ,  Hanington  J.  dissenting), 
that  the  non-suit  was  right ;  and  that  even 
if  the  dislocation  was  the  result  of  the  acci- 
dent the  mere  fact  that  the  defendant  did 
not  discover  it  and  treat  the  plaintiff  ac- 
cordingly, was  not  of  itself  evidence  of 
want  of  ordinary  care  and  skill  on  the  part 
of  the  defendant. 

Per  Hanington  J.  That  as  there  were 
symptoms  of  dislocation  immediately  after 
the  accident,  as  the  arm  was  admittedly 
dislocated  at  the  time  of  the  trial,  and  had 


SURGEON — Continued, 
been  so  for  some  considerable  time  before, 
as  the  plaintiff's  wife  swore  that  the  arm  at 
the  time  of  the  trial  exhibited  very  much  the 
same  appearance  that  it  did  when  the  de- 
fendant was  treating  it,  as  three  weeks  after 
theaccident  the  defendant  admitted  that  the 
arm  might  have  been  slightly  out,  and  at 
that  time  adopted  means  to  reduce  the  dis- 
location, the  learned  Jud^  should  have  left 
it  to  the  jury  to  find  whether  or  not  the 
dislocation  was  caused  by  the  accident, 
and  existed  at  the  time  the  defendant  was 
called  in,  and  if  so  whether  or  not  the 
defendant  was  negligent  or  showed  want  of 
ordinary  care  ana  skill  in  not  discovering 
it. 

James  v.  Crockett 540 

TAZATIOH —  Official  income  qf  Dominion 
employee — Ultra  vires — Principles  gov- 
erning.] A  Provincial  Legislature  has  no 
power  to  impose  a  tax  upon  the  official 
income  of  an  employee  oi  the  Dominion 
Government,  nor  to  confer  such  a  power 
on  the  municipalities. 

Sx  parte  Burks 200 

TEACHER 103 

See  Contract.    1. 

TEIAHOT  BT  THE  GURTE8T 612 

See  Judgment  Debtor. 

TENANTS  IN  GOUON-TFT^o  right  to 
sue  —  Damages  from  fires  —  Appeal  — 
County  Court.]  The  plaintiff,  a  tenant  in 
common  with  others  of  certain  lands,  but 
in  possession  under  an  agreement  with  the 
other  tenants  in  common,  that  he  was  to 
have  possession  and  ownership  of  the  lands 
and  all  appertaining  thereto,  is  entitled  in 
his  own  name  to  sue  and  recover  for  dam- 
ages arising  from  the  negligent  setting  fire 
by  defendant  on  his  own  land  and  its 
spreading  to  the  land  in  possession  of 
plaintiff. 

Phillips  v.  Phillips 312 

TIME  —  Of  commission  of  offence 460 

See  Summary  Conviction.    2. 

TRESPASS — Quare  clavsum  fregit — Right 
of  reversioner  to  maintain  —  Evidence  qf 
damage  to  reversion  or  in  denial  of  rever- 
sioner's right  —  Right  of  plaint^F  to  re- 
cover in  case^  though  declaration  laid  in 
trespass— eQ  Vict,  c.  24,  «.  96.]  A  tenant 
for  years,  not  in  possession,  cannot  main- 
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TRESPASS — Continued, 
tain  trespass  aeainst  a  defendant  who 
enters  upon  the  land  without  objection  on 
the  part  of  those  actually  in  possession; 
nor  can  he  recover  in  case,  unless  there  is 
evidence  of  an  act  necessarily  injurious  to 
the  reversion  or  in  denial  of  his  right. 

Where  the  declaration  is  in  trespass  and 
the  plaintiff  on  the  trial  relies  upon  and 
directs  aJLl  his  evidence  to  proving  injury 
to  his  possession,  the  attention  of  the  trial 
Judge  not  being  in  any  way  called  to  the 
fact  that  he  was  proceeding  for  injury  to 
the  reversion,  he  cannot  afterwards,  upon 
a  motion  to  set  aside  a  non-suit  and  enter 
a  yeidict  for  himself,  claim  the  right  under 
60  Vict.,  c.  24,  s.  95,  to  have  a  verdict 
entered  for  him  in  case  as  if  he  had  declared 
for  and  proved  damages  to  his  reversionary 
interest. 

MoDouoAUi  ▼.  Campbkllton  Watbb 
Supply  Co 467 

fRIAL 133 

See  Bastabdt. 

TRIAL  DE  NOVO 121 

See  LiQuoK  Lioknse  Act,  1887. 

TRIAL  JUDGE— Finding  of 110 

See  JuBY.    1. 

TRUSTEE — Account  of  trust  funds — Aban- 
donment by  cestui  que  trust — Evidence — 
Account,  rrference  to  take — Amounts  re- 
ceived after  hearing  —  Costs  —  Exceptions 
to  referee* s  report — Decree  as  to  costs  on — 
Appeal  for  costs,]  C.  being  the  holder  of 
two  insurance  policies,  one  in  the  Provi- 
dence Washington  Insurance  Company, 
and  the  other  in  the  Delaware  Mutual,  on 
which  actions  were  pending,  assigned  the 
policies  to  M.  as  security  for  advances,  and 
authorized  him  to  proceed  with  the  actions 
and  collect  the  monies  payable  1^  the  in- 
surance companies  thereunder.  By  a  sub- 
sequent assignment  J.  became  entitled  to 
the  balance  of  said  insurance  monies  after 
M's  claim  was  paid.  The  action  against 
the  Providence  Washington  resulted  m  the 
payment  of  the  claim  in  full  to  the  solicitor 
of  M.  but  for  a  defect  in  the  Delaware 
Mutual  policy  the  plaintiff  C.  was  non- 
suited. 

In  1886  M.  wrote  J.  informing  him  that 
a  suit  in  equity  had  been  commenced 
against  the  Delaware  Mutual  and  its  agent 
for  reformation  of  their  policy  and  for  re- 
covery of  the  sum  insured,  and  requesting 


TRUSTEE  —  Continued, 
him  to  give  security  for  costs  in  said  suit, 
pursuant  to  a  Judge's  order  therefor.  J. 
replied  that  as  he  had  not  been  consulted 
in  the  matter  and  considered  the  success  of 
the  suit  problematical,  he  would  not  give 
security,  and  forbade  M.  employing  the 
trust  funds  in  its  prosecution.  M.  wrote 
again  saying  :  *^  As  I  understand  it,  as  far 
as  you  are  concerned,  you  are  satisfied  to 
abide  by  the  judgment  in  the  suit  at  law, 
and  decline  any  responsibility  and  abandoiv 
any  interest  in  the  equity  proceedings,"  — 
to  which  J.  made  no  reply.  The  solicitor 
of  H.  provided  the  security  and  proceeded 
with  the  suit,  which  was  finally  compro- 
mised on  payment  by  the  company  of  less 
than  half  of  the  amount  claimcKl. 

Before  the  above  letters  were  written,  J. 
had  brought  suit  against  H.  for  an  account 
of  the  funds  received  under  the  assignment ; 
and  in  1887,  more  than  a  year  after  they 
had  been  written,  a  decree  was  made  in 
said  suit  referring  it  to  a  referee  to  take  an 
account  of  the  trust  funds  received  by  M., 
or  which  might  have  been  received  wiUi 
reasonable  dilig^ce,  and  of  all  claims  and 
charges  thereon  prior  to  the  assignment  to 
J.  and  the  acceptance  thereof :  which  de- 
cree was  affirmed  by  the  full  Court  (29 
N.  B.  340),  and  by  the  Supreme  Court  of 
Canada  (19  Can.  S.  C.  R.  489).  On  the 
taking  of  said  account  M.  contended  that 
all  cfiiim  on  the  Delaware  Mutual  policy 
had  been  abandoned  by  J.  in  the  above 
correspondence,  and  objected  to  admission 
of  any  evidence  relating  thereto.  The  re- 
feree took  the  evidence  and  charged  H. 
with  the  amount  received,  but  on  excep- 
tions by  M.  to  his  report  it  was  disallowed. 

Held,  on  appeal,  per  Hanington  and 
VanWart  JJ.,  Landry  J.  dissenting,  that 
the  sum  paid  by  the  Delaware  Mutual  was 
improperly  allowed  by  the  referee ;  that  the 
abandonment  by  J.  of  all  interest  in  the 
suit  against  the  company  to  recover  the 
same  was  fully  established  by  the  corres- 
pondence between  M.  and  J. ;  and  that  the 
money  paid  by  the  company  must  be  held 
to  have  been  received  by  the  solicitor,  not  as 
solicitor  of  M.  but  of  the  original  holder,  G. 

Held  further,  that  the  referee,  in  charging 
M.  with  interest  on  money  received  from 
the  date  of  receipt  of  each  sum  to  a  fixed 
date  before  the  suit  began,  and  allowing 
him  the  like  interest  on  each  disbursement 
from  date  of  payment  to  same  fixed  date, 
had  proceeded  upon  a  wrong  principle. 

Per  Landry  J. :  That  the  decree  ought 
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TRUSTEE—  Continued, 
not  to  be  reversed,  because  on  a  reference 
to  take  an  account  tbe  accounting  party 
cannot  be  charged  with  moneys  received 
by  him  after  the  hearing,  unless  the  case  is 
amended  to  meet  it. 

Costs  are  not  to  be  adjudicated  upon  in 
the  argument  on  exceptions  to  the  referee's 
report ;  but  where  such  argument  was 
treated  by  both  parties  as  in  the  nature  of 
a  final  hearing  and  costs  were  refused  to 
both  parties,  such  refusal  should  not  be 
disturbed  on  appeal. 

{Beversed:  27  Can,  S,  C.  S.  249.) 
Jones  v.  McKean 44 

TRUST  FUHD— Income  from 538 

See  Attachment.    2. 

ULTRA  YIRB8 127,200 

S^  Criminal  Law.     1.    Taxation. 


UH00M8GI0HABLE  DEALIHOS . 

See  Equitable  Plea. 


361 


USER 475 

See  Highway. 

VOIR  DIRE  —  Examination  on  the 615 

See  Divorce  and  Matrimonial  Causes, 
Court  of. 

WAIVER 113,391 

See  Insurance.     1.     Agreement.    2. 

WARRAHT  —  Executed    by    a    constable 

not  qualified 638 

See  Liquor  License  Act,  1896.     2. 

WIFE'S  IRHERITAHCE 14 

See  Equity  Appeal. 

WITHESS  —  Credibility  of —  Incompetent 
—  Examination  on  the  voir  dire  —  Re- 
ligious belief 615 

See  Divorce  and  Matrimonial  Causes, 
Court  of. 

2 Application  to  call  magistrate  as  a .  455 

See  Justice  of  the  Peace.    5. 
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